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vV 

L    GEOKGE  BOWMAN,  Respondent,  agt.  WILLIAM  M.  TALLMAN, 

Appellant. 

There  is  no  authority  for  the  claim  that  an  attorney  and  counsellor  at  law  is  nol 
entitled  to  compensation  for  his  services,  on  the  mere  ground  that  they  produced 
no  beneficial  result. 

The  extent  of  the  rule,  is,  that  when  the  services  for  which  compensation  is  claimed 
are  useless  to  the  client,  by  reason  of  the  negligence  or  the  want  of  proper  skill  ia 
the  attorney,  then  the  latter  is  entitled  to  no  compensation. 

Where  the  correctness  of  the  advice  given,  and  therefore,  the  propriety  and  wisdom 
of  the  course  pursued  by  the  plaintiff,  an  attorney  and  counsellor  at  law,  for 
the  accomplishment  of  his  client's  wishes,  viz. :  a  sale  of  real  estate  of  infants, 
depended  upon  the  construction  of  a  will,  and  also  upon  the  force  and  effect  of  a 
statute : 

Held,  that  it  not  having  been  authoritatively  decided — but  the  question  left  open 
by  the  court  of  errors,  whether  a  proceeding  for  the  sale  of  infant's  lauds  tinder 
the  statute,  would  not  be  effectual  to  pass  a  perfect  title,  where  the  fee  vested  in 
such  infants  was  liable  to  open  and  let  in  persons  yet  unborn  ;  it  was  a  fair 
question  for  consideration  and  the  exercise  of  professional  judgment,  and 
although  the  supreme  court  had  declared  the  proceedings  taken  by  the  plaintiff 
for  a  sale  of  the  infants'  property  under  the  statute  ineffectual  to  pass  to  the  pur- 
chaser a  perfect  title,  the  question  was  not  so  plain  that  to  have  thought  other- 
wise and  to  have  acted  on  that  opinion,  was  a  failure  to  exercise  that  reasonable 
caro  and  skill  which  the  attorney  was  bound  to  exercise  within  the  reported 
cases,  consequently,  the  plaintiff  was  entitled  to  compensation  for  such  services. 

Whether  the  defendant  was  personally  liable  for  the  payment  of  the  plaintiff's 
services,  was  a  question,  under  the  evidence,  properly  left  to  the  jury,  and  they 
having  found  that  he  was  so  liable,  this  court  has  no  jurisdiction  to  review  their 
finding. 

An  employment  to  render  services  in  general,  involves  the  liability  of  the  employer 
to  make  compensation,  unless  he  shows  on  his  part  that  the  understanding  or 
agreement  was  otherwise.  It  may,  however,  be  inferred  from  the  terms  of  the 
employment  or  the  known  authority  of  the  party  to  act  for  and  bind  others  to 
euch  payment. 

June  Term,  1869. 

APPEAL  by  defendant  from  a  judgment  entered  for  the 
plaintiff  in  the  New  York  superior  court.     This  case  is  very 
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fully  reported  in  27  Howard's  Practice  Reports,  212,  in  the 
superior  court,  to  which  reference  may  be  had  for  a  state- 
ment of  the  facts,  the  pleadings  and  evidence,  and  the  briefs 
of  counsel  on  both  sides,  when  the  question  of  the  sufficiency 
of  the  sale  of  the  infants'  property  under  the  statute  was 
before  the  supreme  court,  and  decided  by  that  court  against 
the  validity  of  the  sale. 

GEOKGE  BOWMAN,  in  person. 

C.  J.  '&  E.  DE  WITT,  for  defendant. 

WOODRUFF,  J. — In  Godefroy  agt.  Dalton,  (6  Sing.,  460,) 
in  the  English  court  of  common  pleas,  TINDAL,  chief  justice 
says :  "  It  would  be  extremely  difficult  to  define  the  exact 
limit  by  which  the  skill  and  diligence,  which  an  attorney 
undertakes  to  furnish  in  the  conduct  of  a  cause,  is  bounded; 
or  to  trace  precisely  the  dividing  line  between  that  reason- 
ble  skill  and  diligence  which  appears  to  satisfy  his  under- 
taking, and  that  crassa  negligentia  or  lata  culpa  mentioned 
in  some  of  the  cases  for  which  he  is  undoubtedly  responsi- 
ble. 

The  cases,  however,  which  have  been  cited  and  com- 
mented upon  at  the  bar,  appear  to  establish  m  general  that 
he  is  liable  for  the  consequences  of  ignorance  or  non-ob- 
servance of  the  rules  of  practice  of  the  court ;  for  the  want 
of  care  in  the  preparation  of  the  cause  for  trial;  or  of  at- 
tendance thereon  with  his  witnesses;  and  for  the  misman- 
agement of  so  much  of  the  conduct  of  the  cause  as  is  usually 
and  ordinarily  alotted  to  his  department  of  the  profession. 
Whilst  on  the  other  hand,  he  is  not  liable  for  error  in  judg 
ment  upon  points. of  new  occurrence,  or  of  nice  or  doubtful 
construction,  or  of  such  as  are  usually  intrusted  to  men  in 
the  higher  branch  of  the  profession  of  the  law."  In  the 
application  of  these  views  the  court  held  that  the  attorney 
wa^  not  responsible  for  neglecting  to  produce  a  judgmen* 
record  as  evidence  of  a  previous  judgment  by  default  on  the 
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trial  of  a  cause,  from  an  erroneous  conception  or  belief  that 
the  book  of  the  prothonotary  in  which  was  kept  an 
entry  of  the  judgment  by  default  signed  in  each  term, 
was  competent  evidence  to  establish  the  fact.  •  And  in 
Kemp  agt.  Surf,  (4  Barn.  &  Aid.,  424,)  attorneys  were 
held  not  liable  in  a  case  where  there  was  doubt  whether 
the  course  they  pursued  was  not  correct ;  and  the  plain 
inference  from  the  language  of  the  court  is,  that  to  subject 
them  to  an  action,  they  must  have  been  guilty  of  gross 
negligence. 

In  Lampldre  agt.  P/iipos,  (8  Carr.  &  P.,  475,)  at  nisi 
prius,  TINDAL,  chief  justice  instructed  the  jury  in  some 
general  rules  applicable  to  professional  men  in  general, 
thus,  "  what  you  will  have  to  say  is  this,  whether  you  are 
satified  that  the  injury  sustained"  (by  the  plaintiff)  "is  at- 
tributable to  the  warn;  of  a  reasonable  and  proper  degree  of 
care  and  skill  in  the  defendant's  treatment.  Every  person 
who  enters  into  a  learned  profession,  undertakes  to  bring 
to  the  exercise  of  it  a  reasonable  and  proper  degree  of  care 
and  skill.  He  does  not  undertake,  if  he  is  an  attorney, 
that  at  all  events,  you  shall  gain  your  cause,  nor  does  a 
surgeon  undertake  that  he  will  perform  a  cure;  nor  does 
he  undertake  to  use  the  highest  possible  degree  of  skill. 
There  may  be  persons  who  have  a  higher  education  and 
greater  advantages  than  he  has,  but  he  undertakes  to  bring 
a  fair,  reasonable  and  competent  degree  of  skill,"  &c. 

In  actions  brought  by  the  attorney  to  recover  the  value 
of  his  services,  another  element  has  been  brought  into  view. 
Thus  in  Montriou  agt.  Jefferys,  (2  Carr.  &  P.,  113,)  also  at 
nisi  prius,  ABBOTT,  Ch  J.,  instructed  the  jury,  where  there 
was  some  evidence  that  the  facts  and  the  law  applicable 
thereto,  were  known  to  the  attorney,  and  yet,  the  proper 
steps  for  his  client's  protection  in  a  proceeding  before  two 
county  magistrates  were  not  taken:  "The  real  question 
upon  this  evidence  is,  whether  you  think  that  the  expense 
was  brought  upon  the  parties  by  the  inadvertent  of  the 
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plaintiff?  No  attorney  is  bound  to  know  all  the  law  ;  God 
forbid  that  it  should  be  imagined  that  an  attorney,  or  a 
counsel,  or  even  a  judge  is  bound  to  know  all  the  law ;  or 
that  an  attorney  is  to  lose  his  fair  recompense  on  account 
of  an  error,  being  such  an  error  as  a  cautious  man  might 
fall  into.  But  if  you  think  in  this  case,  that  the  plaintiff 
has  brought  all  the  expense  on  the  parties  by  his  omitting 
to  give  proper  information  either  to  them  or  to  the  justices, 
you  will,  under  that  impression  find  your  verdict  for  the 
defendant." 

In  several  cases  cited  in  notes  to  this  case,  (in  12  Eng. 
C.  L.  JK.,  52,)  the  proposition  is  recognized  that  in  an  ac- 
tion for  the  value  of  the  services  of  an  attorney,  if  it  be 
shown  that  by  reason  of  the  plaintiff's  negligence  the 
services  have  been  of  no  value  to  his  client,  he  can  recover 
nothing.  Some  general  expressions  might  easily  be  sup- 
posed to  import  the  broader  proposition  that  wherever  the 
service  has  been  of  no  value  to  the  client,  there  can  be  no 
recovery ;  but  it  is  clear,  I  think,  that  no  such  broad  proposi- 
tion is  held  or  intended,  the  observation  of  Ch.  J.  ABBOTT, 
forbids  any  such  idea. 

In  Hillagt.  Featherstonhaugh,  (7  Bing.,  569,)  the  attorney 
had  been  employed  to  secure  his  client  by  preventing  a 
transfer  of  a  bank  stock,  and  to  that  end  put  a  distringas 
upon  the  stock.  There  was  some  evidence  that  a  previous 
distringas  had  been  issued,  and  the  solicitor  of  the  bank 
testified  that  the  distringas  issued  by  the  attorney  was  un- 
necessary for  the  client's  security.  It  was  left  to  the  jury 
to  consider  whether  the  work  done  was  of  any  use  to  the 
defendant,  and  whether  they  could  infer  (from  the  evidence) 
that  the  plaintiff  knew  of  a  previous  distringas,  and  had 
advised  a  second.  On  the  review,  chief  justice  TINDAL 
says :  "  I  have  always  thought  that  if  an  attorney  through 
inadvertence  or  inexperience  incurs  trouble  which  is  useless 
to  his  client,  he  cannot  make  it  the  subject  of  remunera- 
tion, the  meaning  of 'which  is,  a  reward  for  useful  labor," 
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&c.,  "  ii;  seemed  clear  to  me  that  the  plaintiff  had  acted 
with  full  knowledge  of  'the  former  distringasj  and  I  left  it 
to  the  jury  to  say,  whether  they  would  infer  that  the  plain- 
tiff ha'd  advised  the  second  distringas  and  was  aware  of  the 
first,  and  then  comes  the  question  whether  the  second  dis- 
tringas was  of  any  use,  &c.,  it  was  for  the  jury  to  say 
whether  it  was  useless  to  the  defendant,  and  whether  the 
plaintiff  knew  it  to  be  so,  when  it  appeared  by  the  cor- 
respondence that  he  had  seen  the  solicitor  of  the  bank  be- 
fore he  proceeded." 

GASKLEY  says,  a  client  is  entitled  to  expect  the  exercise 
of  competent  skill;  the  attorney  has  not  an  unlimited  dis- 
cretion, and  is  not  to  pursue  a  course  which  will  be  mani- 
festly useless  to  his  employer.  The  question  here  was, 
whether  the  business  done  was  necessary  for  accomplishing 
the  object  which  the  defendant  had  in  view  when  he  re- 
tained the  plaintiff?  The  other  judges  state  the  question 
to  be  simply  whether  what  was  done  was  necessary  for  the 
object  the  employer  had  in  view.  But,  I  think  it  manifest 
upon  the  whole  case,  that  this  narrowing  of  the  question 
was  upon  the  clear  assumption,  that  if  the  work  done  was 
useless,  the  attorney  must  have  known  it  to  be  so.  . 

The  language  cited  from  BAYLEY,  J.,  in  Duncan  agt. 
Blunddl,  (3  Stark.  N.  P.,  6,)  that  "  where  a  person  is  em- 
ployed in  a  work  of  skill,  the  employer  buys  both  his 
labor  and  his  judgment;  he  ought  not  to  undertake  the 
work  if  it  cannot  succeed,  and  he  should  knotv  whether  it 
will  or  not,"  is  far  too  harsh  to  be  true  without  qualifica- 
tion. It  would  make  an  attorney  the  guarantor  of  success 
in  every  prosecution  he  advises  and  undertakes,  and  in 
every  defense  which  by  his  advice  is  interposed;  no  such 
rule  could  be  endured  by  a  profession  in  which  one  or  the 
other  of  the  parties  to  every  litigation  must  fail.  And  the 
illustration  of  ALDERSON,  J.,  in  the  case  above  cited,  (Ihfl 
agt.  FeatherstonhaughJ  better  states  the  extent  of  the  rule 
acted  upon.  "  In  the  case  of  a  medical  man,  if  an  opera- 
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tion  which  might  have  been  useful,  has  merely  failed  in  the 
event,  he  is  nevertheless  entitled  to  charge,  but  if  it  could 
have  been  useful  in  no  event,  he  would  have  no  claim  on  the 
patient." 

The  decision  in  the  last  case  was  again  reiterated  in  a 
case  in  which  the  court  deemed  the  verdict  against  the 
weight  of  evidence,  but. in  which  they  were  on  the  review 
confined  to  the  mere  inquiry  whether  the  jury  were  prop- 
erly instructed,  (Shaw  agt.  Arden,  9  Sing.,  287,)  and  the 
question  is  stated  to  have  been  "  whether  the  work  was 
necessary  for  the  plaintiff,  (the  client)  or  was  entered 
on  from  the  defendants'  own  zeal,  and  a  view  of  making 
business  for  their  own  advantage ;  that  it  was  useless  to 
the  plaintiff  appears  from  the  result;  the  result  alone  would 
not,  indeed,  be  conclusive  to  show  that  it  was  improperly 
undertaken,  but  that  was  a  question  for  the  jury  on  which 
the  evidence  was  conflicting." 

And  in  Bracey  agt.  Carter,  (12  Ad.  &  Ellis.,  373  j  40 
Eng.  C.  L.  E.,  74,)  the  rule  deducible  from  these  cases  is 
found  in  the  proposition  that  "  if  an  attorney,  conducting  a 
suit,  commits  an  act  of  negligence  by  which  all  the  pre- 
vious steps  become  useless  in  the  result,  he  cannot  recover 
for  any  part  of  the  business  done.77 

This  collection  and  statement  of  the  cases  in  England, 
most  of  which  have  been  cited  and  relied  upon  by  the 
counsel  for  the  appellant,  shows  that  they  are  no  authority 
for  the  claim,  that  the  plaintiff  is  not  entitled  to  compensa- 
tion for  his  services,  on  the  mere  ground  that  they  produced 
no  beneficial  result. 

The  extent  of  the  rule  is,  that  when  the  services  for 
which  compensation  is  claimed,  are  useless  to  the  client, 
by  reason  of  the  negligence  or  the  want  of  proper  skill  in 
the  attorney,  then  the  latter  is  entitled  to  no  compensation. 

The  question,  therefore,  recurs,  did  the  case  now  before 
us  disclose  such  negligence  or  want  of  skill  I  For  it  seems 
to  me  to  be  clear,  that  the  fruitless  endeavors  to  dispose  of 
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the  real  estate  to  which  the  services  related  were  of  no 
value  in  fact  to  the  defendant,  .or  to  those  for  whose  benefit 
the  proceedings  were  taken. 

No  testimony  was  given  on  the  trial  by  any  expert  in 
the  law  for  the  purpose  of  proving  as  a  fact  in  the  case, 
that  the  plaintiff  in  advising  the  proceeding,  acted  unskil- 
fully, or  that  he  did  not  in  good  faith,  exercise  a  fair  judg- 
ment upon  the  question  to  which  his  advice  was  directed, 
or  even  that  the  opinion  by  which  he  was  governed  in  the 
institution  and  carrying  on  of  the  proceeding,  was  not 
correct. 

The  result,  and  the  views  of  the  court  upon  the  law, 
were,  therefore,  the  guide  of  the  court,  on  the  trial  below, 
to  a  determination  of  the  question. 

The  correctness  of  the  advice  given,  and  therefore,  the 
propriety  and  wisdom  of  the  course  pursued  by  the  at- 
torney for  the  accomplishment  of  his  client's  wishes,  viz. : 
a  sale  of  the  property,  depended  upon  the  construction  of 
a  will,  and  also  upon  the  force  and  effect  of  a  statute. 

It  had  not  been  authoritatively  decided,  that  a  proceeding 
for  the  sale  of  infants'  lands  under  the  statute — would  not 
be  effectual  to  pass  a  perfect  tide,  where  the  fee  vested  in 
such  infants,  was  liable  to  open  and  let  in  persons  yet  un- 
born. An  opinion  had  been  expressed  in  the  court  of  last 
resort,  that  such  a  sale  would  be  effectual  to  pass  a  good 
title  to  the  purchaser  ;  a  counter  opinion  had  also  been  ex- 
pressed, but  other  of  the  judges  had  refused  to  express  an 
opinion  on  the  point.  . 

It  was  a  fair  question  for  consideration,  and  the  exercise 
of  professional  judgment.  The  analogy  of  the  rule  in  case 
of  partition  and  sale  under  the  jurisdiction  and  power  of 
the  court  of  chancery,  was  not  remote  or  irrelevant.  In  i 
my  judgment,  the  brief  used  in  the  proceeding  taken  by 
the  plaintiff,  and  found  in  the  case  before  us,  show  that  the 
plaintiff's  views  could  be  and  were  sustained  by  fair  argu- 
ment upon  the  construction  of  the  statute,  its  purpose  and 
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design  and  the  analogy  referred  to,  and  the  peculiar  situa- 
tion of  the  property  itself,  appealed  strongly  to  the  court 
to  give  to  the  statute  such  liberal  construction  as  would 
tend  to  facilitate  a  sale,  plainly  demanded  by  the  interest 
of  the  infants  in  being,  and  of  any  who  might  thereafter  be 
born. 

However  clear  I  may  be,  that  the  proceeding  was  right- 
fully held  in  the  supreme  court,  ineffectual  to  pass  to  the 
purchaser  a  perfect  title,  I  do  not  think,  that  the  ques- 
tion was  so  plain  that  to  have  thought  otherwise,  and 
to  have  acted  on  that  opinion,  was  a  failure  to  exercise 
that  reasonable  care  and  skill  which  the  attorney  is  bound 
to  exercise,  within  the  cases  above  referred  to.  It  is  of  some 
significance,  and  the  members  of  the  profession  have  a  right 
BO  to  regard  it,  that  a  difference  of  opinion  on  the  point  had 
already  appeared  in  the  highest  court  in  the  state,  and  the 
point  was  there  left  undecided. 

To  hold  that  the  plaintiff  was  proved  wanting  in  reason- 
able professional  skill,  because  he  adopted  and  acted  upon 
one  side  of  the  question  thus  left  open,  would  be  a  most 
oppressive  rule  to  the  legal  profession,  and  often  require 
them  at  the  peril  of  actions  for  damages,  or  at  least  of  loss 
of  all  compensation,  to  be  wiser  and  more  skillful  than 
those  whose  duty  it  is  to  declare  the  law. 

As  to  the  question  whether  the  defendant  was  person- 
ally liable  for  the  services  in  question,  the  case  was  put  to 
the  jury  under  instructions  highly  favorable  to  the  defend- 
ant, and  they  have  in  substance,  found  that  the  defendant 
intended  to  be  personally  liable  for  the  plaintiff's  com- 
pensation, or  in  other  words,  that  he  agreed  to  p-.iy  there- 
for. There  was  testimony  in  the  cause  from  which  that 
might  reasonably  be  inferred.  Indeed,  an  employment  to 
render  services  in  general,  involves  the  liability  of  the  em- 
ployer to  make  compensation,  unless  he  shows  on  his  part 
that  the  understanding  or  agreement  was  otherwise.  It 
may,  it  is  true,  be  inferred  from  the  terms  of  the  employ- 
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merit  or  known  authority  of  the  party  to  act  for,  and  bind 
others  to  such  payment. 

There  was  no  error  in  leaving  the  question  to  the  jury, 
and,  we  have,  therefore,  no  jurisdiction  to  review  their 
finding. 

Whatever,  I  might  conclude  upon  the  merits  of  the 
whole  case  if  I  were  sitting  to  try  the  action  upon  all  the 
issues,  I  do  not  perceive  that  any  error  in  law  was  com- 
mitted for  which  the  judgment  should  be  reversed;  it  must, 
therefore,  be  affirmed. 
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SUPEEME   COUKT. 

JOHANNES  OERTEL  and  GEORGE  T.  JAMES  agt.  HAMILTON 

WOOD,  Jr. 

Literary  property  exists  in  an  oil  painting.  And  the  right  to  reproduce  literary  crea- 
tions, is  property  at  common  law,  irrespective  of  copyright  statutes. 

An  artist  has  an  exclusive  right  to  reproduce  copies  of  his  own  creation,  and  that 
right  is  susceptible  of  assignment,  either  in  whole  or  in  part. 

If,  therefore,  the  author  of  mi  oil  painting  has  an  exclusive  property  therein,  and 
such  property  is  susceptible  of  being  shared  by  assignment  with  another  person, 
then  such  exclusive  property  will  be  protected  by  a  court  of  equity  unless  the  same 
has  been  surrendered  by  dedication  of  the  original  painting  to  the  public. 

If  A.,  as  artist,  composes  a  picture,  and  gives  to  B.  only  the  right  to.  malt  copies,  C. 
has  no  right  to  claim  that,  iu  consequence  of  the  transaction  between  A.  and  B., 
A.'s  proprietary  right  has  been  lost,  either  by  a  dedication  of  the  original  painting 
to  the  public  or  othersvise. 

The  plaintiff  Oertel,  an  artist,  composed  and  painted  a  picture,  called  "The  Rock  of 
Ages"  and  subsequently  gave  to  his  co-plaintiff,  James,  an  exclusive  right  to 
reproduce  such  picture,  as  an  engraving,  chromo  lithograph,  lithograph,  or  in  any 
other  manner,  except  that  of  -A  far.- simile  oil  painting  ;  and  James  agreed  to  share 
with  Oertel  the  profits  to  be  derived  from  the  sale  of  such  reproductions. 

Held,  that  the  plaintiffs  were  entitled  to  an  injunction,  restraining  the  defendant 
from  making  and  selling  under  the  name  of  "  The  Rock  of  Ages'"  any  reproduction 
of  said  oil  painting  in  the  form  of  a  photograph  thereof,  he  well  knowing  the 
premises  and  the  exclusive  right  the  plaintiff  had  in  the  said  picture. 

New  York  Special  Term,  January,  1870. 

THIS  suit  was  instituted  to  protect  the  plaintiffs'  literary 
property  in  a  picture  in  oil,  painted  by  the  plain  tiff  Oertel, 
and  by  him  styled  "  The  Rock  of  Ages,"  and  to  prevent  the 
sale  of  photographic  reproductions  of  such  painting  by  the 
defendant.  A  preliminary  injunction  to  restrain  such  sale, 
was  granted  by  his  honor  Mr.  Justice  BARNARD. 

The  defendant  demurred  to  the  complaint  for  the  alleged 
reason  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  defendant  also  moved,  upon 
affidavits  alleging  that  the  original  painting  in  oil  had 
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been  sold  by  the  plaintiff'  Oertel,  to  dissolve  the  injunction. 
Such  motion  was  opposed  by  affidavits  denying  the  fact  of 
such  sale,  and  alleging  the  present  possession  by  the  plain- 
tiff Oertel  of  the  original  picture. 

Simultaneously  with  the  motion  to  dissolve  the  injunc- 
tion, the  plaintiffs  moved  for  judgment  absolute  on  the 
ground  of  the  frivolousness  of  the  demurrer.  Both  motions 
were  heard  together  by  his  honor  Mr.  Justice  CARDOZO, 
who  ordered  final.judgment  for  the  plaintiffs,  and  denied  the 
motion  to  dissolve  the  injunction. 

DANIEL  W.  GILLETTE,  attorney,  and 
CLARENCE  A.  SEWARD,  counsel  for  plaintiffs. 

Facts  admitted  ~by  the  demurrer.  —  The  plaintiff  Oertel  is 
an  artist.  He  composed  and  painted  a  picture  intended  to 
illustrate  that  particular  portion  of  the  Christian  faith  which 
affords  the  greatest  comfort  to  its  believers;  and  he  bor- 
rowed from  one  of  the  most  beautiful  hymns  that  piety  has 
produced,  a  name  for  the  composition,  viz.:  "TiiE  ROCK  OP 
AGES."  . 

Subsequently,  Oertel  gave  to  his  co-plaintiff,  James,  an 
exclusive  right  to  reproduce  such  picture  as  an  engraving, 
chromo-lithograph,  lithograph,  or  in  any  other  manner,  ex- 
cept that  of  a  fac-simile  oil  painting;  and  James  agreed  to 
share  with  Oertel  the  profits  to  be  derived  from  the  sale  of 
such  reproductions. 

Subsequently,  the  plaintiff,  James,  caused  to  be  made 
and  published  a  chromo-lithograph  and  photograph,  and  is 
about  to  publish  an  engraving  of  saicl  painting;  and  he  has 
exposed  for  sale,  and  sold,  and  is  now  selling  in  the  market, 
large  quantities  of  the  chromo-lithograph  and  photograph, 
under  the  name  of  "  The  Rock  of  Ages." 

The  defendant,  well  knowing  the  premises  and  the  exclu 
sive  right  of  the  plaintiffs  in  the  said  picture  and  in  the 
aforesaid  reproductions  thereof,  has  been  engaged  in  making 


12  NEW  YORK  PRACTICE  REPORTS. 

Oertel  agt.  Wood. 

and  selling,  under  the  name  of  "  The  Rock  of  Ages,"  a  re- 
production of  said  oil  painting,  in  the  form  of  a  photograph 
thereof;  and  by.  means  thereof  he  has  diverted  from  the 
plaintiffs  the  sales  of  their  chromo-lithographs  and  photo- 
graphs, which  otherwise,  and  but  for  the  acts  of* the  de- 
fendant, they  would  have  made. 

I.  The  common  law  has  always  given  to  every  parent  an 
exclusive  right  to  control   the  multiplication   of  his  own 
offspring;  in  other  words,  to  reproduce  his  own  productions. 
An  invasion  of  this  right,  in  another  aspect,  has  filled  our 
reports  with  cases  sounding  in  damages.     An  infraction  of 
the  rule  in  another  regard  has  led  to  the  exercise  of  the 
preventive  remedies  of  the  Jaw,  to  arrest  the  palming  off  a 
spurious  production  as  the  manufacture  of  the  original  pro- 
ducer.    The  law  protects  ideal  as  well  as  physical  property  j 
and  it  grants  its  injunction  to  restrain  an  invasion  ofigood- 
will,  of  trade-make,  and  of  reputation. 

The  oldest  human  faith  preserved  and  transmitted  the 
command,  "Thou  shalt  not  steal;"  and  the  injunction  was 
preserved  in  a  milder  form  in  the  Golden  Rule,  and.  since 
time  immemorial,  has  found  voice  through  innumerable 
rules  and  maxims  of  the  common  law.  This  injunction 
forbids  as  well  the  unwarranted  invasion  or  appropriation 
of  an  incorporeal  right,  as  of  a  right  to  things  which  have  a 
physical  existence,  and  where  there  is  a  right  ibi  remedium. 

II.  The  right  to  the  exclusive  reproduction  of  the  crea- 
tions of  one's  intellect,  which  are  known  as  literary  crea- 
tions, is  as  well  recognized,  and  as  sharply  defined  by  the 
common  law,  as  the  right  of  liberty  or  of  reputation,  or  any 
of  the  sacred  rights  of  homo.     Penal  statutes  authorized 
actions  on  the  case,  and  swifc  and  peremptory  injunctions, 
alike  attest  the  jealousy  with  which  the  law  regards  the 
illegal    appropriation    of  any  literary    offspring.       Things 
which  have  no  physical  existence,  save  in  the  absence  of 
objection  to  their  exercise,  are  as  frequently  vindicated  by 
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the  law  as  those  which  can  be  measured  by  the  standard 
of  money.  The  right  of  presentation  to  an  advowson.  the 
sale  of  the  good-will  of  a  trade,  the  sale  of  a  news-stand,  and 
the  sale  of  a  subscription  list,  are  familiar  illustrations  of 
the  rule.  (6  A.  &  D.,  438;  5  Bos.  &  Pul,  70;  6  Bevan, 
275;  7  Simons,  421-4;  17  Vesey,  342.) 

III. — The  right  to  reproduce  literary  creations  is  proper- 
ty at  common  law,  irrespective  of  copyright  statutes ;  and, 
unless  the  author  chooses  to  abandon  it  by  dedicating  it  to 
the  public,  it  is  a  perpetual  right.  "Literary  property," 
as  was  well  said  by  Mr.  Booth,  in  the  case  known  as  After 
Dark,  "is  the  right  which  an  author  and  his  assigns  have 
to  the  exclusive  and  perpetual  use  and  enjoyment  of  his 
literary  productions,  to  which  no  independent  right  is  or 
has  been  vested  in  another  by  any  voluntary  act  of  himself 
or  his  assigns." 

The  same  idea  found  judicial  utterance  in  the  case  of 
Woolsey  agt.  Judd,  (4  Duer,  385,)  through  Mr.  Justice 
DUER,  who  said:  "There  is  probably  no  doctrine  which  is 
more  fully  sustained  and,  indeed,  established  by  authority, 
than  that  the  author  of  an  unpublished  manuscript  has  the 
exclusive  right  of  property  therein  at  common  law — a  right 
which  entitles  him  to  determine  for  himself  whether  the 
manuscript  shall  be  published  at  all,  and  in  all  cases  to  for- 
bid its  publication  by  another.  And  it  is  equally  certain, 
whenever  this  exclusive  right  is  in  danger  of  being  violated, 
a  court  of  equity  is  bound,  upon  the  application  of  the 
author,  to  prevent  the  wrong  by  a  perpetual  injunction." 

Nor  has  this  common-law  right  been  taken  away  or 
abridged  by  the  statutes  that  have  been  passed  for  the  pro- 
tection of  copyright,  in  the  ordinary  sense  of  the  term.  Its 
existence  is  prior  to  these  statutes,  and  is  independent  of 
their  provisions.  (Donaldson  agt.  Beckett,  4  Burr,  2508  ; 
Southey  agt.  Sherwood,  2  Merrivalc,  437;  Keene  agt.  Wheat- 
ley,  23  Law  Reg.,  440 ;  Roberts  agt.  Myers,  23  Law  Reg., 
396;  Boucicault  agt.  Wood,  16  Am.  L.  Reg.,  539;  The  Duke 
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of  Queensbury  agt.  Shebbeare,  2  Eden,  329  ;  Thompson  agt. 
Stanhope,  Ainb.,  337;  Pope  agt.  Keene,  2  Atk.,  342  ;  Miller 
agt.  Taylor,  4  Burr,  2303  ;  Macldin  agt.  Richardson,  Amb.} 
6S4;  Jeffreys  agt.  Boosey,  4  #.  o/L.  GTas.,  944.) 

IV.  If,  therefore,  the  right  of  literary  property  can  exist 
in  an  original  painting,  and  such  right  is  susceptible  of  as- 
signment, and  such  painting  has  been  reproduced  by  any 
of  the  means  now  known  to  the  arts,  without  the  sanction 
of  the  author  of  the  painting,  then  the  author-artist,  and 
his  co-plaintiff  and  assignee,  have  a  right  to  enjoin  the  sale 
of  such  reproduction.     In  such  case,  the  rule  laid  down  by 
Lord  ELDON,  in  Soutliey  agt.  Sherwood  (supra),  is  of  abso- 
lute application,  viz.,  that  an  injunction  will  be  granted 
whenever  it  is  necessary  to  prevent  the  unauthorized  use 
of  that  which  is  the  exclusive  property  of  another.       A 
court  of  equity  does  not  in  such  case  require  further  or 
other  proof  of  irreparable  damage  before  it  will  grant  its 
preventive  remedy. 

V.  Literary  property  does  exist  in  an  oil  painting,  both 
upon  authority  and  upon  original  reason. 

In  Woolsey  agt.  Judd  (supra,)  the  court  said  :  "We  can 
perceive  no  reason  for  doubting  that  the  exclusive  property 
of  an  author  rests  exactly  upon  the  same  ground  as  that  of 
a  manufacturer  or  artist.  A  painting  may  be  a  wretched 
daub,  or  a  statue  a  lamentable  abortion,  yet  should  either 
be  purloined  by  an  enemy  with  a  view  to  secure  profit  to 
himself,  or  to  disgrace  the  artist  by  its  public  exhibition,  a 
court  of  equity  would  renounce  its  principles  should  it  re- 
fuse to  protect  the  owner,  the  unfortunate  artist,  by  a  per- 
emptory injunction."  A  fortiori  is  this  true  when  the  pic- 
ture is  not  a  daijb,  but  one  of  the  highest  types  of  the  ex- 
cellence of  art,  and  when  the  reproduction  is  not  sought 
from  vindictive  motives,  but  for  pecuniary  gain. 

Substantially  the  same  doctrine — that  property  exists  in 
pictures  or  prints — is  asserted  in  the  case  of  Prince  Albert 
agt.  Strange  ;  Her  Majesty's  Attorney  General  agt.  Strange, 
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(2  DcGcx  &  Smales,  652,)  affirmed  on  appeal — (I  McN.  J- 
G.,  40,)  and  in  West  agt.  Francis,  (5  B.  &  Aid.,  737.) 

The  whole  doctrine  ef  literary  property,  as  applicable  to 
the  productions  of  the  intellect,  and  the  imagination,  in 
whatever  form  such  productions  may  exist,  was  declared  by 
LORD  MANSFIELD,  in  the  case  of  Miller  agt.  Taylor,  to  be 
"the  right  to  multiply  copies  of  such  creation."  This  right 
appertains,  at  common  law,  to  the  author  of  anything  which 
may  be  the  product  of  the  mind,  worked  out  through  the 
instrumentality  of  language,  or  that  which  is  equivalent  to 
language. 

The  author  of  an  oil  painting,  or  of  a  composition  in  oil 
colors,  has  the  same  right  to  claim  the  benefit  of  the  law 
of  literary  property  as  the  author  of  a  book. 

This  is  illustrated  by  a  reference  to  the  various  modes  of 
human  utterance  which  the  law  has  already  taken  under  its 
protection,  upon  the  ground  of  literary  property.  (Private 
letters,  Curtis  on  Copyright,  89;  Oral  lectures,  Id.,  103; 
Dramatic  composition's,  Id.,  103;  Books  printed  for  private 
circulation,  Id.,  105  ;  Music  unaccompanied  by  words,  Id., 
106,  et  seq.;  Periodical  publications,  Id.,  109;  Hotel  names, 
and  proper  names  applied  to  productions  of  every  kind,  Mer- 
serole  agt.  Tynberg,  36  How.,  14.) 

It  is  true  that  an  oil  painting  is  not,  strictly,  a  literary 
production,  in  the  derivative  sense  of  that  term.  But  it 
only  fails  to  be  a  literary  production  because  its  idea  is  not 
expressed  in  letters.  But  a  composition  in  the  form  of  an 
oil  painting  may  be,  and  often  is,  gifted  with  the  same 
voice  as  that  which  gives  utterance  from  the  printed  page. 
Both  alike  instruct,  and  sadden,  or  amuse;  and  the  result 
in  either  case  is  the  idea  which  is  conveyed  through  the 
eye  to  the  brain,  and  there  apprehended  and  appreciated. 

An  oil  painting  represents  an  idea  in  colors,  giving  to  the 
idea,  by  reason  of  imagery  or  color,  a  clothing  which,  if 
the  idea  is  expressed  in  words  alone,  is  afforded  solely  by 
the  imagination  of  the  reader  or  hearer.  Therefore,  the 
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picture  is  a  sign.  There  are  signs  in  algebra  ;  there  are 
signs  in  telegraphy;  and  there  are  signs  which  ure  used  by 
the  mutes;  and  all  alike  are  a  language,  and  are,  within 
the  meaning  of  the  rule  relied  upon,  literary  productions. 
There  are  unuttered  sounds  which  are  as  intelligbile  as 
though  uttered  by  a  mighty  voice.  There  is  the  sound  of 
the  "  still,  small  voice  ;"  and  there  is  the  sound  which  has 
been  heard  for  centuries,  and  which  was  uttered  by  the 
"  morning  stars  when  they  sang  together  for  joy."  If  there 
are  "  tongues  "in  trees,  and  books  in  running  brooks,  and 
sermons  in  stones,"  there  is  a  language  equally  as  well 
recognized,  and  as  strongly  voiced,  in  an  oil  painting  which 
represents,  simply  by  its  color  and  its  drawing,  the  landing 
of  a  Columbus  or  the  death  of  a  Webster. 

Again,  an  oil  painting  is  a  manuscript  as  literally  as  if 
the  artist  or  author  had  expressed  the  idea  of  its  composi- 
tion in  appropriate  words.  Any  reproduction  of  this  manu- 
script in  oil,  without  the  assent  of  the  author,  is  as  much  an 
infringement  of  his  right  of  literary  property,  as  it  would  be  if 
the  manuscript  were  printed  in  black  letter  ;  and  the  appro- 
priation of  the  name  of  the  painting  is  forbidden  by  the  well 
known  and  now  finally  settled  law  applicable  to  trade  marks. 

If,  therefore,  a  painting  or  a  statue  is  within  th'e  rule  of 
.law  applicable  to  literary  property,  it  follows,  as  a  necessary 
conclusion,  that  the  artist  has  an  exclusive  right  to  repro- 
duce copies  of  his  own  creation. 

VI.  If  an  artist  has  an  exclusive  right  to  reproduce  copies 
•of  his  own  creations,  that  right  is  susceptible  of  assignment, 
either  in  whole  or  m  part. 

It  was  said  by  Blackstone  in  his  Commentaries,  (2  Bl. 
Com.,  405,  406,)  that  "  when  a  man,  by  the  exertion  of 
his  rational  powers,  has  produced  an  original  work,  he  has 
clearly  a  right  to  dispose  of  that  identical  work  as  he 
pleases  ;  and  any  attempt  to  take  it  from  him,  or  vary  the 
disposition  he  has  made  of  it,  is  an  invasion  of  his  right  of 
property." 
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Citing  this,  the  master  of  the  rolls,  in  Turner  agt.  Robin- 
son, (10  Ir.  Ch.  Hep.,  127,)  says :  '*  This  right  of  property 
exists  in  pictures  or  prints  as  well  as  in  other  works  of  art, 
and  may  be  assigned  by  the  author  or  artist."  And  follow- 
ing out  the  same  idea,  Judge  HOAR,  of  the  supreme  court 
of  Massachusetts,  said,  in  the  case  of  Davenport  agt  Pilgrim, 
(Mss.,)  "An  author  has  at  common  law,  a  property  in  his 
unpublished  works,  which  he  may  assign,  and  in  the  enjoy- 
ment of  which,  equity  will  protect  his  assignees  as  well  as 
himself." 

There  is,  therefore,  a  right  under  the  common  law,  to 
divide  this  right  of  property  by  assignment,  and  therefore, 
we  find  that  both  in  this  country  and  in  England,  the  rights 
of  assignees  to  exclusive  sales,  have  been  protected  by  the 
court.  (Morris  agt.  Kelly,  I  J.  &  W.,  461;  Webb  agt.  Hose, 
3  Swans.,  674 ;  Tonson  agt.  Walker,  Id.,  672 ;  Thompson 
agt.  Stanhope,  Amb.,  737;  Keene  agt.  Wheatly,  9  Am.  L. 
Reg.,  33;  Keene  agt.  Clark,  1  Abb.,  68.) 

The  artist  in  this  case  has  given  his  co-plaintiff,  as  as- 
signee, an  exclusive  right  to  reproduce  the  original  painting, 
reserving  to  himself  a  pecuniary  benefit  from  the  sales  of 
such  reproductions.  Such  reservation  constitutes  them 
joint  owners  or  tenants  in  common,  and  as  such  they  have 
a  joint  interest,  which  authorizes  them  to  unite  as  plaintifis 
when  the  exclusive  right  has  been  invaded. 

VII.  If  the  author  of  an  oil  painting,  has  ah  exclusive 
property  therein,  and  such  exclusive  property  is  susceptible 
of  being  shared  by  assignment  with  another  person,  then 
such  exclusive  property  is  to  be  protected  by  a  court  of 
equity,  unless  the  same  has  been  surrendered  by  dedication 
of  the  original  painting  to  the  public. 

What  constitutes  an  abandonment  in  this  regard,  has  not 
unfrequently  been  the  subject  of  judicial  discussion  and 
decision.  If  the  ideas  in  which  literary  property  is  claimed 
are  found  in  a  play,  then  such  play  may  be  represented 
upon  the  stage  without  an  injury  to  the  literary  right  of 
VOL.  XL.  2 
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the  author.  (Keene  agt.  Wheatley,  23  Law  R.f  440 ;  Roberts 
zgt.Meyers,  Id.,  34  6  ;  Boucicault  agt.  Wood,  ]  6  Am.  Law 
Reg.,  539;  Macldin  agt.  Richardson,  Amb.,  694;  Coleman 
agt.  Waltlien,  5  D.  &  E.,  245 ;  Murray  agt.  Elleston,  5 
J5ar«.  <£  ^Zd.,  657.) 

If  the  ideas  were  in  the  form  of  manuscript  copies,  then 
the  printing  of  such  manuscript,  and  its  private  circulation 
would  not  be  an  abandonment  of  the  literary  right  or  dedi- 
cation thereof  to  the  public.  (Prince  Albert  agt.  Strange, 
2  De  Gex  &  S.,  692;  Bartlett  agt.  Crittenden,  4  McLean's 
R.,  300;  Folsom  agt.  Welsh,  2  Story's  R.,  109;  Rex  agt. 
Watson,  2  StarUe,  106-130.) 

Nor  is  the  circulation  of  the  manuscript  from  hand  to 
hand,  a  dedication  to  the  public,  or  an  abandonment  of 
the  right.  (Paletfs  Case,  2  Vesey,  23 ;  Abernetliy  agt. 
Hutchinson,  1  Hall  &  Tw.,  28.) 

Nor,  if  the  ideas  were  conveyed  in  the  form  of  an  oral 
lecture,  would  the  delivery  thereof,  by  their  author,  be  an 
abandonment  or  dedication  to  the  public,  nor  would  his 
permission  to  take  copies  confer  a  right  to  make  therefrom 
and  sell  second  copies.  (Bartlett  agt.  Crittenden,  4  Mc- 
Lean, 300 ;  Same  agt.  Same,  5  Id.,  32  ;  Jeffreys  agt.  Boosey, 
4  H.  ofL.  R.,  965;  Wolsey  agt.  Judd,  4  Duer,  494.) 

The  rule  is,  of  necessity,  more  liberal  in  regard  to  a  paint- 
ing than  it  is  in  regard  to  a  book.  t 

The  agreemeut  set  out  in  the  complaint  is,  that  Oertel, 
the  artist,  gives  permission  to  his  co-plaintiff,  James,  to 
use  the  said  picture  for  such  reasonable  time  as  may  be 
necessary  to  reproduce  the  same,  either  in  an  engraving, 
chromo-lithograph,  lithograph,  or  in  any  other  manner  ex- 
cept that  of  a  fac-simile  oil  painting.  In  consideration  of 
this,  the  artist,  Oertel,  agrees  that  he  will  not  permit  any 
reproduction  of  said  picture  to  be  made.  This  leaves  the 
title  of  the  original  painting  in  the  plaintiff,  Oertel,  and 
vests  his  assignee  with  Oertel's  common  law  literary  right 
to  produce  reproductions  of  such  oil  painting,  and  permits 
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the  use  of  the  original  painting  for  the  purpose  of  such  re- 
production. This  agreement  does  not  divest  Oertel  of  his 
common  law  proprietary  interest  in  the  manuscript  picture, 
and  does  give  to  James  an  exclusive  right  to  do  that  which 
Oertel,  but  for  such  agreement,  might  himself  have  law- 
fully done,  viz:  to  reproduce  the  original  painting.  Such 
use,  by  the  co-plaintiff,  James,  of  the  original  picture  and 
the  reproduction  thereof,  and  the  sales  of  such  reproduc- 
tions by  him,  are  not  an  abandonment  of  the  exclusive 
common  law  proprietary  right  in  the  original  picture  by 
either  the  artist,  Oertel,  or  his  copartner,  James.  An 
original  painting  is,  as  has  been  said,  like  a  manuscript. 
It  is  the  original  of  all  subsequent  copies,  and  as  nothing 
short  of  a  sale  of  manuscript  by  the  author  of  a  book  can, 
in  the  one  case,  divest  him  of  his  proprietary  right,  so  on  the 
other,  nothing  short  of  a  sale  of  the  original  painting  can 
divest  the  artist  of  his  proprietary  right  therein.  The 
manuscript,  viz.:  the  original  painting,  may  be  circulated 
from  hand  to  hand  and  enjoyed  by  thousands,  without  in- 
juring the  proprietary  right.  Private  copies  of  books  and 
pictures  may  be  made  for  private  circulation,  and  still  the 
prorietary  right  is  uninjured.  The  manuscript  may  be 
spoken,  and  ten  thousand  as  auditors  may  enjoy  the 
knowledge  of  its  contents,  but  still  the  proprietary  right 
remains  uninjured.  The  picture  may  be  exhibited,  and 
ten  thousand  may  see  it,  and  carry  away  its  ideas,  as  they 
would  carry  away  the  ideas  of  a  lecture,  but  the  pro- 
prietary right  still  remains  uninjured.  Nothing  short  of 
an  absolute  sale  of  the  manuscript,  or  of  the  original  paint- 
ing, can  deprive  the  authors  thereof  of  their  proprietary 
interest  therein.  Anything  less  than  this  is  but  an  exercise 
of  the  right  of  exhibition,  which  the  law  permits  to  be 
made  without  injury  to  the  right  of  absolute  ownership. 
But  the  artist,  in  the  present  case,  never  parted  with  his 
title  to,  or  interest  in,  his  picture.  He  sold  and  assigned 
his  right,  which  existed  at  the  common  law  to  multiply 
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copies  thereof,  reserving  to  himself  a  pecuniary  interest 
in  the  sales  of  such  copies.  This  sale,  within  all  the 
authorities,  and  within  every  principle  of  original  reason, 
was  not  destructive  of  his  common  law  proprietary  right 
in  the  original  painting;  and  as  long  as  that  remains  un- 
harmed, so  lona  is  an  invasion  of  that  rignt  to  be  piomptly 
redressed  by  a  court  of  equity.  In  the  case  of  Prince  Albert 
agt.  Strange,  already  referred  to,  the  subject  matter  of  dis- 
pute, was  the  right  of  the  defendant  to  publish  fac-similes 
of  sketches  made  by  the  Prince  Consort  and  the  Queen 
of  England,  and  of  which  they  had  h'ad  copies  made,  and 
privately  circulated  the  same  among  their  friends.  Copies 
of  such  etchings  had  been  surreptitiously  obtained  by  the 
defendant  (though  not  by  his  personal  endeavor,)  and  he 
advertised  copies  of  the  same  for  sale,  together  with  a 
catalogue  descriptive  of  the  subject  of  such  etchings.  The 
master  of  the  rolls,  and  subsequently  the  Lord  Chancellor 
of  England,  restrained  the  reproduction  of  such  etchings, 
and  the  publication  of  the  descriptive  catalogue,  on  the 
ground  that  the  Prince  Consort  and  Her  Majesty  had  a  pro- 
prietary right  recognized  by  the  common  law  in  such 
etchings,  and  that  such  right  was  violated  by  a  sale  of  fac- 
similes of  the  etchings,  and  of  a  catalogue  descriptive  of 
the  subject  thereof.  If  the  design  of  an  etching,  and  the 
causing  of  the  same  to  be  engraved,  and  the  giving  away 
of  copies  thereof,  do  not  injure  the  proprietary  right  in  the 
original  design,  a  fortiori,  is  not  such  proprietary  right  in- 
jured when  the  original  designer  says:  "I  appoint  you 
to  make  and  sell  copies  of  such  design,  and  reserve  to  my- 
self the  right  to  participate  in  the  pecuniary  benefits  there- 
of." If  A.,  as  artist,  composes  a  picture  and  gives  to  B. 
only  the  right  to  make  copies,  C.  has  no  right  to  claim  that 
in  consequence  of  the  transaction  between  A.  and  B.;  A's. 
proprietary  right  has  been  lost. 

VIII.  It  was  Burke  who  defined  law  to  be  the  applica- 
tion of  the  principles  of  universal  justice  to   the  infinite 
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variety  of  human  concerns.  From  time  immemorial  the 
infinite  variety  of  human  concerns  has  traveled  in  a  circle. 
The  wisest  of  men  has  asserted  the  fact  that  there  was 
nothing  new  under  the  sun  ;  and  one,  not  less  wise  "in  his 
generation,  has  asserted  that  history  repeats  itself.  There 
is  hardly  a  possible  complication  of  the  infinite  variety  of 
human 'concerns  which  does  not  find  its  antetype  preserved 
in  the  report  of  that  which  passes  as  a  precedent.  So  in. 
the  present  case.  The  case  of  Turner  agt.  Robinson,  de- 
cided before  the  master  of  the  rolls,  in  January,  I860,  (10 
Ir.  Ch.  J?.,  121,)  and  affirmed  by  the  Lord  Chancellor  and 
the  Lord  Justice,  sitting  as  a  court  of  appeal,  (Id.,  510,)  is 
parallel  with  the  present  case.  In  that  case,  one  Wallis 
painted  a  picture  which  he  called  "  The  Death  of  Chatter- 
ton."  It  was  exhibited  at  the  Royal  Academy,  and  by  his 
permission,  a  wood  engraving  of  it  was  published  in  the 
National  Magazine.  Wallis  afterwards  sold  the  picture  to 
one  Egg,  for  one  hundred  guineas,  and  Egg  exhibited  it  for 
two  years  in  the  galleries  of  London  and  Manchester.  Two 
years  after  such  exhibition,  Egg,  by  an  agreement  in  writ- 
ing, sold  to  one  Turner,  the  right  to  engrave  and  publish  an 
engraving  of  the  picture,  for  the  sum  of  .£150  ;  and  Egg 
agreed  to  lend  the  picture  to  Turner  for  the  purpose  of  en- 
graving it,  and  for  the  further  purpose  of  exhibiting  the 
original  picture,  so  as  to  procure  subscriptions  for  the  en- 
graving thereof.  Turner  exhibited  the  picture,  and  pub- 
lished advertisements  of  his  intended  engraving.  One  Robin- 
son saw  the  -picture  and  he  arranged  in  a  garret,  a  pallet, 
a  table  and  a  box,  and.formed  a  back  scene  of  a  view  of 
London  painted  on  a  canvas  screen,  and  placed  a  person 
named  Murray  on  the  pallet,  to  represent  Chatterton  on 
his  death  bed,  and  he  then  took  from  the  figure  of  Murray, 
with  its  surroundings,  stereoscopic  views,  which  he  pub- 
lished and  sold  under  the  name  of  "  The  Death  of  Chatter- 
ton."  An  application  was  made  to  the  master  of  the  rolls, 
for  an  injunction.  It  was  opposed  upon  the  ground  that 
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there  was  no  common  law  right  in  a  painting;  and  that  if 
such  a  right  existed  therein,  Wallis  had  lost  it,  first,  by  the 
exhibition  of  the  picture,  and  by  authorizing  the  wood-cut, 
and  secondly  by  the  sale  to  Egg  ;  or  that  if  it  passed  from 
Wallis  to  Egg  by  the  sale,  it  had  been  lost  by  Turner,  by 
virtue  of  his  having  made  or  being  about  to  make  an  en- 
graving of  the  picture  for  public  sale ;  and  lastly,  upon  the 
ground  that  a  stereoscopic  representation  of  that  which  ac- 
tually existed  in  front  of  the  stereoscope,  at  the  time  the 
stereoscopic  view  was  taken,  was  not  an  infringement  of 
the  common  law  Tight  in  the  picture.  These  several 
grounds  were  overruled  seriatim — first  by  the  master  of  the 
rolls,  and  finally  by  the  high  court  of  chancery  on  appeal ; 
and  the  injunction  was  made  perpetual. 

But  the  objection  that,  because  there  is  no  copyright 
under  the  statutes,  there  is  no  right  to  restrain  a  piracy, 
has  been  even  more  emphatically  decided  in  other  cases. 

In  Mayliew  agt.  Maxwell,  (1  Johns.  &  Henn.,  312,)  the 
plaintiff  had  been  employed  by  the  proprietor  of  a  monthly 
periodical  called  the  "  Welcome  Guest,"  to  compose  an 
article  for  publication  in  that  magazine.  He  composed 
such  article  under  the  name  of  "The  Fifth  Ring — Mr. 
Odonto  Redstart  in  search  of  a  Wife"  The  defendants  were 
the  present  proprietors  and  publishers  of  the  magazine,  and 
advertised  a  re-publication  of  the  plaintiff's  article.  The 
plaintiff  moved  for  an  injunction,  and  the  defendants  '•  took 
the  preliminary  objection,  that  the  tale  was  not  registered 
at  Stationer's  Hall,  and  that  the  plaintiff  had  no  right  to 
take  any  proceedings  for  breach  of  copyright."  Vice 
Chancellor  WOOD,  in  deciding  the  case  said  that  notwith- 
standing the  right  of  the  proprietor  of  the  magazine 
in  the  article  written  by  the  plaintiff,  the  plaintiff,  u  re- 
tained the  right  to  protect  his  future  interests  by  pre- 
venting a  separate  publication  without  his  consent  j"  and 
that  the  proceeding  to  obtain  an  injunction  was  not  a 
proceeding  in.  respect  of  any  infringement  of  copyright, 
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and  he  granted  an  injunction  against  the  publication  by 
the  defendants. 

This  decision  recognized,  first,  the  literary  property  of 
an  author  in  his  works ;  second,  that  such  property  was  not 
lost  by  publication  in  a  magazine ;  and  third,  that  registra- 
tion (which  is  equivalent  to  the  American  copyright)  was 
not  an  essential  prerequisite  to  protection. 

In  the  case  of  Cox  agt.  Land  and  Water  Journal  Co., 
(Law  Rep.  9,  Eq.  Cas.,  324,)  the  plaintiff  was  the  pro- 
prietor of  a  newspaper  called  "  The  Field"  He  pulished 
therein  an  article  entitled  "  The  List  of  Hounds."  The 
defendants  were  the  publishers  of  a  newspaper  known  as 
"  The  Land  and  Water  Journal"  in  which  they  published 
an  article  entitled  "  The  Hunting  Field  of  1S70,"  which 
contained  in  it  the  substance  of  the  article  entitled  "The 
List  of  Hounds."  The  plaintiff  moved  for  an  injunction  to 
restrain  the  sale  of  the  article  called  u  The  Hunting  Field 
of  1870."  A  preliminary  objection  was  raised  by  the  de- 
fendants, that  the  plaintiff's  newspaper  was  not  registered 
under  the  copyright  act,  and  consequently  that  the  plaintiff 
had  no  copyright  upon  which  he  could  sue  so  as  to  restrain 
a  piracy.  Vice  Chancellor  MALLINS  said :  "  The  pre- 
liminary objection  taken  in  this  case,  raises  a  point  of  vast 
importance  to  the  proprietors  of  newspapers  and  to  the 
public  at  large.  *  *  *  If  the  contention  of  the  defendants 
is  right,  the  paper  which  copied  might  say  :  'But  they,' 
the  articles,  '  are  common  property.  I  admit  you  have  given 
a  great  deal  of  money  for  them,  and  they  are  so  very  valu- 
able that  I  desire  to  turn  them  to  account  by  publishing 
them  in  my  newspaper.  But  you  have  no  property  in 
them  (although  you  pay  for  them;)  you  cannot  sue  for  your 
newspaper  as  a  book,  for  then  the  copyright  must  be  regis- 
tered ;  and  as  you  have  riot  registered  the  book,  nothing  in 
the  newspaper  is  protected.'  If  that  is  the  law,  it  is  a 
monstrous  state  of  law,  repugnant  to  common  sense  and 
common  honesty,  because,  that  there  is  a  property  in  those 
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articles,  there  can  be  no  shadow  of  doubt.  1  am  of  opinion 
that  the  preliminary  objection  taken  by  the  defendants  must 
be  overruled." 

The  analogy  between  the  cases  of  Turner  agt.  Robinson, 
MayTiew  agt.  Maxwell,  and  Cox  agt.  Land,  &c.  Co.,  and 
the  present  is  complete;  and  the  law  which  authorized 
and  sanctioned  the  injunctions  in  those  cases,  should  also 
authorize  and  sanction  an  injuntion  in  the  present  case. 

IX.  The  making  of  a  copy  of  a  picture  by  the  process 
of  photography  is  an  infringement.     (Graves  agt.  Ashford, 
Eng.  Law  Eep.,  2  C.  P.,  410.)     If  the  infringing  photograph 
be  itself  a  copy  from  an  authorized    photograph. then  it  is 
a  fraud   in  itself,   and  it  is  to  be  enjoined  upon  the  same 
principle  as  the  unauthorized  reproduction  of  the  original, 
or  as  the  sale  of  copies  of  an  oral  lecture  by  the  student 
who  heard  it. 

X.  The  order  appealed  from  should  be  affirmed. 

GEOEGE  W.  WINGATE,  attorney  and  counsel  for  defendant. 

CARDOZO,  J. — This  case  cannot  be  distinguished  in  prin- 
ciple from  the  cases  of  Prince  Albert  agt.  Strange,  (2  De  G. 
&  Sm.,  652,)  and  Turner  agt.  Robinson,  (10  Ir.  Ch.,  510.) 
Perhaps  the  injunction  is  too  broad,  but  that  can  be  rem- 
edied. The  motion7 to  dissolve  must  be  denied. 

Ordinarily  the  question  like  that  presented  here,  should 
not  be  passed  upon  on  a  motion  to  overrule  a  demurrer  as 
frivolous,  but  when  it  has  been  fully  argued,  it  may  as  well 
be  disposed  of  on  the  merits  as  not,  especially  when  those 
merits  are  really  involved  in  the  motion  to  dissolve  the  in- 
junction. 

The  motion  of  the  plaintiffs  for  judgment,  is  therefore, 
granted. 
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BUFFALO  SUPERIOR  COURT. 

STEPHEN  O.  BARNUM,  assignee,  &c.,  agt.  JAMES  FARTHING 
and  others. 


It  is  well  settled  that  a  transfer  of  lands  made  by  the  husband  to  the  mfe,  through 
the  medium  of  a  third  person,  vests,  if  fairly  and  honestly  made,  the  title  to  them 
in  the  wife. 

The  validity  of  such  a  transfer  must  bo  tested  by  the  same  circumstances  of  good 
faith,  solvency  and  intent,  by  which  a  voluntary  conveyance  made  before  the 
passage  of  the  married  woman's  act,  by  a  husband  for  the  declared  purpose  of 
providing  for  his  wife  out  of  his  estate,  would  have  been  tested. 

Where  it  is  found,  as  a  matter  of  fact,  that  such  a  transfer  of  the  lands  was  made 
by  the  husband  in  good  faith,  without  any  intent  to  defraud,  and  as  a  just  provi- 
sion for  his  wife  out  of  his  estate,  the  wife,  by  virtue  of  the  act  of  1860,  holds  the 
same  to  her  sole  and  separate  use  free  from  the  control  of  her  husband,  or  liability 
for  his  debts. 

Whether  the. married  woman's  act  has  abrogated  the  technical  rule  of  the  common 
law  (resulting  from  the  artificial  theory  that  husband  and  wife  are  one  person), 
that  the  husband  cannot  convey  directly  to  the  wife,  nor  the  wife  to  the  husband, 
there  peems  to  be  some  conflict  of  judicial  opinion  upon  that  point.  (See  Rawson 
agt.  Penn.  R.R.  Co.,  -2  Abb.  N.  S.,  220  ;  Little  agt.  Willetts,  37  How.,  481.) 


Trial  Term,  March,  1870. 

ON  the  24th  day  of  July,  1868,  the  plaintiff  recovered  a 
iudsnnent  asrainst    James   Farthing    for   $31,931  21,    and 

*)  O  O  ft 

brings  this  action  to  collect  said  judgment  out  of  certain 
property  which  the  said  James  Farthing  had  theretofore 
conveyed  to  one  Weber,  and  which  Weber  had  conveyed  to 
Christiana  Farthing,  wife  of  said  James,  and  also  out  of 
certain  other  property  which  was  purchased,  after  the  re- 
covery of  said  judgment,  by  said  Christiana  and  her  two 
daughters,  Elizabeth  J.  Weber  and  Adelia  J.  Lawson,  the 
plaintiff  alleging  that  such  purchase  was  made  with  money 
belonging  to  said  James  and  that  all  of  said  conveyances 
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are  fraudulent  and  void  as  to  the  creditors  of  James  Far- 
thing. 

The  cause  was  tried  before  Hon.  JOSEPH  G.  HASTEN,  jus- 
tice, without  a  jury,  on  the  25th  day  of  May,  1S70,  who 
found  the  following  facts  and  conclusions  of  law,  to  wit: 

This  action  having  been  tried  by  the  court  without  a 
jury,  the  following  facts  are  found  and  decided. 

The  defendant,  James  Farthing,  is  of  the  age  of  53  years. 
He  came  to  the  city  of  Buffalo  in  the  year  1837,  without 
any  property,  has  resided  in  said  city  or  its  vicinity  ever 
since.  During  the  first  five  or  six  months  after  he  came  to 
said  city,  he  worked  out  by  the  month,  and  then  went  into 
the  business  of  a  drover  of  cattle,  buying  and  selling  them 
and  continued  in  that  business  down  to  November,  1867. 

During  all  that  time  the  cattle  business  was  his  chief 
business,  and  from  its  commencement  down  to  the  summer 
of  1867,  he  made  money  in  the  business.  The  defendant 
Christiana  Farthing  is  the  wife  of  the  defendant  James 
Farthing.  They  were  married  about  thirty-two  years  ago, 
and  after  he  had  engaged  in  the  cattle  business.  About 
twenty  years  ago  he  opened  a  butcher's  shop  in  said  city 
of  Buffalo,  and  carried  it  on  for  ten  or  twelve  years.  He 
gave  but  little  attention  to  the  shop,  but  devoted  most  of 
his  time  and  attention  to  the  cattle  business;  the  butcher 
shop  being  managed  by  his  wife  and  others  j  he  gave  up 
that  business  about  eight  years  ago. 

The  defendants  Elizabeth  J.  Weber  and  Adelia  J.  Lawson 
are  the  children  of  said  James  and  Christiana  Farthing,  and 
the  defendant  John  B.  Weber  is  the  husband  of  sold  Eliza- 
beth J. ;  the  said  Adelia  J.  is  the  wife  of  William  W.  Law- 
eon,  to  whom  she  was  married  in  March,  1865.  On  the 
30th  day  of  April,  A.D.  1866,  at  the  time  of  the  convey- 
ances from  the  said  James  Farthing  to  the  said  John  B. 
Weber,  and  from  the  said  John  B.  Weber  and  his  wife  to 
the  said  Christiana  Farthing,  set  forth  in  the  complaint,  of 
the  lands  in  said  complaint  described,  and  by  said  deeds 
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conveyed,  the  said  James  Farthing  did  not  owe  any  debts, 
and  was  worth  about  sixty  thousand  dollars,  which  he  had 
chiefly  made  in  the  said  cattle  business;  his  property  then 
consisted  of  the  said  lands  described  in  the  said  deeds;  said 
lands  were  free  of  incumbrances  and  were  worth  about 
twenty-five  thousand  dollars,  and  were  all  the  real  estate 
owned  by  said  James  Farthing.  He  also  had  thirty  thous- 
and dollars  in  money  and  other  personal  property  of  the 
value  of  three  thousand  or  four  thousand  dollars. 

The  said  deeds  of  conveyance  were  made  and  delivered 
for  the  purpose  of  making  an  advancement  or  provision  by 
said  James  Farthing  for  his  said  wife,  in  the  hope  and  ex- 
pectation of  continuing  his  said  business  successfully,  and 
were  made  in  good  faith  and  without  any  fraudulent  intent. 

The  said  John  B.  Weber  was  simply  the  medium  through 
whom  to  pass  the  title  of  said  lands  from  said  James  to  said 
Christiana. 

The  said  lands  consist  of  a  lot  in  the  city  of  Buffalo,  upon 
which  the  butchering  business  was  formerly  carried  on, 
and  a  farm  of  109  acres  near  said  city;  the  said  city  lot 
ever  since  said  conveyance  to  said  Christiana  has  been  oc- 
cupied by  her  tenants,  and  from  whom  she  has  received  the 
rent  of  it.  In  the  spring  of  1867  she  moved  upon  said 
farm  and  has  ever  since  resided  upon  it,  and  carried  on  the 
dairy  business  herself. 

The  said  James  Farthing  continued  the  said  cattle  busi- 
ness successfully  until  in  the  summer  of  1S67,  when  he 
began  to  meet  with  losses,  and  finally  failed  on  the  first 
day  of  November,  A.  D.  1867. 

The  plaintiff  recovered  a  judgment  in  this  court  against 
the  said  James  Farthing  and  one  John  Simmons,  on  the 
24th  day  of  July,  A.  D.  1868,  for  $31,931  21-100;  the 
debt  on  which  said  judgment  was  recovered  was  contracted 
on  the  29th  day  of  October,  A.  D.  1867,  and  on  the  same 
day  a  transcript  of  said  judgment  was  filed  and  judgment 
docketed  thereon  in  the  office  of  the  clerk  of  the  county  of 
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Erie,  and  an  execution  issued  thereon  to  the  sheriff  of  said 
county,  which  execution  was  returned  wholly  unsatisfied 
before  the  commencement  of  this  action,  and  said  judg- 
ment is  wholly  unpaid. 

The  property  conveyed  to  said  Christiana  Farthing,  as 
aforesaid,  was  a  suitable  and  proper  advancement  to  and 
provision  for  the  said  defendant,  Christiana  Farthing. 

On  or  about  the  twenty-fifth  day  of  March,  A.D^.  1868, 
the  said  defendants,  Christiana  Farthing,  Elizabeth  J. 
Weber,  and  Adelia  J.  Lawson,  purchased  of  one  Chandler 
J.  Wells,  the  premises  which  were  conveyed  to  them  by 
said  Wells,  by  the  deeds  for  that  purpose  mentioned  and 
described  in  the  said  complaint;  this  purchase  was  made 
by  them  for  their  own  benefit ;  they  paid  part  of  the  pur- 
chase money  in  cash,  of  their  own  funds,  and  secured  the 
payment  of  the  balance  by  their  mortgage  upon  said  farm  j 
the  money  paid  by  the  said  Christiana,  was  raised  by  her 
by  pledge  of  the  rents  of  the  said  butcher  shop  lot ;  the 
money  paid  by  the  said  Elizabeth  J.  Weber,  was  borrowed 
by  her,  and  the  money  paid  by  said  Adelia  J.  Lawson,  was 
given  to  her  by  her  husband. 

The  said  James  Farti»g  had,  and  has  no  interest  in  the 
purchase  of  said  farm,  or  in  the  money  paid  therefor  to  the 
said  Wells,  or  in  said  farm  itself,  and  that  the  said  deed 
from  said  Wells,  to  said  Christiana  Farthing,  was  not  made 
with  intent  to  hinder  delay  or  defraud  the  creditors  of 
the  said  James  Farthing.  That  said  James  Farthing  owns 
certain  personal  property  aside  from  the  real  property  here- 
in mentioned. 

And,  as  conclusions  of  law  upon  the  foregoing  facts,  it  is 
found  and  decided, 

That  the  said  conveyances  by  said  James  Farthing  to 
said  John  B.  Weber,  and  by  said  John  B.  Weber  and  wife 
to  said  Christiana  Farthing,  of  the  lands  and  premises  there- 
in described,  vested  the  fee  ot  said  lands  and  premises  in 
said  Christiana  Farthing,  and  that  thereby  the  said  lands 
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and  premises,  and  the  rents  issues,  and  proceeds  of  all 
thereof,  notwithstanding  her  marriage,  became,  were,  and 
are  her  sole  and  separate  property,  not  subject  to  the  in- 
terference or  control  of  her  husband,  or  liable  for  his  debts. 

That  the  said  defendants,  Christiana  Farthing,  Elizabeth 
J.  Weber,  and  Adelia  J.  Lawson,  by  virtue  of  the  convey- 
ance to^them,  by  the  said  Chandler  J.  Wells,  became,  were 
and  are  the  sole  owners  of  the  lands  and  premises  thereby 
conveyed,  not  subject  to  the  interference  or  control  of 
their  husbands,  nor  liable  for  the  debts  of  the  said  James 
Farthing. 

.  That  the  said  James  Farthing  has  no  right  title,  interest, 
or  estate  of,  in  or  to  any  of  said  lands  or  premises  which  is 
liabe  for  his  debts,  or  on  which  the  said  judgment  in  favor 
of  the  said  plaintiff  against  the  said  James  Farthing  and  John 
Simmons  is  a  lien. 

That  the  complaint  herein  should  be  dismissed  as  against 
the  said  defendants,  Christiana  Farthing,  John  B.  Weber, 
and  Elizabeth  J.  Weber,  his  wife,  and  Adelia  J.  Lawson, 
and  that  they  should  recover  of  said  plaintiff  their  costs  and 
disbursements  of  this  action. 

That  the  plaintiff  have  judgment  herein  against  the  said 
defendant,  James  Farthing,  for  the  appointment  of  a  re- 
ceiver of  the  property,  estate  and  eflects  of  the  said  James 
Farthing,  with  costs  to  be  paid  by  such  receiver  out  of  any 
property  or  assets  of  the  said  James  Farthing,  which  may 
come  into  the  possession  of  the  said  receiver. 

ELIJAH  FORD  and  JOHN  GANSON,  for  plaintiff. 
GEORGE  WADSWORTH  and  HIRAM  C.  DAY,  for  defend- 
ants. 

JOHN  GANSON,  counsel  for  plaintiff,  cites : 

Little  agt.  Willets,  37  How.,  481  ;  1  C.  E.  Green,  65 ; 
Hollister  Sank  agt.  Vail,  15  N.  Y.,  593 ;  Case  agt.  Phclps, 
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39  N.  Y.,  164 ;  3  Gray,  398  ;  5  Haddock,  248  ;  Wood 
agt.  Eobinson,  22  N.  Y.t  564,  and  Sank  of  Attica  agt. 
Niles,  decided  in  this  court  in  1860,  but  not  reported ;  also 
Laivs  0/1S4S,  chap.,  200,  and  Laws  of  1849,  chap.,  375. 

GEORGE  WADSWORTH,  counsel  for  defendants,  cites : 

Chap.  200,  Laws  of  1848 ;  chap.  375  Laivs  of  1849 ;  chap. 
90,  Laws  of  I860  ;  chap.  172,  Laws  of  1862 ;  Tyler  on  In- 
fancy and  Coverture,  $  470,  p.  656;  Eawson  agt.  Penn.  Cent. 
E.E.  Co.,  2  Abb.,  N.  S.,  220 ;  Mcllvdine  agt.  Kadel,  30 
How.,  193;  Eansom  agt.  Nichols,  22  N.  Y.,  110;  TFbZ/ 
agt.  Scroggs,  2  Keyes,  491 ;  Phillips  agt.  Wooster,  36  2V. 
y.,  412;  Vrooman  agt.  Griffiths,  1  Keyes,  53;  Kluendar 
agt.  Lynch,  4  Keyes,  361 ;  Locliwood  agt.  (yollin,  4  Eobt., 
129;  Wilbur  agt.  Fradenburgh,  52  Barb.,  474;  Knapp 
agt.  tfrotto,  27  JV.  F.,  277;  C?a#e  agt.  I)auchy,  34  2V.  J., 
293;  Thurber  agt.  Townsend,  22  N.  Y.,  517. 

HASTEN,  J. — The  principal*  questions  in  this  case  are,  1, 
Is  the  conveyance  of  the  lands  made  about  the  first  day  of 
May,  1866,  by  James  Farthing,  the  husband  (through  the 
medium  of  Weber,)  to  Christiana  Farthing,  the  wife  of  said 
James,  valid! 

2.  If  valid,  what  is  the  nature  or  quality  of  the  estate 
which  she  took  by  that  conveyance  ? 

1.  The  validity  of  the  conveyance  is  not  affected  by  the 
married  woman's  act.  Before  that  act,  a  married  woman 
could  take  property  by  descent,  devise,  bequest,  gift  and 
grant,  but  on  receiving  property,  if  personal,  it  immediately 
became  the  property  of  the  husband,  if  real  estate,  while 
the  fee  vested  in  the  wife,  the  husband  took  an  estate  in 
it,  and  was  entitled  to  the  possession  of  it  and  its  rents, 
issues  and  profits. 

The  object  of  the  married  woman's  act  is,  to  change  the 
quality  of  the  estate  which  a  married  woman  may  take  by 
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enabling  her  to  take  and  hold  personal  and  real  property 
as  her  sole  and  separate  property  free  from  the  interference 
or  control  of  her  husband,  or  liability  for  his  debts. 

It  is  not  necessary  to  determine  whether  the  married 
woman's  act  has  abrogated  the  technical  rule  of  the  com- 
mon law,  (resulting  from  the  artificial  theory,  that  husband 
and  wife  are  one  person,)  that  the  husband  cannot  convey 
directly  to  the  wife,  nor  the  wife  to  the  husband.  There 
seems  to  be  some  conflict  of  judicial  opinion  on  that  point. 
(Eawson  agt.  Penn.  R.R.  Co.,  2  Alb.  N.  S.,  220;  Little  agt. 
Wilktts,  37  How.,  481.) 

It  is  so  well  settled  that  it  may  be  said  to  be  elementary, 
that  a  transfer  of  lands  made  by  the  husband  to  the  wife 
through  the  medium  of  a  third  person,  in  the  manner  in 
which  the  transfer  under  consideration  was  made,  vests,  if 
fairly  and  honestly  made,  the  title  of  them  in  the  wife. 

The  validity  of  the  transfer  under  consideration  must, 
therefore,  be  tested  by  the  same  circumstances  of  good 
faith,  solvency  and  intent,  by  which  a  voluntary  convey- 
ance made  before  the  passage  of  the  married  woman's  act 
by  a  husband  for  the  declared  purpose  of  providing  for  his 
wife  out  of  his  estate,  would  have  been  tested. 

I  am  convinced  as  matter  of  fact,  that  the  transfer  of  the 
land  was  made  by  Farthing,  the  husband  in  good  faith, 
without  any  intent  to  defraud,  and  as  a  just  provision  for  his 
for  his  wife  out  of  his  estate. 

The  husband  was  fifty-three  years  of  agej  he  had  been 
married  twenty-eight  years;  his  two  children  (two  daughters) 
were  married ;  he  was  engaged  in  a  prosperous  business  which 
he  had  followed  for  twenty-eight  years,  and  in  which  he 
had  accumulated  about  all  the  property  he  possessed ;  he 
intended  to  continue  his  business,  and  was  confident  that 
the  success  of  the  past  would  attend  him  in  the  future;  he 
possessed  lands  of  the  value  of  $25,000,  had  $30,000  in 
money,  and  some  few  thousand  dollars  of  other  personal 
property,  and  was  entirely  out  of  debt,  and  he  gave  to  his 
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wife  that  portion  of  hirestate  (his  land)  which  was  the  least 
available  to  him  in  his  business,  but  most  likely  to  secure  a 
permanent  provision  for  her. 

It  was  said  that  the  business  in  which  the  husband  was 
engaged,  was  hazardous,  risky.  It  is  quite  apparent  that 
all  that  was  meant  by  these  expressions  is*,  that  the  market 
price  of  cattle  was  variable. 

I  hold  the  transfer  of  the  lands  valid. 

2.  This  brings  me  to  consider  the  quality  of  the  estate 
of  the  wife  in  the  lands  transferred  to  her,  and  thus  in- 
volves a  consideration  of  the  married  woman's  acts. 

In  the  case  of  Bank  of  Attica  agt.  Niles,  we  Jield  that 
under  the  act  of  1849,  the  husband  had,  at  law,  an  estate  in 
lands  conveyed  by  him,  through  a  medium  to  his  wife,  and 
the  right  to  the  possession  of  them  during  their  joint  lives. 
That  act  enabled  the  wife  to  hold  lands  to  her  sole  and 
separate  use  free  from  her  husband,  &c.,  which  came  to  her 
by  gift,  grant,  &c.,  from  any  person  "  other  than  her  hus- 
band," leaving  the  nature  and  quality  of  her  estate  in  those 
which  came  to  her  by  gift  from  her  husband,  to  be  deter- 
mined by  the  rules  of  law  or  equity,  in  force  at  the  time  of 
the  passage  of  that  act. 

The  supreme  court  in  general  term,  in  this  district  has 
made  the  same  ruling. 

The  provisions  of  the  act  of  1849,  enabling  a  married 
woman  to  hold  property  to  her  sole  and  separate  use,  which 
came  to  her  from  others,  were  general,  and  excepted  only 
that  which  came  to  her  from  her  husband.  I  think,  that 
the'  act  of  1860,  removed  that  exception,  and  enables  a 
married  woman  to  hold  lands  to  her  sole  and  separate  use* 
free  from  the  control  of  her  husband,  or  liability  for  his 
debts,  which  since  the  passage  of  that  act  have,  or  may 
fairly  and  honestly  come  to  her  from  her  husband,  in  the 
manner  and  form  sanctioned  by  law. 

The  legislation  of  this  state  concerning  the  rights  and 
liabilities  of  husband  and  wife,  has  been  progressive.  Hus- 
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SUPREME  COURT. 

THE  PEOPLE,  ex  rel.  RILEY  SPENCER. agt.  JAMES  FULLER, 
County  Judge. 

A  common  law  certiorari  is  a  special  proceeding,  within  both  the  letter  and  spirit  of 
the  Code;  and  this  court  has  the  power  to  award  costs  in  such  cases,  in  their  dis- 
cretion. ( The  several  reported  cases  upon  these  questions  in  this  court  and  in  the  court 
of  appeals,  reviewed.) 

Fourth  department,  General  Term,  September,  1870. 

Present,  MULLIN,  P.  J.,  and  JOHNSON  and  TALCOTT, 
Justices. 

MOTION  for  reargument  of  an  appeal  from  an  order  of 
special  term,  refusing  to  set  aside  judgment  for  costs  in  a 
proceeding  by  common  law  certiorari,  or  to  modify  the 
judgment  in  respect  to  the  costs. 

The  certiorari  was  brought  to  review  the  proceedings  of 
the  county  judge  of  Monroe  county,  in  a  matter  upon 
habeas  corpus.  Upon  the  hearing,  the  order  of  the  county 
judge  was  affirmed,  and  judgment  for  costs  ordered  against 
the  relator.  Motion  was  then  made  on  behalf  of  the  relator 
at  special  term,  to  set  aside  the  judgment  for  costs,  or  to 
modify  the  same,  on  the  ground  that  no  costs  were  allowa- 
ble or  could  be  awarded  on  common  law  certiorari.  This 
motion  was  denied,  and  the  relator  appealed  to  the  general 
term  in  the  fourth  department,  where  the  order  of  the 
special  term  was  affirmed.  Motion  is  now  made  for  a  re- 
hearing of  the  appeal  on  the  ground  that  the  question  of 
costs  has  been  decided  by  the  court  of  appeals,  in  a  case 
incorrectly  reported  in  (39  N.  T.,  506.)  by  which  the 
general  term,  was  misled. 
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J.  VAN  VOORHIS,  for  motion. 
A.  J.  \VILKIN,  opposed. 

"By  the  court,  JOHNSON,  J. — A  certified  copy  of  the  order 
for  judgment  in  the  case  of  The  People,  agt.  Board  of  Police, 
(39  N.  T.,  506  ;)  also  a  letter  from  the  judge  who  delivered 
the  opinion  in  that  case,  and  a  letter  from  the  reporter  of  the 
court  are  produced  on  this  motion,  showing  that  the  judg- 
ment of  the  court  below  in  that  case,  instead  of  being 
affirmed  as  appears  from  the  report  thereof,  was  reversed 
as  to  costs,  which  the  court  below  had  given,  and  affirmed 
only  as  to  the  residue,  in  accordance  with  the  opinion  of 
the  judge  by  whom  the  principal  opinion  was  delivered. 
We  are  also  referred  to  the  decision  of  the  same  court,  in 
The  People  agt.  O'Brien,  (6  Abb.  N.  S.,  63,)  in  which  the 
opinion  of  the  court  is  delivered  by  the  same  judge,  who 
delivered  the  opinion  in  The  People  agt.  The  Board  of  Police, 
(supra.)  These  two  decisions  of  the  court  of  last  resort, 
being  in  direct  conflict  with  other  decisions  of  the  same 
court,  on  the  same  question,  and  also,  with  the  overwhelm- 
ing weight  of  authority  in  this  court,  it  seems  fitting  and 
proper,  to  re-examine  the  question  for  our  own  guidance, 
and  if  possible  ascertain  what  the  true  rule  is.  Of  course, 
it  is  not  proposed  to  dissent  from,  or  to  disregard  the  rule 
established  by  the  court  of  appeals ;  but  to  ascertain  what 
rule  on  this  subject,  if  any,  is  established  in  that  court,  and 
what  is  the  law. 

As  the  question  on  the  subject  of  costs  on  common  iaw 
certieraris*  now  stands,  it  is,  perhaps,  necessary  to  ascertain 
what  is  the  nature  and  character  of  such  a  proceeding. 
A  proceeding  by  a  common  law  certiorari  has  never  been 
regarded  as  an  action.  It  is  a  remedy,  other  than  by  action. 
By  the  Code,  section  1,  all  remedies  in  courts  of  justice,  are 
divided  into  two  classes,  1,  actions,  2,  special  proceedings. 
By  section  2,  actions  are  defined,  and  by  section  3,  it  is  de- 
clared, that  "  every  other  remedy  is  a  special  proceeding." 
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a  common  law  certiorari,  therefore,  being  a  remedy  in  a 
court  of  justice,  and  not  an  action,  is  i>ecessarily  a  special 
proceeding,  within  the  very  terms  and  intention  of  the  Code, 
and  it  is  held  to  be  such  by  the  most  decided  weight  of 
authority.  In  this  court,  it  has  been  held  to  be  a  special 
proceeding  within  section  3  of  the  Code,  in  Haviland  agt. 
White,  (7  How.,  154  ;)  People  agt.  Flalce,  (14  Id.,  527  ;) 
People  agt.  Commissioners  of  Highways  of  Schodack,  (27  Id., 
158;)  People  agt.  Board  of  Police,  (17  Abb.,  324,  note,)  and 
People  agt.  Eobinson,  decided  at  general  term,  in  third  dis- 
trict not  reported  but  referred  to  in  27  How.  (supra.) 

In  the  court  of  appeals,  the  same  has  been  held  distinctly 
in  The  People  agt.  Stilwell.  (19  N.  Y.,  532,)  and^in  The 
People  agt.  Van  Alstyne,  (3  Keyes,  35,)  see  also,  the  cases 
of,  Canal  and  Walker  Streets,  (12  N.  Y.,  406;)  New  York 
Central  E.E.  Co.  agt.  Marvin,  (11  Id.,  276,)  and  King  agt. 
The  Mayor,  &c.  of  New  Yoyk,  (36  Id.,  182,)  in  which  it  is 
held  that  proceedings  under  the  statute  for  opening  streets 
and  assessing  damages,  are  special  proceedings,  arid  appeals 
therefrom  authorized  by  the  act  of  1854,  chap.  270.  On 
the  other  side  of  this  question,  in  this  court,  is  the  case  of 
The  People  agt.  Heath,  (20  How.,  304,)  in  which  it  was 
held  by  a  divided  court  of  general  term,  that  a  common  law 
certiorari,  to  review  proceedings  of  inferior  tribunals,  was 
not,  special  proceeding  within  the  meaning  of  the  Code,  and 
in  the  court  of  appeals  judge  WOODRUFF  expresses  the  same 
opinion  in  The  People  agt.  Board  of  Police,  (supra.)  The 
People  agt.  Heath,  is,  I  believe,  tlajs  only  decision  in  this 
court  at  general  term,  in  which  it  has  been  held  that  such 
a  proceeding  was  not  a  special  proceeding,  within  the  defi- 
nition of  the  Code.  And  this  was  by  a  divided  court,  and 
stands  opposed  to  a  large  array  of  general  term  decisions 
the  other  way — and  in  the  court  of  appeals,  the  opinion  of 
Judge  WOODRUFF,  stands  in  opposition  to  several  decisions 
in  the  same  court. 

On  the  question  as  to  whether  costs  may  be  given  in  a  case 
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like  this,  it  is  decided  in  each  of  the  cases  above  cited  in 
this  court,  that  costs  may  be  given  except  that  of  The  People 
agt.  Heath,  which  is  the  other  way.  In  the  court  of  ap- 
peals, costs  of  appeal  were  awarded  in  People  agt.  Wheeler, 
(21  N.  Y.,  86;)  and  in  The  People  agt.  Van  Alstyne 
(3  Keyes,  35)  it  was  expressly  held  that  costs  might  be 
awarded  to  the  prevailing  party  in  such  cases.  PORTER,  J., 
in  delivering  the  opinion  of  the  court  in  that  case  says : 
"  There  was  formerly  some  diversity  of  opinion  as  to  the 
athority  of  courts  to  award  costs  on  a  common  law  cer- 
tiorari.  We  have  held  that  these  cases  belong  to  the  class 
of  cases  embraced  in  the  third  section  of  the  Code,  and  that 
such  C9sts  may  be  awarded  by  the  appellate  tribunal," 
and  he  cites  in  support  of  his  opinion  §§  3  and  318  of 
the  Code.  (21  jV.  Y.,  86 ;  19  Id.,  532  ;  27  How.,  158,  and 
Sess.  Laws  of  1854,  chap.  270,  §  3.)  By  the  third  section 
of  this  act  of  1854,  courts  are  expressly  authorized  to  give 
costs  in  their  discretion  "in  special  proceedings."  This  is 
a  general  provision  in  its  terms,  and  is  in  no  respect  limited 
by  the  preceding  sections  of  the  act,  and  was  manifestly 
so  regarded  by  the  court  of  appeals  in  the  case  in  which  it 
is  thus  cited. 

On  the  other  side,  in  that  court,  are  the  cases  before  re- 
ferred to  in  39  N.  Y.j  and  6  Abb.  N.  S.,  in  which  it  was 
held  in  the  former  case,  as  it  is  now  made  to  appear,  and  ifi 
the  latter  plainly  by  the  report  of  the  case,  that  costs  are 
not  allowable  in  such  cases.  These  cases  are  both  later 
than  that  in  3  Keyes,  but  it  does  not  appear  that  the  court 
intended  to-overrule  the  decision  in  that  case,  Judge  WOOD- 
RUFF delivered  the  opinion  of  the  court  in  both  of  the  latter 
cases,  and  in  the  last,  that  of  People  agt.  O'Brien,  he  says: 
Speaking  of  the  decision  in  The  People  agt.  The  Board  of 
Police,  "  the  question  of  costs  was  not  argued  nor  was 
our  attention  in  any  manner  called  to  the  subject,  or  to 
any  law  warranting  the  allowance  of  costs  on  certiorates 
sued  out  by  the  people;  I  have  not  found  any  authority  for 
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such  allowance."  He  furtner  says,  l(  unless  my  brethren 
are  better  informed  on  that  subject  and  deem  the  allowance 
proper,  the  judgment  should  be  affirmed  except  as  to  the 
award  of  costs."  It  thus  appears  expressly,  that  the  court 
of  appeals  in  these  two  later  decisions  did  not  intend  to  over- 
rule any  prior  decision  of  that  court^  on  the  same  question, 
or  to  establish  a  new  and  different  rule  from  that  already 
settled.  They  were  made  inadvertently,  and  in  entire  ob- 
liviousness  of  the  existence  of  the  former  decisions  of  the 
court  on  the  subject,  and  of  the  statute.  They  could  not  re- 
peal or  abrogate  the  statute,  if  they  had  been  so  intended. 
That  must  still  stand  for  the  guidance  of  this  court. 

In  this  condition  of  the  decisions  of  the  court  of  last  re- 
sort, on  this  question,  we  are  of  the  opinion,  that  the  former 
rule  of  that  court  on  the  subject,  has  not  been  reversed  or 
deprived  of  its  authority.  But,  even  if  it  must  be  held  to 
have  been  weakened,  and  rendered  in  a  degree  uncertain, 
we  think,  we  are  at  liberty  to  examine  the  question,  and 
determine  for  ourselves  what  the  law  now  is  upon  the  sub- 
ject. We  are  clearly  of  the  opinion,  that  the  decision  of 
the  court  of  appeals  on  a  re-examination  of  the  question  in 
view  of  all  the  decisions,  and  of  the  statute,  cannot  bo 
doubtful.  We  are,  therefore,  constrained  to  hold  that  a 
common  law  certiorari  is  a  special  proceeding,  within  both 
the  letter  and  spirit  of  the  Code,  and  that  -this  court  has 
the  power  to  award  costs  in  such  cases,  in  their  discretion. 
The  motion  for  a  reargument  of  the  question  is,  therefore, 
denied. 
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SUPREME   COURT. 

HENRY  J.  HUMISTON,  respondent,  agt.  WILLIAM  BALLARD, 

appellant. 

Where  on  appeal  from  a  justice's  judgment  a  new  trial  is  had  in  the  county  court,  and 
the  county  court  erroneously  orders  the  defendant's  exceptions  taken  on  the  trial, 
to  be  heard  in  the  first  instance  at  the  general  term  of  the  supreme  court,  the  plain- 
tiff, cannot  recover  his  costs  on  dismissal  of  the  cause  at  the  general  term  of  the 
supreme  court,  although  he  be  entitled  to  costs  on  the  final  result  of  the  action. 
(Reversing  S.  C.,  at  special  term  on  this  point,  39  Bow.,  93.) 

The  Code  (§371)  allowing  costs  to  the  appellant  on  appeal  from  a  justice's  judgment, 
"provided  however  that  the  appellant  shall  not  recover  costs  unless  the  judgment 
appealed  from  be  reversed  on  such  appeal,  or  be  made  more  favorable  to  him,  vo 
the  amount  of  at  least  $10,  "  does  not  authorize  the  allowance  of  interest  on  the 
former  judgment,  in  estimating  the  difference  between  that  and  the  latter  judg- 
ment in  settling  the  amount,  as  more  favorable  to  the  appellant.  (Affirming  S. 
C.,  at  special  term,  on  thispoint,  39  How.,  93.) 

Argued  at  Binghamton  General  Term,  May,  1870,  and 
decided  at  the  Clinton  General  Term  at  Plattsburgh,  July 
Term,  1870. 

Before,  MILLER,  Presiding  Justice  ;  POTTTER  and  PARKER 
Justices. 

THIS  is  an  appeal  from  an  order  at  special  term  in  the 
sixth  judicial  district,  affirming  the  taxation  of  costs  by  the 
clerk  of  Cortland  County.  Tiie  action  originated  in  a  jus- 
tice's court  and  was  upon  contract.  The  plaintiff  recovered 
in  the  justice's  court  $80,  besides  costs.  An  appeal  was  ta- 
ken to  the  county  court,  and  a  trial  resulted  in  a  verdict  for 
the  plaintiff  for  $90.  From  this  an  appeal  was  about  to  be 
taken  to  the  supreme  court,  and  a  case  with  exceptions  was 
made  for  that  purpose.  The  county  court  of  Cortland  there- 
upon made  an  order,  that  the  exceptions  be  heard  in  the 
first  instance,  at  a  general  term  of  the  supreme  court.  It 
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was  placed  upon  the  calendar  of  the  general  term  of  the 
supreme  court,  and  submitted  upon  points  and  briefs.  The 
general  term  held,  that  the  case  could  not  be  heard  in  that 
court,  upon  such  an  order  of  the  county  court.  And  re- 
fused to  entertain  the  case.  The  plaintiff  then  perfected 
judgment  in  the  county  court.  The  defendant  then  ap- 
pealed to  the  supreme  court,  upon  said  case  and  exceptions, 
and  obtained  a  reversal  of  the  judgment  and  a  new  trial. 
The  then  county  judge,  being  disqualified  by  reason  of 
haying  been  counsel,  certified  the  cause  into  the  supreme 
court,  and  the  action  was  again  tried  at  a  circuit,  and  a 
verdict  for  the  plaintiff  for  $75.  On  this  verdict,  plaintiff 
noticed  his  costs  for  adjustment  before  the  clerk.  The 
defendant  appealed  from  this  adjustnment,-  and  claimed 
that  a  $75  verdict  at  that  time,  was  more  than  $10  more 
favorable  to  the  defendant  than  the  $86  verdict  with  in- 
terest thereon,  had  in  the  justice's  court,  and  claimed  costs 
in  favor  of  the  defendant.  In  the  plaintiff's  bill  as  taxed 
by  the  clerk,  was  $70,  the  costs  in  the  supreme  court  at 
general  term,  when  the  case  was  sent  there  by  the  order 
of  county  court,  which  was  specially  objected  to  by  the 
defendant,  on  the  ground  that  it  was  dismissed  by  the 
supreme  court  for  being  irregularly  there,  not  ,on  appeal, 
arid  that  the  supreme  court  had  made  no  order  for  costs. 
The  appeal  from  such  taxation  was  heard  at  special  term 
of  the  supreme  court,  and  the  taxation  or  adjustment  of 
the  clerk,  affirmed,  and  the  case  is  now  before  us  upon  an 
appeal  from  this  order  of  special  term.  Some  other  ques- 
tions arose  in  the  case  which. will  sufficiently  appear  in  the 
opinion. 

H.  BALLARD,  for  plaintiff. 
A.  P.  SMITH,  for  defendant. 

By  the  court,  POTTER,  J. — We  must  accept  as  the  law  of 
this  case,  that  the  general  term  correctly  dismissed  the  case 
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as  being  there  without  authority,  or  in  other  words,  that 
court  had  no  jurisdiction  to  give  a  judgment  between  the 
parties,  and  they  gave  none.  The  only  judicial  act,  that 
court  could  perform  in  the  case  was  to  dismiss  it.  Costs 
now  in  all  cases  are  the  creation  of  the  statute,  and  they 
are  given  or  withheld  as  the  statute  directs.  Of  course,  if 
the  court  has  no  jurisdiction  to  render  a  judgment,  and 
having  omitted  to  award  costs,  even  the  costs  of  a  motion, 
it  follows  if  any  costs  of  that  proceeding  are  recoverable, 
it  must  be  by  reason  of  some  positive  regulation  of  ,the 
statute.  (King  agt.  Poole,  36  Barb.,  247.)  But  it  must 
be  conceded  that  the  rule  applies  only  to  that  class  of  cases, 
where  the  want  of  jurisdiction  appears  upon  the  face  of 
the  proceedings,  as  it  did- in  this  case.  There  is  a  class  of 
cases,  however,  in  which  the  proceedings  are  in  the  form 
prescribed  by  law;  where  the  court  below  had  no  jurisdic- 
tion of  the  subject  matter,  and  where  the  statute  provided 
the  form  of  appeal  to  this  court,  and  even  to  the  court  of 
appeals  to  have  it  declaied  that  the  court  below  had  no 
jurisdiction  in  which  the  courts  do  possess  the  power  to 
award  judgment  and  costs.  Such  was  the  case  of  Kundolf 
agt.  Thalheimer,  (2  Kern.,  593,)  where  the  county  court 
assumed  civil  jurisdiction  under  the  constitution  of  1846, 
and  kindred  cases.  The  Code,  section  344,  expressly  pro- 
vides for  such  cases;  they  created  apparent  liens  upon 
property  of  defendants,  sufficient  to  protect  ministerial 
officers  in  enforcing  the  same  by  execution.  The  distinc- 
tion between  the  cases  is  apparent.  In  the  case  we  are 
reviewing,  it  was  not  in  this  court  by  any  proceeding  known 
to  the  law.  It  is  very  clear  to  me  that  this  court  then 
possessed  no  power  to  award  costs  in  an  action,  all  that 
time  depending  in  the  county  £ourt,  and  it  is  not  before 
us  to  decide  whether  they  might  have  granted  the  costs  of 
a  motion  to  dismiss  the  case.  They  made  no  order  as  to 
costs.  It  is  just  as  clear  to  me  that  neither  the  county 
clerk  of  Cortland,  nor  the  county  court  of  that  county  had 
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the  power  to  order  costs  accruing  in  the  supreme  court,  to 
be  added  to  a  judgment  in  the  county  court  of  Cortland 
In  the  certifying   an  action    in    the  county   court   to  the 
supreme  court  for  the  reason,  that  the  county  judge  is  in- 
capable of  trying  it,  as  in  this  case,  though,  for  the  purpose 
of  trial,  the  jurisdiction  is  vested  in  the  supreme  court, 
yet,  for  this  purpose,  the  judge  at  the  circuit  is  but  the 
substitue  for  the  county  judge,  and  the  proceedings  therein 
are  to  be  the  same  as  might  have   been  had  in  the  county 
court,  if  such  cause  or  matter  had  remained  therein.     But 
it  is  not  in  regard   to  the  costs  of   the  circuit,    that  any 
question  arises.     This  point  of  the  case  is  simply  stated 
thus:     The  county  court  without  legal  authority,  ordered 
the  case  while  depending  in  it,  and  never  having  legally 
been  removed  from  it,  to  be  heard  at  general  term  of  the 
supreme  court.     When  it  came  there,  the  general  term  said 
it  was  improperly  there,  and  refused  to  hear  it,  and  entered 
no  judgment  upon  it  for  costs  or  otherwise,  but  entered  a 
mere  order  dismissing  it  from  that  court.     Then,  the  ques- 
tion is,  can  costs  be  taxed  against  the  defendant  the  same 
as  if  the  action   had  been  legally  pending  in  that  court? 
By  what  statute  then,  are  these  costs  allowed  ?     The  plain- 
tiff  has   charged   at    the   rate    provided   in    subdivion    5 
of    section    307     of    the    Code.      But    this    subdivision 
allows    costs   only   in    cases    of    appeal.      This   was   not 
an  appeal,  and  that  section   does  not  apply  to  the   case, 
and   no    provision    in   the    Code,   in    regard   to    costs,    is 
found  applicable  to  this  case ;   and  this  difficulty  is   in- 
creased by  the  fact  that  the  general  term  of  the  supreme 
court,  neither  reversed  or  affirmed  the  case,  or  themselves 
made  an  order  for  costs.     Indeed,  an  order  from  that  court 
allowing  costs  not  provided  for  in  the  Code,  would  have 
been  without  authority.     The  special  term  whose  order 
we  are  reviewing,  does  not   place  his  decision  upon  any 
provision  of  statute,  or  upon  any  precedent  or  adjudication  ; 
but,  upon  a  kind  of  quantum  meruit,  for  services  actually 
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performed,  upon  the  ground  that  the  illegal  order  of  the 
county  court  was  made  at  the  suggestion  or  request  of  the 
defendant's  counsel ;  and  he  concludes  that  the  court  not 
having  power  to  make  such  an  order,  "does  not  deprive  the 
oposite  party  of  his  costs  incurred  in  the  proceedings  under  said 
order,"  with  all  due  defference,  I  cannot  concur  in  this 
holding.  The  fee  bill  provided  by  the  Code,  is  confined  to 
proceedings  conducted  according  to  its  provisions  and  for 
no  other.  The  rule  of  the  special  term  makes  a  new  fee-bill 
not  known  to  the  Code,  and  not  known  to  legal  and  legiti- 
mate proceedings  in  an  action  under  it — a  rule  that  might 
be  very  convenient  for  bunglers  in  practice,  to  secure  com- 
pensation for  services  in  all  cases  of  mistake,  or  even  of 
designed  wrong.  Suppose  the  county  court  of  Cortland 
county,  had  sent  the  case  directly  to  the  court  of  appeals 
instead  of  the  supreme  court.  It.  had  equal  power  to  do 
so.  The  compensation  in  the  court  of  appeals  is  still  better 
for  the  prevailing  party.  The  order  ol  ihe  special  term, 
would  have  been  equally  legal  and  sound  to  have  allowed 
the  costs  of  the  court  of  appeals  in  the  supposed  case. 
Equally,  so  had  the  county  court  ordered  the  case  to  an 
arbitration.  The  prevailing  party  might  have  performed 
an  equal  amount  of  labor  j  but  can  the  clerk,  or  the  court 
allow  costs  for  such  illegitimate  services  ?  The  legal  pre- 
eumption  is,  that  every  man  knows  the  law  ;  this  pre- 
sumption ought  not  to  be  destroyed  when  applied  to  lawyers. 
The  plaintiff  had  a  plain  method  provided  by  law  to  get  rid 
of  this  illegal  order  by  proceedings  known  to  the  practice  j 
and  for  which  the  Code  allows  compensation.  He  could 
have  applied  to  have  this  illegal  order  vacated,  and  if  denied, 
the  Code  furnished  a  remedy  by  appeal  to  this  court. 
These  would  be  legitimate  services  for  which  the  fee  bill 
of  the  court  would  allow  compensation.  This  was  the  true 
remedy.  In  this  regard,  the  rule  adopted  by  the  clerk,  and 
special  term,  was  error. 

The  defendant  has  raised   another  point  in  the  appeal, 
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that  the  judgment  in  the  county  court  of  $75,  is  more 
favorable  to  him   by  an  amount  exceeding  $10,  than  the 
verdict  of    $80  in  the   justice's  court;  that  is  the  action 
being   one  upon  contract,   casting  interest  upon  the    $80 
judgment,  there  is  more  than  $10  in  favor  of  the  last  judg- 
ment.    I  do  not  think  the  legislature  in  the  enactment  of 
the  371st  section  of  the  Code,  in  referring  to  the  judgment 
to  be  appealed  from,  intended  to  refer  to  it  as  a  judgment 
to  be  afterwards  increased  by  interest;;    but  the  judgment 
as  it  was  at  the  time  the  party  appealed  from  it.     As  it  wap 
then  a  judgment  of  $80,  a  subsequent  judgment  of  $75  was 
not  $10  more  favorable.     Although,  for  some  purposes,  in- 
terest is  the  incident,  and  becomes  a  part  of  the  judgment, 
for  otfher   purposes  it  does    not.     By    a   provision   of  the 
Kevised  Statute,  vol.  2,  p.  364,  §  9,  interest  on  judgments 
like  costs,  are  directed  to   be  indorsed  on  the  execution 
from  the  date  of  recovery  the  same.     I  think,  the  judg- 
ment independent  of   interest,  is  intended    as  the  test  of 
difference  between  judgments.     Brit  the  rule  stare  decisis  is 
invoked  as  controlling  in  the  sixth  judicial  district,  where 
the  case  originated.     I  feel  bound  by  that,  until  reviewed 
by  a  higher  court.     This  being  so,  I  do  not  feel  bound  to 
discuss  the  point,  whether  or   not,  the  notice  of  appeal 
brings  the  defendant  within  the    provisions  of  the  371st 
section  of  the  Code;  as  anfended  in  1866.     The  result  is, 
that  the  order  of  the  special  term,  should  be  modified  by 
striking  out  of  the  plaintiff's  bill  of  costs,  $70,  charged  for  the 
costs  of  the  argument  in  general  term  of  the  supreme  court, 
when   the  case   was  irregularly  there,   with  $10  costs  of 
this  motion,  and  $10  costs  at  special  term,  to  defendant  on 
this  appeal. 
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Prudden  agt.  City  of  Lockport. 


SUPKEME    COURT. 
LEWIS  PRUDDEN  agt.  THE  CITY  OF  LOCKPORT. 

Defendant  served  papers  on  plaintiff  for  a  motion  founded  on  an  irregularity  of  the 
complaint.  Plaintiff  on  the  same  day  amended  his  complaint,  and  served  copy, 
which  defendant  refused  to  receive,  unless  costs  of  motion  were  paid,  which 
plaintiff  declined  to  pay : 

Held,  on  motion,  that  the  giving  of  notice  of  motion  was  a  proceeding  already  had, 
under  $  172,  of  the  Code,  and  that  the  amendment  of  the  complaint  did  not 
supersede  the  motion. 

(This  sustains  Williams  agt.  Wilkinson,  5  How.,  357,  and  If  all  agt.  Huntley,\  Code 
Sep.  N.  S.,  21.) 

Erie  Special  Term,  August  30,  1870. 

MOTION  to  compel  plaintiff  to  elect  on  which  of  several 
causes  of  action  stated  in  the  complaint  he  would  proceed, 
and  to  strike  out  the  residue. 

The  affidavits  read  on  the  motion  showed  that  the  sum- 
mons and  complaint  were  served  July  20,  1870  ;  that  on 
the  27th  following,  papers  for  this  motion  were  served  on 
plantiff 's  attorney ;  that  subsequently,  on  the  same  day, 
plaintiff  served  an  amended  complaint,  containing  but  one 
cause  of  action  stated ;  that  the  amended  complaint  was 
immediately  returned  by  defendant's  attorney,  with  the 
indorsement  that  defendant  declined  to  receive  it  unless 
costs  of  said  motion  were  paid,  and  that  plaintiff  then 
declined  to  pay  said  costs. 

JAMES  F.  FITTS,  for  motion, 

Cited,  Williams  agt.  Wilkinson,  5  How.,  357;  1  Code 
Rep.  N.  S.,  20,  and  Hall  agt.  Huntky,  1  Code  Jtep.  N.  S., 
21. 
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band  and  wife  are  no  longer  in  this  state  one  person  in  the 
law,  in  respect  to  the  rights  of  property,  the  wages  of  labor 
and  responsibility  for  each  others  acts,  but  two  separate 
and  distinct  persons. 

The  plain  intention  of  the  act  of  1860,  was  to  enlarge 
the  capacity  of  married  women,  and  to  enable  them  to  hold 
to  their  sole  and  separate  use,  &c.,  property  acquired  in  a 
manner  which  would,  under  the  law  as  it  then  was,  be  sub- 
ject to  the  control  of  the  husband,  and  liable  for  his  debts. 
The  first  section  of  the  act  of  I860,  divides  the  property  of 
a  married  woman  into  four  classes,  which  it  declares  shall 
"  notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property,  &c." 

1.  "The   property  both  real  and    personal,  which  any 
married  woman  now  owns  is  her  sole  and  separate  prop- 
erty."    This   protects  the  wife  in  the  enjoyment  of  that 
which  was  her  sole  and  separate  property  at  the  time  of 
the  passage  of  the  act. 

2.  "That  which  comes  to  her  by  descent,  devise,  bequest, 
gift  or  grant."     That  is,  that  which  shall  thereafter  come  to 
her  by  descent,  &c. 

There  is  no  limitation  as  to  the  persons  from  whom  it 
must  come.  From  the  progressive  character  of  the  act, 
the  construction  of  the  section,  and  the  clear  and  explicit 
language  used,  I  am  of  the  opinion,  that  the  intention  was 
to  embrace  the  husband. 

3.  "That    which  she    acquires  by  her  trade,  business, 
labor  or  services,  carried  on  or  performed  on  her  sole  or 
separate  account  ;"  under  the   previous  statutes,  property 
thus  acquired  could  not  be  the  sole  and  separate  property 
of  the  wife.     The  provision  shows  the  spirit  of  the  act. 

4.  "  That  which  a  woman  married  in  this  state,  owns  at 
the  time  of  her  marriage." 

I  hold  that  the  transfer  of  the  lands  by  the  defendant. 
Farthing,  to  his  wife,  through  the  medium  of  Weber,  vested 
them  in  her  as  her  sole  and  separate  property,  free  from  the 
VOL.  XL.  3 
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control  of  the  husband,  or  liability  for  "his  subsequently 
contracted  debts. 

The  evidence  fails  to  show  that  the  defendant,  James 
Farthing,  has  or  had  any  interest  in  the  farm  purchased  of 
Wells. 

There  must  be  judgment  for  all  the  defendants,  with 
costs,  except  the  defendant,  James  Farthing;  as  to  the 
defendant,  James  Farthing  the  plaintiff,  must  have  judgment 
appointing  a  receiver,  &cv  with  costs  to  be  paid  out  of  any 
property  which  may  come  to  the  hands  of  the  receiver. 
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Prndden  agt.  City  of  Lockport. 

D.  MILLAR,  opposed, 

• 

Cited,  Burrall  agt.  Moore,  5  Duer.,  654;  Toll  agt.  Crom- 
well, 12  Hoiv.,  79;  Plumb  agt.  Whipples,  7  How.,  411; 
.Ross  agt.  Dinsmore,  12  Abb.,  5  ;  Spencer  agt.  TooJcer,  Id., 
353  ;  Griffin  agt.  Cohen,  8  JSow;.,  452  ;  Eogers  agt.  EatTibun, 
Id.,  466;  Thompson  agt.  TF^/ord,  11  Id.,  273  ;  IVo#  <£ 
.Bosfow  12.72.  Co.  agt.  TtofoYs,  Id,  168;  4  &m#:,  699; 
Watson  agt.  Rushmore,  15  ^.oo.,  51;  McQueen  agt. 
Babcock,  13  ^&6.,  268. 


BARKER,  J.  —  I  am  of  the  opinion,  upon  a  reading  of  all 
the  authorities  cited,  that  the  giving  of  the  notice  of  this 
motion  was  a  "  proceeding  already  had,"  (Code,  §  172,)  and 
the  amendment  of  the  complaint  did  not  supersede  the 
motion. 

Motion  granted,  with  $10  costs.  Permission  is  given  to 
the  plaintiff  to  amend  his  complaint  within  ten  days  from 
the  service  of  this  order,  as  he  shall  be  advised. 
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SUPREME  COURT. 

EDWARD   B.  BRONSON  agt.  THE   CHICAGO,  ROCK   ISLAN.D 
AND  PACIFIC  RAILROAD  COMPANY. 


la  an  action  on  a  bond  payable  to  bearer,  in  the  possession  of  the  plaintiff,  en 
answer  denying  any  knowledge  or  information,  sufficient  to  form  a  belief  that  the 
plaintiff  is  or  is  not  the  owner  and  holder  thereof,  is  frivolous. 

Allegations  that  the  defendant  was  at  the  maturity  of  such  bond,  ignorant  who  was 
the  owner  thereof,  but  was  ready  and  willing  to  pay  the  same  at  the  place  of 
payment  named  therein,  set  up  no  defense,  without  a  tender,  and  bringing  the 
money  into  court. 


New  York  Special  Term,  September,  1870. 

MOTION  for  judgment  on  the  answer  as  frivolous. 

The  complaint  alleged  that  the  defendant,  as  the  successor 
of  the  Chicago  and  Rock  Island  Railroad  Company  assumed 
the  payment  of  a  bond  issued  by  the  latter,  dated  January 
10th,  1852,  and  payable  July  10th,  1870,  that  the  plaintiff 
was  the  owner  and  holder  thereof,  and  had  demanded  pay- 
ment in  gold  which  the  defendant  refused. 

The  answer  denied — 1st.  Delivery  to  the  plaintiff — 2d. 
Any  knoTjiege  or  information  sufficient  to  form  a  belief  that 
the  plaintiff  was  or  was  not  the  owner,  and  holder  thereof — 
3d.  Presentment  and  demand  of  payment — 4th.  That  there 
was  due  on  said  bond  to  the  plaintiff  one  thousand  dollars 
in  gold.  It  also  alleged  that  the  defendant  was,  when  the 
bond  became  due,  ignorant  who  held  it,  but  was  ready  and 
willing,  when  and  where  it  was  due  and  payable,  to  pay 
it  in  United  States  notes,  and  that  the  plaintiff  accepted 
payment  in  United  States  notes  of  the  interest  coupon  due 
at  the  same  time  with  the  bond,  and  thereby  consented  to 
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the  election  of  the  defendant  to  pay  both  bond  and  coupon 
in  such  notes. 

SAMUEL  HUNTINGTON,  for  the  motion. 

Cited,  Smith  agt.  Mead,  14  Abb.,  262  ;  Flammer  agt. 
Kline,  9  How.,  215;  Seeley  agt,  Engdl,  17  Barb.,  530; 
James  agt.  Chalmers,  2  Seld.,  209  ;  Hepburn  agt.  Griswold, 
8  How.  U.  S.,  G03;  Drake  agt.  Cockroft*  4  E.  D.,  Smith  34; 
Wolcott  agt.  F<w  Sanvord,  17  John.,  248;  Livingston  agt. 
Harrison,  2  J&.  D.  Smith,  197;  2  Parsons  on  Notes  and  Sills, 
624. 

CHARLES  TRACY,  opposed, 

Claimed  to  distinguish  the  case  from  Catlin  agt.  Gunter, 
1  Duer,  253  ;  Higgins  agt.  Rockwell,  2  Duer,  653  ;  Z)<?  Santes 
agt.  Searle,  11  flew.,  477  ;  P?aw^  agt.  Schuyler,  7  Eobt., 
271  ;  Fleuret  agt.  Roget,  5  Sandf.,  646,  a?z^  FosdicJt  agt. 
6?rq$",  22  How.,  158.  He  also  cited  Chadwick  agt.  Sooth, 
22  How.,  23  j  5.  (7.  13  J.&6.,  249  j  awd  /Sm^A  agt.  Jfea^,  14 
253. 


INGRAHAM,  P.  J.  —  The  answer  does  not  set  up  any  valid 
defense.  So  far  as  relates  to  willingness  to  pay  in  currency, 
it  is  no  defense  without  a  tender,  and  bringing  the  money 
into  court.  The  other  points  have  been  decided  in  other 
cases  referred  to. 

Motion  granted,  with  $10  costs. 

VOL.  XL.  4 
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SUPREME   COURT. 

HENRY  S.  METCALF  and  others,  THE  BOARD  OF  COM- 
MISSIONERS OF  EXCISE  of  Ontario  County,  respondents, 
agt.  LEMAN  B.  G-ARLINGHOUSE,  appellant. 

SAME  agt.  SAME. 


Service  of  notice  of  appeal  from  a  justice's  judgment,  on  one  member  of  the  board  of 
commissioners  of  excise  of  a  county,  is  no  service  on  the  board. 

Such  a  notice  is  in  the  nature  of  process,  and  its  due  service  upon  all  the  members 
of  the  board  is  necessary  to  confer  jurisdiction  upon  the  appellate  court,  to  hear 
the  appeal. 


Seventh  Judicial  District,  General  Term,  March,  1870. 

Present,  JOHNSON,  J.  C.  SMITH  and  D WIGHT,  Justices. 

APPEAL  from  order  of  county  court,  dismissing  appeal 
from  judgment  in  justices  court  to  county  court.  The  facts 
are  sufficiently  stated  in  opinion. 

GOODING  &  STARK,  for  appellant. 
E.  G-.  LAPHAM,  for  respondent. 

By  the  court,  JOHNSON,  J. — The  appeal  is  from  an  order 
of  the  county  court,  dismissing  an  appeal  to  that  court,  by 
the  appellant,  from  the  judgment  in  a  justice's  court  against 
him,  in  favor  of  the  respondent.  The  notice  of  appeal  was 
served  upon  one  of  the  respondents  only  ;  but  was  correctly 
served  in  all  other  respects.  The  appeal  was  dismissed  in 
the  county  court  on  that  ground. 

The  Code  provides,  among  other  things,  that  notice  of 
appeal,  must  be  served  upon  the  respondent,  (Code,  §  354.) 
This  notice  must  be  in  writing,  and  is  in  the  nature  of  a 
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process,  and  its  due  service  is  a  matter  of  the  first  import- 
ance, because  upon  that,  depends  the  jurisdiction  of  the 
appellate  court,  (People  agt.  Eldridge,  7  How.,  108;  2 
Wait's  Law  and  Prac.,  781.)  The  question  then  arises, 
whether  a  service  upon  one  member  of  the  board  of  com- 
missioners, is  a  sufficient  service  upon  the  respondents. 
It  is  clear,  I  suppose,  that  a  service  of  process  upon  one 
of  the  members,  would  not  be  sufficient  to  constitute  the 
commencement  of  an  action  against  the  board.  And  in  the 
case  of  Board  of  Excise  agt.  Sackrider,  (35  N.  T.,  154,)  it 
was  held,  that  one  member  of  the  board  without  the  assent 
and  concurrence  of  the  others,  could  not  employ  an 
attorney  and  authorize  him  to  commence  a  particular 
action  ;  and  that  the  board  could  not  employ  an  attorney, 
and  delegate  to  him  authority,  to  prosecute  any  person  he 
might  choose  to  prosecute  for  a  violation  of  the  excise  law. 
The  principle  asserted  in  that  case  is  the  familiar  one,  that 
where  power  is  delegated  to  several  to  be  exercised  for  the 
public  good,  they  must  all  confer  together,  and  determine 
what  shall  be  done,  by  majority,  or  unanimously,  and  can- 
not delegate  this  power  of  determination  to  another;  unless 
the  notice  of  the  appeal  was  served  upon  the  respondents, 
the  appeal  was  properly  dismissed.  It  is  said  on  the 
part  of  the  appellant,  that  the  commissioners  are  con- 
stituted a  board,  and  service  upon  one,  is  service  upon 
the  board,  which  is  the  respondent.  But  the  board  is 
composed  of  three  persons,  neither  one  is  the  board 
nor  any  member,  short  of  the  whole.  The  three  con- 
stitute the  board,  and  the  service  to  be  upon  the  board 
must  be  upon  the  three  persons  who  constitute  it.  It 
is  not  an  artificial  body,  like  a  corporation.  It  is  a  quasi 
corporation  only,  like  overseers  of  the  poor,  commissioners 
of  highways,  and  the  like.  It  is  an  official  body,  merely 
of  which  each  member  is  an  essential,  constituent  part, 
and  as  an  act  by  one  member,  without  the  authority  and 
consent  of  the  others,  is  not  the  act  of  the  body,  but  is  as 
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no  act,  in  respect  to  the  body.  So  a  transaction  between 
a  third  person  and  one  of  the  members,  or  the  service  of  a 
notice,  by  the  former  -upon  the  latter  is  equally  void  and 
of  no  effect,  as  regards  the  official  body.  It  was  decided 
in  the  case  of  The  People  agt.  Lawrence,  (54  Barb.,  589,) 
that  upon  an  appeal  from  an  assessment  of  damages  by  the 
highway  commissioners,  notice  must,  as  a  condition  pre- 
cedent to  the  appeal  taking  effect,  be  served  upon  all  the 
commissioners.  That  where  there  was  more  than  one  com- 
missioner, service  of  the  notice  upon  one  only,  was  a  nullity 
and  conferred  no  jurisdiction  upon  the  appellate  tribunal. 
This  decision,  I  think,  covers  this  case.  I  am  of  the 
opinion,  therefore,  that  no  notice  of  the  appeal  in  this 
case,  has  been  served  upon  the  respondents,  within  section 
354  of  the  Code,  and  that  the  appeal  was  properly  dismissed. 
Order  affirmed,  with  costs  of  the  appeal. 
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SUPREME  COURT. 

THE  PEOPLE,  ex  rel.  F.  G.  KINNEY  agt.  THE  BOARD  OP 
SUPERVISORS  OP  CORTLAND  COUNTY. 


The  board  of  supervisors  of  a  county  have  no  power  nor  authority  to  contract  in  ad- 
vance for  the  official  printing  by  the  several  county  officers  of  the  county.  (See  to 
the.  same  effect,  People  ex  rel.  Hasbrouclc  agt.  Board  of  Supervisors  of  JV.  Y.,  21 
How.,  322 ;  S.  O.,  22  How.,  71.) 

They -have  no  power  or  authority  to  direct  the  clerk  whom  he  shall  employ  to  do 
his  official  priming ;  nor  to  direct  him,  in  advance  what  price  he  shall  pay  or 
agree  to  pay  therefor.  That  trust  has>  been  reposed,  by  the  people  in  him,  and 
what  he  does  as  such  officer  is  entitled  to  respect  as  an  officer  of  the  county. 

If  the  statute  prescribes  the  sum  to  be  received  for  the  services  of  a  county  officer, 
the  board  of  supervisors  are  required  to  allow  the  bill  according  to  such  statute. 
If  the  sum  is  "fixed  by  a  binding  contract,  the  board  is  equally  bound  to  allow  the 
bill  in  accordance  therewith.  As  to  such  services,  the  contract  of  the  officer,  in 
the  name  of  the  county,  is  binding  upon  the  county. 

The  clerk  and  surrogate  of  the  county  of  Cortland.  contracted  with  the  relator  to  do 
the  printing  which  he  did  for  them,  at  a  specified  price  ;  it  was  legitimate  and 
proper  printing,  and  necessary  to  enable  them  to  perlorm  the  duties  of  their 
office ;  the  contracts  were  within  the  scope  and  authority  of  those  officers  and 
the  sum  agreed  to  be  paid,  was  no  more  than  a  reasonable  compensation  for  the 
services :.  , 

Held,  that  the  board  of  supervisors  of  that  county  was  not  at  liberty  to  interfere 
with  those  contracts,  but  should  cause  to  be  levied  and  paid  the  amount  due 
thereon. 

There  was  no  contract  made  with  the  relator  for  the  printing  done  for  the  sheriff', 
the  latter  merely  requested  the  relator  to  do  it.  He  did  so,  and  charged  therefor 
strictly  what  the  statute  prescribed  for  such  services : 

Held,  that  the  board  should  have  allowed  the  amount  without  any  deduction.  It 
had  no  power  to  say  it  would  not  allow  him  to  collect  so  much,  as  that  would  bo 
coming  in  direct  conflict  with  the  statute. 

Where  the  board  contracted  in  advance,  for  all  the  printing  required  by  the  county 
officers,  for  the  coming  year,  at  a  fixed  price  with  a  certain  individual,  and  the 
board  did  not  pass  upon  the  account  of  the  sheriff,  otherwise  than  to  ascertain 
how  much  it  would  come  to,  allowing  for  the  different  items  the  prices  specified 
in  their  general  contract : 

Held,  that  such  general  contract  had  no  binding  force  upon  the  board  ;  it  should 
not  have  been  taken  as  a  guide  in  its  action  upon  the  account,  especially  to  tne 
exclusion  of  the  statute. 

The  newspaper  of  which  l\ieiclator  was  proprietor,  was  one  of  the  papers  duly 
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selected  to  perform  the  service  Of  printing  the  session  laws.  There  being  no  con- 
tract with  him  as  to  his  compensation,  he  became  entitled  to  the  compensation 
the  law  prescribed.  And  the  statute  of  186J)  was  to  be  the  guide  in  determining 
the  compensation  to  be  allowed,  notwithstanding  part  of  the  services  were  per- 
formed before  the  act  was  passed.  The  boord  was  in  error,  therefore,  in  re- 
ducing his  amount  for  such  service,  to  less  than  the  minimum  sum  fixed  by  the 
act  of  1869. 

After  action  by  the  board  on  the  relator's  whole  account,  it  caused  to  be  made  an 
order  on  the  treasurer  of  the  county,  directing  him  to  pay  the  relator  the  amount 
allowed  him  by  the  board.  The  relator  refused  to  receive  it  in  full  for  his  claim, 
and  so  notified  the  board,  but  retained  the  avails  of  the  order  in  his  hands  after 
tender  back  of  the^rder  which  was  refused,  and  commenced  these  proceedings 
for  the  balance  due  him: 

Held,  that  the  relator  was  not  thereby  estopped  from  disputing  the  correctness  of 
the  action  of  the  board.  The  application  of  the  relator  was  to  readjust  the 
whole  claim  and  treat  the  money  in  his  hands  as  a  payment.  It  was  no  accord 
and  satisfaction,  for  the  reason  that  the  relator  ijefused  to  receive  it  in  full. 


Cortland  Special  Term,  May,  1870. 

THIS  action  having  been  tried  before  the  undersigned,  at 
a  special  term,  held  in  and  for  the  county  of  Cortland,  on 
the  19th  day  of  May,  1870,  a  jury  trial  having  been  waived 
in  open  court,  and  having  heard  the  proofs  and  allegations 
of  the  parties,  do  find  the  following  facts  and  conclusions  of 
law,  to  wit : 

On  the  21st  of  November,  1868,  the  board  of  supervisors 
of  said  county,  passed  a  resolution  that  its  clerk  should  for 
two  weeks  after  that  date,  receive  sealed  proposals  for 
printing  per  folio  all  blanks  and  the  court  calendars  neces- 
sary for  the  use  of  the  county  judge  and  surrogate,  also  for 
district  attorney,  sheriff,  and  county  clerk;  and  that  each 
of  the  said  officers  be  required  to  certify  and  report  to  the 
board,  the  number  of  folios  of  printing  that  should  be  done 
for  them,  respectively,  to  supply  them  with  such  blanks. 
That  the  said  clerk  on  the  8th  of  December,  1868,  at  2  p. 
m.,  open  said  sealed  proposals  in  the  presence  of  the  board, 
which  should  award  the  contract  of  such  printing  to  the 
lowesc  responsible  bidder.  The  clerk  gave  notice  and  re- 
ceived proposals  in  pursuance  of  said  resolution.  Three 
proposals  were  made,  and  opened  on  the  8th  of  December, 
1868,  among  which  was  one  made  by  B.  B.  Jones,  that  he 
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would  print  the'blanks  for  the  use  of  the  several  officers  for 
thirty  cents  per  folio  for  the  first  hundred,  and  twelve  cents 
per  folio  for  each  hundred  after  the  first}   court  calendars 
for  ninety  cents  per  page  in  proper  binding.     That  proposal 
being   the    lowest   was   accepted.     The   board  adopted  a 
resolution  that  its  clerk   be  requested  to  enter  into  a  con- 
tract with  the  said  Jones,  to  furnish  the  blanks  for  the  use 
of  the  several  county  officers,  and  also  the  court  calendars, 
in  accordance  with  his  offer,  and  notify  the  several  county 
officers  of  said  contract,  and  request  them  to  give  all  orders 
for  what  blanks  they  may  need  in  their  respective  offices  to 
the  said  Jones,  a  reasonable  time  before  they  were  needed. 
The  clerk   gave  notice  to  the  said  officers  in  accordance 
with  said  resolution.     The  relator  made  no  proposition  to 
do  this   printing.     On  the  20th   of   November,  1868,  the 
said  board  duly  elected  the  Cortland  county  Standard,  the 
paper  of  which  the  relator  was  proprietor,  as  one  of  the 
county  papers  to  publish  the  session  laws  of  1869.     There 
was  no  agreement  between  the  relator  and  said  board  as  to 
what  he  should   have  for  publishing  the  said  laws.     The 
relator  had  made  no  proposition  what  he  would  dp  it  for. 
During  the  winter,  spring  and  summer  of  1869,  the  relator 
duly  published  the  laws  of  that  year  of  which  there  were 
885  folios.     (The  judge  here  enumerates  the  various  items 
of  the  account  of  the  relator  against  the  county.) 

The  relator  in  his  said  account  charged  for  the  printing 
done  under  the  several  contracts  aforesaid,  according  to  the 
contract  prices.  That  which  was  done  at  the  request  of  the 
sheriff  before  May  11, 1869,  was  charged  according  to  the  act 
of  1859  ;  that  which  was  done  since,  under  the  act  of  1869. 
The  aforesaid  printing  done  was  worth  what  the  relator 
charged,  according  to  the  usual  rates  charged  by  printers. 

He  charged  in  his  account  for  printing  the  session  laws 
$442  50,  which  was  at  the  rate  of  fifty  cents  per  folio,  and 
his  account  was  made  up  by  adding  the  said  $442  50  to 
the  aforesaid  $357  70,  making  in  all  $800  20. 
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The  relator  presented  this  account  to  said  board  at  its 
annual  meeting  in  November,  1869.  The  account  pre- 
sented was  verified,  and  no  objection  was  made  by  the 
board  that  it  was  not  duly  and  properly  verified.  The 
account  was.  referred  to  a  committee  of  the  board  for 
examination.  While  the  committee  had  it  under  con- 
sideration, the  board  on  the  17th  of  November,  1869, 
adopted  a  resolution  that  all  the  printers  of  the  county 
who  had  printed  blanks  and  court  calendars  for  any  of  the 
officers  of  the  county,  should  not  be  allowed  any  more  for 
such  printing  than  the  price  agreed  upon  in  the  contract 
made  with  Jones.  Afterwards,  the  committee  reported  in 
favor  of  auditing  the  account  at  $313  10,  without  stating 
what  items  or  parts  of  items  of  the  account  were  rejected 
or  allowed.  The  action  of  the  committee  was  approved  by 
the  board.  The  committee  or  the  board  did  not  notify  the 
relator  there  was  any  objection  to  the  account  or  any  part 
thereof.  He  was  not  called  upon  to  explain  or  to  give  evi- 
dence in  regard  to  the  account  or  any  item. thereof. 

On  the  llth  of  May,  1869,  an  act  was  passed  allowing 
printers  for  printing  the  session  laws  not  to  exceed  fifty 
cents  for  each  folio,  and  not  less  than  thirty,  as  the  board 
should  determine.  The  relator  printed  885  folios  of  session 
laws,  which,  at  thirty  cents  a  folio,  would  be  $265  50 — 
leaving  only  a  balance  of  $47  60,  to  pay  for  the  other 
printing,  as  allowed  by  the  board.  From  this  I  find  the 
board  had  not  allowed  the  relator  what  he  was  entitled  to 
for  printing  the  session  laws.  I  find  the  relator  printed 
1  IS  pages  of  court  calendar,  which  at  ninety  cents  a  page 
(the  price  specified  in  the  Jone's  contract)  would  amount 
to  $106  20,  and  as  near  as  I  can  ascertain,  the  other  print- 
ing done  by  the  relator,  aside  from  the  session  laws,  ac- 
cording to  the  prices  in  the  Jone's  contract,  would  amount 
to  $107,  or  thereabouts.  From  this  I  find  that  the  board 
in  auditing  the  relator's  account  had  allowed  him  for  printing 
the  session  laws  $100,  and  for  the  other  printing,  according 


NEW  YORK  PEACTICE  REPORTS.  57 

People  agt.  Board  of  Supervisors  of  Corlland  Co. 

to  the  Jone's  contract.  The  board  caused  an  order  to  be 
drawn  on  the  treasurer  of  the  county,  in  favor  of  the  relator, 
for  the  amount  thus  allowed  him,  in  full  of  his  account,  and 
caused  one  of  its  members  to  deliver  the  same  to  him.  The 
relator  received  it,  but  at  the  same  time,  said  he  would  not 
receive  it  in  full  of  his  claim,  and  would  commence  a  pro- 
ceeding at  once  to  compel  the  board  to  allow  the  whole 
account.  He  aferwards  tendered  back  to  the  person  of 
whom  he  received  it,  the  said  order.  He  refused  to  receive 
it.  The  relator  then  commenced  this  {proceeding.  The 
relator  received  the  avails  of  the  order,  and  still  has  them, 
and  has  not  paid  them  into  court.  The  balance  rejected 
would  be  $487  10. 

My  conclusions  of  law  are  that  the  relator  is  not  estop- 
ped from  disputing  the  correctness  of  the  action  of  the  board 
by  having  received  and  retained  the  order  and  the  avails 
thereof  in  the  manner  he  did.  It  does  not  constitute  an  ac- 
cord and  satisfaction.  It  is  not  seeking  to  recover  a  split  up 
claim  in  another  action. 

That  the  relator  is  entitled  to  have  that  portion  of  his  ac- 
count which  was  for  services  done  under  contracts  with  the 
clerk  arid  surrogate,  audited  and  allowed  by  the  board  at  the 
contract  prices;  and  that  portion  of  the  account  which  was 
for  printing  done  at  the  request  of  the  sheriff  and  clerk  of 
the  board  of  supervisors,  should  be  audited  and  allowed,  as 
charged  in  the  account,  at  the  rates  fixed  by  the  acts  of 
1859  and  1869.  The  printing  done  for  those  four  officers 
amounts,  according  to  the  contract  prices  and  according  to 
those  acts,  to  the  sum  of  $357.70.  There  should  be  deduc- 
ted from  that,  the  money  received  by  the  relator  on  said  or- 
der, which  was  $313.10,  which  would  leave  a  balance  of 
$44.60.  That  the  relator  is  entitled  to  interest  thereon  from 
the  first  of  February,  1870,  to  the  19th  of  May,  1870,  the 
date  of  this  decision,  which  is  93  cents,  which  added  to 
$44.60,  amounts  to  $45.53,  which  the  relator  is  entitled 
to  be  allowed  and  have'  audited.  That  the  relator  is  en- 
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titled  to  have  the  said  board  pass  upon  his  account  for 
printing  the  session  laws,  and  allow  him  for  printing 
8S5  folios  at  not  less  than  thirty  cents  a  folio,  and  not 
more  than  fifty,  as  they  may  determine,  and  when  the 
amount  is  so  audited  and  allowed  for  printing  the  session 
laws,  the  board  shall  add  the  amount  thereof  to  the  afore- 
said $4-5.53,  allowing  interest  thereon  from  the  19th  of  May, 
1870,  and  cause  the  whole  amount  to  be  levied  and  collected 
and  paid  to  the  relator,  with  costs  of  this  proceeding  to  be 
taxed.  I  therefore  order,  adjudge  and  direct  that  the  rela- 
tor have  judgment  accordingly. 

And  it  is  further  ordered,  adjudged  and  decreed  that  a 
peremptory  mandamus  issue,  directed  to  the  said  board  of 
supervisors  of  Cortland  county,  requiring  them  at  their  next 
annual  meeting  to  proceed  and  audit  and  allow  the  claim  of 
the  relator  for  printing  the  session  laws,"  according  to  the 
foregoing  order  and  judgment,  and  when  so  audited,  to  levy 
and  collect  the  amount  thereof,  together  with  the  above- 
mentioned  $45.53,  with  interest  thereon  from  the  19th  day 
of  May,  1870.,  and  the  costs  of  this  proceeding,  as  they  may 
be  taxed. 

Dated  May  19,  1870. 

W.  MURRAY,  JR., 

Justice  of  the  Supreme  Court. 

A.  P.  SMITH  and  M.  G-OODRICH,  counsel  for  relator. 
M.  M.  WATERS,  counsel  for  defendant. 

MURRAY,  J. — In  December,  1868,  the  board  of  supervi- 
sors of  Cortland  county,  contracted  in  advance  for  all  of 
the  printing  required  by  the  county  officers  of  that  county 
for  the  coming  year,  at  a  fixed  price  with  one  Jones.  The 
county  officers  did  not  regard  that  contract  binding  upon 
them,  and  each  employed  the  relator  to  do  his  official  print- 
ing. The  clerk  and  surrogate  agreed  with  him  as  to  the  price 
of  the  printing  done  for  each  of  them.  The  price  agreed 
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upon  was  reasonable  and  according  to  the  usual  rates  charged 
by  other  printers  for  the  like  services,  but  more  than  Jones 
had  contracted  with  the  board  to  do  it  for.  At  the  annual 
meeting  of  the  board  in  November,  1869,  the  relator  pre- 
sented his  bill  for  printing  done  for  the. clerk  and  surrogate, 
according  to  the  price  agreed  upon  between  him  and  them 
and  the  printing  done  for  the  sheriff,  according  to  the  rates 
by  statute,  and  for  printing  the  session  laws.  The  board 
regarding  the  contract  it  had  made  with  Jones  for  the  print- 
ing of  that  year  binding  upon  those  officers,  audited  and  al- 
lowed the  relator's  bill  according  to  the  rates  prescribed  in 
the  Jones  contract.  If  the  board  was  right  as  to  the  bind- 
ing nature  of  that  contract,  it  was  right  in  allowing  the 
bill  according  to  it.  The  relator  knowing  of  such  contract, 
and  agreeing  to  run  the  risk  of  getting  his  pay  according  to 
the  contracts  made  with  such  officers,  stands  in  no  position 
by  which  he  could  be  protected  from  th»  consequences  of 
such  contract. 

To  provide  in  advance  for  the  official  printing  by  the  sev- 
eral county  officers,  is  no  part  of  the  duty  of  the  board  of 
supervisors.  The  board,  in  performance  of  its  duty,  is  gov- 
erned by  the  statute.  It  has  no  authority  or  power  except 
what  is  derived  therefrom.  The  statute  does  not  authorize 
or  empower  them  to  contract  in  advance  for  such  printing. 
(21  How.,  322;  S.  C.  22  How.,  71,  General  Term.) 

It  leaves  those  officers  to  perform  their  duties,  under  the 
direction  ot  the  statue,  untrammeled  and  uninfluenced. 
They  take  an  official  oath  for  the  faithful  performance 
thereof,  and  are  responsible  to  the  power  that  gives  them 
their  official  existence,  for  the  manner  in  which  they  do  it, 
and  are  liable  to  impeachment  in  case  they  corruptly 
neglect  or  refuse  to  perform  their  duty.  The  supervisors 
have  no  supervisory  power  over  them.  They  have  no 
power  or  authority  to  direct  the  clerk  whom  he  shall 
employ  to  do  his  official  printing.  They  have  no  power 
to  direct  in  advance  what  price  he  shall  pay  or  agree  to 
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pay.  That  trust  has  been  reposed  by  the  people  in  him, 
and  what  he  does  as  such  officer  is  entitled  to  respect  as  an 
officer  of  the  county. 

But  the  board  occupy  a  very  important  position.  No 
sum  of  money  can  be  collected  of  the  people  for  the  pay- 
ment of  bills,  except  by  its  action.  All  bills  against  the 
county  are  to  be  presented  to  and  audited  by  it.  Unless 
the  sum  for  such  services  be  fixed  by  law,  authority,  cus- 
tom, or  binding  contract,  its  members  have  to  consider  and 
pass  upon  such  charges  and  allow  such  sum  as  in  their 
judgment  is  right  and  proper.  In  such  cases  their  judg- 
ment cannot  be  interfered  with  by  any  court  on  an  ap- 
plication for  a  mandamus.  In  those  cases  they  have  a 
discretion,  and  no  court  will  interfere  by  mandamus  to 
direct  how  that  discretion  shall  be  exercised.  (I  Cow.  J?., 
417;  30  How.,  173;  33'jBarb.,  603;  26  Barb.,  118;  1 
Hill,  362.) 

If  the  statute  prescribes  the  sum  to  be  received  for/ such 
services,  the  board  are  required  to  allow  the  bill  according 
to  such  statute.  It  has  no  discretion  over  it.  The  legisla- 
ture has  passed  upon  the  question,  and  the  board  can  only 
carry  out  its  requirements.  If  the  sum  is  fixed  by  a  bind- 
ing contract,  the  board  is  equally  bound  to  allow  the  bill 
in  accordance  therewith.  In  this  case  the  clerk  and  surro- 
gate contracted  with  the  relator  to  do  the  printing  he  did 
for  them  at  a  specified  price.  The  several  contracts  of  the 
clerk  were  for  printing  necessary  to  enable  him  to  perform 
the  duties  of  his  office.  It  was  legitimate  and  proper  print- 
ing for  him  to  procure  to  be  done.  (21  Hoiv.,  322;  22  Id., 
71.)  As  to  such  printing,  his  contracts  in  the  name  of  the 
county,  were  binding  upon  the  county.  (3  Wend.,  193.) 
•  The  clerk  could  have  paid  for  the  printing  himself  and 
presented  his  bill  for  the  money  paid.  The  board  would 
have  been  required  to  allow  his  bill  for  the  money  paid. 
(18  John.  R.,  241.) 

He  could  procure   the  printing  done  on  credit  of  the 
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county,  as  is  usual,  and  the  person  doing  it  can  present  the 
bill  and  be  entitled  to  be  allowed  the  price  agreed  upon 
between  him  and  the  clerk.  The  relator  having  been  em- 
ployed to  do  his  printing  at  an  agreed  price,  it  being 
within  the  scepe  of  the  clerk's  autority,  the  sum  agreed  to 
be  paid  being  no  more  than  a  reasonable  compensation  for 
the  services,  the  board  is  not  at  liberty  to  interfere  with  that 
contract,  but  should  cause  to  be  levied  and  paid  the  amount 
due  thereon.  If  a  dealer  or  mechanic  makes  a  contract 
with  a  public  officer,  -in  the  name  of  the  county,  as  to  a 
matter  within  the  scope  and  authority  of  that  officer,  and 
a  contract  he  had  a  right  to  make,  it  is  binding  upon  the- 
county,  and  must  be  performed  the  same  as  if  it  was  be- 
tween two  private  individuals.  It  is  insisted  on  the  part 
of  the  board,  the  Jone's  contract  was  much  more  favorable 
to  the  county  than  the  relator's  contract,  and  the  clerk, 
knowing  what  Jones  was  to  do  the  printing  for,  had  no 
right  to  make  a  contract  agreeing  to  pay  a  greater  sum. 
If  it  was  claimed  that  there  was  a  fraudulent  contrivance  be- 
tween the  clerk  and  the  relator  to  cheat  the  county,  this 
would  be  an  important  circumstance  for  consideration.  I 
do  not  understand  from  the  return  arid  pleadings  any  such 
issue  is  presented;  neither  do  I  understand  it  to  be  claimed 
on  the  trial  that  there  was  any  such  fraudulent  contrivance. 
It  can  hardly  be  questioned  but  what  the  parties  to  the 
transaction  acted  in  good  faith.  Indeed,  the  clerk  testified 
he  considered  the  terms  he  made  better  for  the  county  than 
the  Jones  contract;  but  I  think  it  did  not  turn  out  to  be 
so.  Fraud*  would  vitiate  the  contract  he  made  with  the 
relator.  But  if  there  was  no  fraud,  the  fact  that  he  agreed 
to  give  more  than  the  Jones  contract  has  no  legal  effect.  It 
in  no  way  changes  the  legal  aspect  of  the  case.  The  same 
reasoning  is  applicable  in  all  respects  to  the  contracts  the 
rela?or  made  with  the  surrogate.  The  contracts  made  with 
him  were  similarly  situated;  the  same  conclusions  must  be 
had  as  to  them. 
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As  to  the  printing  done  for  the  sheriff,  there  was  no  con- 
tract as  to  price.  The  sheriff  requested  the  relator  to  do 
it.  He  did  it  and  charged  for  all  that  was  done  before  the 
llth  of  May,  1869,  according  to  the  law  of  1859,  and  all 
subsequent  to  that  time,  according  the  law  of  1869.  The 
printing  consisted  of  legal  notices  required  by  law  to  be 
published.  Chap.  252  of  the  laws  of  1859,  provides  that 
the  proprietor  of  any  newspaper  may  charge  and  collect 
for  publishing  any  notice,  order.  &c.,  not  more  than  seven- 
ty-five cents  per  folio,  for  the  first  insertion,  and  thirty 
cents  for  each  subsequent  insertion.  Chap.  831  of  the 
laws  of  1869,  passed  May  11,  1869,  so  amends  the  act  of 
1859,  as  to  allow  the  printer  fifty  cents  per  folio  for  each 
subsequent  insertion.  By  these  acts  the  printer,  is  allowed 
to  collect  not  more  than  the  sum  specified.  He  cannot  be 
compelled  to  tal^e  less.  The  acts  say  he  may  collect  that 
sum.  The  board  has  not  the  power  to  say  it  will  not 
allow  him  to  collect  so  much;  that  would  be  coming  in 
direct  conflict  with  the  acts;  it  would  be  defying  their 
power ;  that  the  board,  I  am  very  sure,  did  not  design  to 
do.  Therefore,  the  bill  for  the  sheriff's  printing  should 
have  been  allowed  without  deduction  in  this.  I  do  not 
express  an  opinion  upon  the  question  whether  the  act  of 
1869,  does  not  govern  the  charges  in  the  whole  bill  for 
sheriff's  printing,  notwithstanding  part  of  the  services  were 
performed  before  the  act  was  passed.  Because  I  under- 
stand those  services  performed  before  the  act  was  passed 
were  charged  in  the  bill,  according  to  the  act  of  1859, 
which  renders  it  unnecessary  to  consider  that  question. 

There  is  still  another  view  to  be  taken  of  the  action  of 
the  board  upon  this  account,  aside  from  the  session  laws, 
from  which  the  conclusion  is  derived  that  the  action  of  the 
board  was  erroneous,  It  did  not  pass  upon  the  account 
otherwise  than  ro  ascertain  how  much  it  would  come  to, 
allowing  for  the  different  items  the  prices  specified  in  the 
Jones  contract;  that  contract  had  no  binding  force  upon  it; 
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it  should  not  have  been  taken  as  a  guide  in  its  action  upon 
the  aocount.  If  there  had  been  no  law  or  contracts  by 
which  it  was  required  to  allow  the  different  items  so  as  to 
bring  it  under  its  discrection,  it  should  have  examined  each 
of  them  if  necessary,  taken  evidence,  heard  proofs  and  ex- 
planations from  the  relator,  clerk,  and  others,  and  with  the 
best  lights  they  could  get  to  guide  the  members  of  the 
board,  determined  what  in  their  judgment  vtfas  right  and 
proper  to  be  allowed  for  such  services.  That  it  has  not 
done.  Under  those  circumstances* the  board  would  be  re- 
quired to  act  upon  the  matter.  (Hull  agt.  the  Supervisors 
of  Oneida,  19  John.,  259;  Plumb  agt.  the  Supervisors  of 
Cortland,  24  How.,  119.)  As  to  printing  the  session  laws, 
the  paper  of  which  the  relator  was  proprietor,  was  one  of 
the  papers  duly  elected  to  perform  that  service.  There 
being  no  contract  with  him  as  to  his  compensation,  he  be- 
came entitled  to  the  compensation  the  law  prescribed.  By 
chapter  831  of  the  laws  of  1869,  it  is  provided  that  for 
printing  the  session  laws,  the  printer  shall  receive  not 
less  than  thirty  cents  per  folio,  and  not  more  than  fifty. 
There  were  SS5  folios.  At  thirty  cents,  it  would 
amount  to  $265  50,  at  fifty  cents  it  would  amount  to 
$442  50.  The  board  allowed  him  but  $100.  The  act  of 
1869,  is  to  be  the  guide  in  determining  the  compensation 
to  be  allowed,  notwithstanding  part  of  the  services  were 
performed  before  the  act  was  passed.  The  relator  was 
entitled  to  be  allowed  not  less  than  $265  50,  and  not  more 
than  $442  50,  as  the  board  should  determine.  Any  amount 
over  the  minimum  sum,  and  less  than  the  maxiuin,  was  in 
the  discretion  of  the  board,  and  its  determination  will  not 
•  be  reviewed  on  trial  like  this.  The  board,  therefore,  was 
in  error  in  reducing  the  allowance  to  less  than  $265  50. 
They  had  np  power  to  do  so  in  the  absence  of  any  contract 
with  the  relator.  In  all  this,  there  is  no  doubt  the  board 
acted  in  perfect  good  faith,  with  the  best  of  motives,  with 
a  commendable  desire  to  lessen  the  expenses  of  the  county, 
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and  reduce  taxation  upon  the  people.  But  at  the  same 
time,  when  public  officers  are  striving  to  protect  and  serve 
the  public,  they  should  be  careful  not  to  overlook,  override, 
or  interfere  with  private  rights  and  private  contracts. 

After  this  action  of  the  board  upon  the  relator's  account, 
it  caused  to  be  made  an  order  on  the  treasurer,  directing 
the  amount  allowed  him  to  be  paid  him.  The  order  was 
delivered  to  a  member  of  the  board  to  be  handed  to  the 
relator,  which  was  done.  The  relator  refused  to  receive  it 
in  full  of  his  claim,  and  notified  the  person  handing  it  to 
him  that  he  should  at  once  commence  a  proceeding  to  com- 
pel the  board  to  allow  him  the  balance.  He  subsequently 
tendered  back  to  the  same  person  the  order,  but  he  refused 
to  receive  it.  The  relator  afterwards  received  and  still  has 
the  avails  of  the  order.  It  is  insisted,  under  these  circum- 
stances, the  relator  is  estopped  from  disputing  the  correct- 
ness of  the  action  of  the  board.  At  the  close  of  the  trial  I 
was  of  that  impression,  but  on  reflection  have  come  to  a 
different  conclusion.  This  in  the  main  was  a  matter  over 
which  the  board  had  "no  discretion;  its  action  was  un- 
authorized. By  this  unauthorized  action,  they  allow  him. 
so  much  in  full  of  his  claim.  It  is  tendered  to  him  ;  he 
takes  it,  but  refuses  to  take  it  in  full.  He  tenders 
it  back;  the  board  refuse  to  receive  it.  He  is  not 
estopped,  for  the  reason  the  board  has  done  nothing,  it  has 
been  induced  to  do  nothing,  it  has  lost  nothing,  in  con- 
sequence of  his  receiving  or  keeping  that  order.  The 
principle  of  disaffirming  a  fraudulent  contract  in  actions  to 
recover  back  what  the  party  defrauded  may  have  advanced 
thereon,  does  not  apply  to  this  proceeding.  In  such  case, 
there  is  a  contract  if  affirmed,  the  party  cannot  recover 
back.  The  party  cannot  disaffirm  a  contract,  unless  he  re- 
stores the  opposite  party  to  his  former  condition.  There  is 
no  contract  in  this  case  between  the  board  and  the  relator 
to  affirm  or  disaffirm.  The  disaffirmation  of  an  unautorized 
proceeding  before  the  board,  does  not  require  that  he  shall 
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restore  all  that  he  may  have  received  thereon,  that  is,  if  he 
does  not,  it  does  not  amount  io  an  affirmance  as  in  the  case 
of  a  fraudulent  contract.  I  can  see  nothing  upon  principle 
that  precludes  the  relator,  with  that  money  in  his  pocket, 
from  compelling  the  board  to  readjust  his  claim,  and  when 
readjusted,  applying  that  money  as  a  payment  thereon. 
The  principle  in  regard  to  splitting  up  claims,  has  no  ap- 
plication in  this  case  ;  it  is  not  sought  to  recover  part  of  a 
claim.  The  application  is  to  readjust  the  whole  claim,  and 
treat  the  money  in  his  hands  as  a  payment.  It  is  no  accord 
and  satisfaction,  for  the  reason  the  relator  refused  to  receive 
it  in  full/  (9  Bosw.,  290,  299;  14  Wend.,  100;  19  Wend., 
516  ;  IS  N.  Y.,  448.)  The  most  analagous  principle  is  in 
regard  to  appeals.  The  receiving' of  the  avails  of  a  decree 
in  equity  is  no  waiver  of  the  right  of  appeal.  (Dyett 
agt.  Pendleton,  8  Cow.,  325 ;  Clowes,  agt.  Dickinson,  S 
Cow.,  328;  Higbie  agt.  Westlake,  14  N.  Y.,  281.) 
The  relief  established  is  substantially,  though  not  pre- 
cisely what  is  demanded  in  the  alternative  mandamus. 
Therefore,  it  is  proper  that  a  mandamus  should  issue  to 
compel  the  board  at  its  next  annual  meeting  to  audit  and 
allow  the  relator's  claim  for  printing  for  the  clerk,  surrogate 
and  sheriff,  as  presented,  deducting  therefrom  the  $313  10 
received  by  him,  and  allow  him  interest  on  the  balance 
from  the  1st  of  February,  1870,  and  to  consider  and  pass 
upon  his  claim  for  printing  the  session  laws,  consisting  of 
885  folios,  auciting  and  allowing  him  on  this  claim  not  less 
than  thirty  cents  per  folio,  and  not  more  than  fifty  cents, 
and  determine  at  what  it  should  be  allowed.  Then  audit, 
allow,  levy  and  collect  the  whole  bill  thus  adjusted.  The 
relator  should  be  allowed  costs  of  this  proceeding. 

VOL.  XL.  5 
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MICHAEL  MURPHY,  THOMAS  MURPHY  and  MARY  MURPHY, 
plaintiffs  and  respondents,  agt.  WILLIAM  C.  DICKINSON 
and  ROBERT 'GAMBLE,  defendants  and  appellants. 

MICHAEL  MURPHY,  THOMAS  MURPHY  and  MARY  MURPHY, 
plaintiffs  and  respondents,  agt,  FREDERICK  A.  WHEELER 
and  ROBERT  J.  GAMBLE,  defendants  and  appellants. 

MARY  MURPHY,  plaintiff  and    respondent,   agt.  ROBERT  J. 
GAMBLE,  defendant  and  appellant. 

An  order  made  at  special  term  denying  a  motion  to  strike  out  certain  portion?  of  the 
complaint  as  irrelevant,  or  that  it  be  made  more  definite  and  certain,  is  Hot  appeal- 
able to  the  general  term. 

New  York  General  Term,  June,  1870. 

Before  G.  G.  BARNARD  and  CARDOZO,  Justices. 

THESE  are  actions  to  set  aside  certain  alleged  fraudulent 
conveyances  of  real  property  situated  in  the  county  of  New 
York. 

On  the  2d  day  of  June  last,  the  defendants'  counsel  ob- 
tained an  order  to  show  cause,  from  his  Honor  Justice  CAR- 
DOZO, returnable  at  chambers,  why  certain  parts  of  the  plain- 
tiffs' complaint  should  not  be  stricken  out  as  irrelevant,  or 
not  be  made  more  definite  and  certain.  This  motion,  on  the 
order  to  show  cause,  came  on  before  his  Honor  Justice 
INGRAHAM,  and  his  Honor  denied  the  motion  in  part 
and  granted  it  in  part.  That  is,  Judge  INGRAHAM  struck 
out  some  portion  of  the  complaint  as  irrelevant,  and  de- 
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nied  the  motion  to  strike  out  certain  other  parts  of  the  com- 
plaint as  irrelevant,  or  to  make  more  definite  and  certain. 

The  defendants  now  appeal  from  so  much  of  the  order 
of  Justice  INGRAHAM  as  refuses  to  strike  out  certain  parts 
of  the  plaintiffs'  complaint  as  irrelevant,  and  to  make  more 
definite  and  certain. 

THOMAS   ALLISON,    attorney,   and 
HENRY  L.  CLINTON,  counsel  for  defendants  and  appel- 
lants. 

(After  argument  of  the  appeal  upon  the  merits,  made  the 
following  points.) 

I.  The  orders  refusing  to  strike  out  irrelevant  matters, 
and  to  compel  the  plaintiffs  to  make  the  allegations  in  their 
complaints  more  definite  and  certain,  are  appealable  as  in- 
volving the  merits  or  affecting  a  substantial  right.  (See 
Code  §  349.) 

It  is  clearly  u  a  substantial  right,"  possessed  by  both  par- 
ties to  go  to  ttial  only  upon  material  and  issueable  facts. 
This  "substantial  right"  can  be  protected  and  enforced  in 
no  other  way  than  by  having  the  pleadings  purged  of  irrel- 
evant matters,  and  made  more  definite  and  certain  where 
the  allegations  are  so  loose  and  indefinite  as  not  to  apprise 
(within  the  rules  of  pleading),  the  defendants  of  the  facts 
sought  to  be  established  against  them. 

In  Hunter  agt.  Poivell,  15  How.,  221,  the  court  at  general 
term  entertained  an  appeal  from  an  order  at  special  term, 
striking  out  portions  of  a  complaint,  and  decided  the  matter 
upon  its  merits.  The  right  to  appeal  under  the  section  of 
the  Code  above  cited,  on  the  ground  that  the  order  affected 
a  substantial  right,  was  so  clear  that  it  was  not  questioned 
by  the  counsel  on  either  side,  or  by  any  of  the  judges. 
(ALLEN,  JAMES  arid  ROSEKRANS,)  constituting  the  general 
term. 

In  Seeley  agt.  Engcl,  3  Kern.,  548,  DENIO,  Ch.  J.,  in 
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speaking  of  an  allegation  which  was  loose  and  general,  says  : 
lt  If  the  allegation  in  that  respect  was  too  general  in  its 
terms,  the  remedy  of  the  plaintiff  was,  by  a  motion  under 
section  160,  to  compel  the  defendant  to  make  it  more  cer- 
tain. (The  People  agt.  Ryder,  2  Kern.,  433.)  By  omitting 
to  do  this,  and  especially  by  replying,  as  though  he  under- 
stood what  was  intended  to  be  set  up,  he  was  precluded 
from  objecting  to  the  evidence  on  the  trial." 

If  the  defendants,  in  the  cases  at  bar,  are  compelled  to 
answer  while  the  allegations  in  the  complaints  remain  so 
loose  and  indefinite,  they  will  be  precluded  from  objecting 
to  evidence  on  the  trial  of  any  facts  not  specified  in  the 
complaints,  but  which  ought  to  be  stated  in  them,  in  order 
to  apprize  the  defendants  of  the  specific  charges  sought  to 
be  made  against  them. 

In  White  agt.  Spencer,  (14  ft.  Y.,  250,)  DENIO,  Ch.  J.,  says, 
after  reviewing  the  authorities  :  "  The  doctrine  established 
by  these  cases  is,  that  a  defective  pleading,  though  the  defect 
be  of  one  substance,  will  not  warrant  the  judge  at  the  circuit 
in  excluding  evidence  of  the  claim  or  defenc^  thus  imper- 
fectly set  up." 

In  Watt  agt.  The  Buffalo  Water  Works  Co.,  18  N.  Y., 
122,  ROSEVELT,  J.,  in  delivering  the  opinion  of  the  majority 
of  the  court  of  appeals,  says  :  "But  the  plaintiff,  if  dissatis- 
fied with  the  vagueness  and  uncertainty  of  the  pleading 
had  his  remedy  by  motion.  Not  having  applied  at  the 
proper  time  for  an  order  to  compel  the  defendants  to  be 
'more  definite  and  certain,'  he  is  presumed  to  have  been 
satisfied  with  the  pleading  as  it  stood,  especially  as  he  knew 
that  under  the  present  system,  it  was  made  the  duty  of  the 
court  to  construe  pleadings  liberally,  &c." 

In  Quintard  -^."Newton,  5  Hob.,  79,  ROBERSTON,  Ch.  J., 
in  delivering  the  opinion  of  the  court  at  general  term,  says : 
"  Where  a  defendant,  therefore,  has  omitted  to  move  to 
make  more  definite  and  certain,  or  to  strike  out  irrelevant 
or  redundant  matter,  it  may  be  assumed  that  he  fully  un- 
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derstands  the  nature  of  the  charge  against  him,  and  is  pre- 
pared to  meet  it,  and  that  nothing  contained  in  the  com- 
plaint is  to  be  rejected,  as  irrelevant  or  redundant,  provided 
it  relates  to  a  cause  of  action." 

The  principle  underlying  the  above  decisions  are  also 
recognized  and  adjudicated  in  the  following  cases  :  (Curry 
agt.  Coles,  6  Bos.,^52;  McMurray  agt.  Gi/ord,  5  How., 
14;  Burrall  agt.  Bowen,  21  How.,  378.) 

II.  The  order  at  special  term,  should  be  reversed  so  far 
as  it  denies  the  motions  to  strike  out,  or  make  definite  and 
certain  the  portions  of  the  complaints  specified  in  appellant's 
points. 

H.  DAILY,  Jr.,  attorney  and  counsel  for  plaintiffs,  and 
respondents. 

I.  An  ordyr  refusing  to  strike  out  certain  portions  of  the 
plaintiff's    complaint   as    irrelevant,  is  not   an  appealable 
order.     It  does  not  "  involve  the  merits,  or  any  part  there- 
of."    The  very  ground  of  this  motion  is,  that  the  matter 
sought  to  be  stricken  out,  "is  irrelevant" 

If  the  mutter  is  irrelevant  it  cannot  involve  the  merits,  and 
if  it  does  not  i  nvolve  the  merits,  then  the  order  is  not  ap- 
pealable. (Bedell  agt.  Stickles,  4  How.,  432 ;  Whitney  agt. 
Whitney,  4  How.,  313  j  §  349  of  the  Code.} 

If,  however,  it  should  be  claimed  that  the  matter  does 
involve  the  merits,  then  the  order  of  Justice  INGRAHAM  is 
right  in  refusing  to  strike  out  the  merits,  and  his  order 
should  be  affirmed  if  the  appeal  is  entertained. 

The  order  of  Justice  INGRAHAM  is  clearly  right.  Th^ 
power  to  strike  out  matters  in  a  pleading  as  irrelevant  or 
redundant,  has  always  been  cautiously  exercised. 

II.  The  power  to  strike  out  parts  of  a  pleading  should 
be  carefully  exercised,  and  a  motion  of  this  kind  should  be 
denied,  unless  it   clearly  appears  that  the  defendant  will 
be  greatly  prejudiced  by  the  retention  of  the  alleged  matter 
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in  the  pleading.  In  this  case,  no  such  fact  appears.  (The 
People  agt,  McCumber,  et  al,  18  N.  Y.,  315  j  Webb  agt.  Van 
Zant,  16  Abb.,  190.) 

It  this  appeal  is  entertained,  then  the  order  of   Justice 
INGRAHAM  should  be  affirmed  with  costs. 


New  York,  held  at  the  county  court  house  in  the  city  of 
New  York,  on  the  7th  day  of  June,  A.D.  1870. 

Present,  Hon.  GEORGE  G.  BARNARD  and  ALBERT  CARDOZO, 
Justices. 

MICHAEL  MURPHY  and  others,  respondents,  agt.  WILLIAM 
C.  DICKINSON  and  ROBERT  J.  GAMBLE,  appellants. 

The  appeal  in  this  action  from  the  order  of  his  Honor, 
Justice  INGRAHAM,  made  and  entered  herein  on  the  15th 
day  of  July,  1869,  denying  the  motion  of  defendants 
to  strike  out  certain  parts  of  plaintiff's  complaint  as 
irrelevant  or  be  made  more  definite  and  certain,  coming  on- 
to be  heard,  and  after  hearing  H.  L.  Clinton,  Esq.,  in 
favor  of  appellant,  and  H.  Daily,  Jr.  Esq.,  in  favor  of  the 
respondent:  It  is  ordered,  that  said  appeal  be  and  the 
same  is  hereby  dismissed,  and  the  order  of  Justice  INGRAHAM 
affirmed,  with  costs,  on  the  ground  that  the  order  of  his 
Honor,  Justice  INGRAHAM  is  not  appealable. 

A  like  order  was  entered  in  each  of  the  other  two  causes, 
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SUPREME  COURT. 

DAVID  CONDERMAN,  respondent,  agt.  JAMES  R.  TRENCHAHD, 
SIMEON  LUTHER,  CAMERON  WEBB,  JOHN  BAKER  and 
MATHEW  PHELPS,  appellants,  Impleaded-with  JAMES  E. 
HICKS.  . 

Where  a  person  vras  iirrested  and  committed  to  jail,  on  a  charge  of  obtaining  prop- 
erty by  false  pretences,  and  before  his  examination,  several  persons  agreed  with 
the  complainant  to  give  him  tbeir  note,  for  the  amonut  of  hi?  claim,  and  including 
also  constable's  fees,  together  with  some  other  items  the  prisoner  owed  some 
other  parties,  which  the  claimant  was  to  assume,  and  have  the  prisoner  released, 
so  that  he  could  go  to  work  and  earn  enough  to  pay  tip  tl?e  note,  and  this  arrange- 
ment was  consummated,  and  the  prisoner  accordingly  released  : 

Jfeld,  that  the  note  was  void,  on  the  ground  that  it  was  given  upon  a  corrupt  agree- 
ment to  settle  or  compound  a  crime,  and  to  abandon  a  pending  criminal  prosecution. 

It  was  not  necessary  for  the  defendants,  who  gave  the  note,  to  prove  that  the  com 
plainant,  in  terms,  agreed  to  compound  the  crime,  in  order  to  render  invalid  the 
note-    If  it  is  apparent  that  such  was  the  intention  of  the  parties,  and  the  agree- 
ment was  such  as  to  carry  out  that  intent,  it  is  enough. 

Fourth  Department,  General  Term. 

Submitted  at  June  Term,  1870  at  Buffalo. 

Decided  at  September  Term,  1S70,  at  Rochester. 

Present,  Hon.  JOSEPH  MULLIN,  Presiding  Justice,  Hon. 
THOMAS  A.  JOHNSON,  and  Hon.  JOHN  L.  TALCOTT,  Associate 
Justices. 

THIS  action  was  brought  to  recover  the  amount  of  a 
note  for  Sl-50  70,  civen  to  one  George  W.  Sherwood,  by 
the  defendants,  which  note  was  not  negotiable,  but  was 
transferred  to  the  plaintiff  for  a  valuable  consideration,  be- 
fore it  became  due.  The  facts  set  out  in  the  defendant's 
answer  in  reference  to  this  note,  and  established  upon 
the  trial  of  the  action,  were  as  follows :  On  the  13th  of 
January,  JSG9,  one  of  the  defendants  James  E.  Hicks,  was 
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charged  on  the  oath  of  Sherwood,  the  payer  in  the  note, 
with  having  about  the  month  of  December  previous,  ob- 
tained from  him,  Sherwood,  certain  board,  and. livery  hire, 
for  himself  and  other  persons,  amounting  to  $69,  by  the 
false  pretence  that  he,  Hicks  was  engaged  in  buying  wood 
and  railway  ties,  and  that  he  then  had  a  quantity  on  hand. 
That  such  charge  by  Sherwood,  which  was  in  the  usual 
form  of  a  complaint,  was  delivered  to  a  justice  of  the  peace 
of  Sceuben  county,  and  a  warrant  in  the  usual  form  issued 
thereon  against  Hicks;  and  that  Hicks  was  arrested  thereon, 
on  the  17th  of  January,  1869,  and  brought  before  the  said 
justice,  and  he  then  asked  for  ten  days'  time  before  he  had  an 
examination,  which  was  granted,  and  Hicks  was  confined  in 
the  lockup  at  Hornellsville,  to  await  such  examination. 
That  while  so  in  confinement,  the  other  defendants,  agreed 
to  and  with  Sherwood,  to  give  the  note  in  suit,  being  for 
the  said  $69,  and  $42  50  constables  fees,  incurred  upon 
said  warrant,  together  with  some  other  items  that  Hicks 
owed  other  parties,  which  Sherwood  was  to  assume,  and 
have  Hicks  released,  so  that  he  could  go  to  work,  and  earn 
enough  to  pay  up  the  note.  The  cause  was  tried  before  a 
referee  who  found  for  the  plaintiff,  but  found  as  matters 
of  fact,  among  other  things,  as  follows:  "That  on  the 
said  27th  day  of  January,  1869,  the  defendants  and  said 
Sherwood  entered  into  an  arrangement  by  which  the  said 
defendants  should  sign  and  deliver  to  Sherwood  the  in- 
strument upon  which  this  action  is  brought  to  secure  the 
payment  of  Hick's  indebtedness  to  Sherwood,  together  with 
some  other  items  which  Sherwood  had  become  responsible 
for,  and  upon  so  doing,  Hicks  should  be  released,  so  that 
he  could  go  to  work,  and  pay  the  matter  up,  and  that  the 
said  agreement  was  carried  out  so  far  as  executing  and 
delivering  the  instrument  by  the  defendants,  but  not  paid 
by  said  Hicks.  That  on  the  delivery  of  said  executed 
agreement,  said  Hicks  was  discharged,  and  no  further  pro- 
ceedings were  hud  in  the  premises.  That  there  was  no 
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agreement  ou  the  part  of  said  Sherwood,  to  settle  or  com- 
pound the  crime  for  which  the  said  Hicks  was  arrested. 

I  find  as  concluisions  of  law,  that  the  plaintiff  is  entitled 
to  recover  of  the  defendants  the  amount  mentioned  in  said 
instrument,  being  $150  70  less  $30,  with  interest  on  $120 
70,  from  the  -28th  day  of  April,  1869,  amounting  to  the 
sum  of  $12S  18,  and  I  direct  judgment  to  be  entered  for 
$128  IS." 

From  the  conclusions  of  law  found  by  the  said  re- 
feree in  his  said  report,  and  from  the  judgment  entered 
therein,  the  defendants  appealed  to  the  general  term  of  this 
court. 

BEMIS  and  NEAR,  for  appellants. 

I.  This  action  was  brought  by  the  plaintiff  (respondent) 
upon  a  note  not  negotiable.     He  must,  therefore,  be  treated 
as  the  holder  by  assignment  of  a  chose  in  action,  and  the 
instrument  subject  to  all  the  defenses  that  could  have  been 
made  upon  suit  brought  by  the  payee.     (Code,  Sec.,  1.12.) 

II.  The  defense   to  this  instrument,  relied   upon  in  the 
answer  and  upon  the  trial,  was,  and  upon  this  appeal  is, 
that  it  was  given  upon  the  agreement  that  a  criminal  pros- 
ecution, then  pending  against  the  defendant  Hicks,  should 
be  abandoned  and  the  prisoner  released  upon  the  making 
and  delivery  of  this  instrument  to  Sherwood,  the  payee,  and 
that  such  agreement  was  carried  out  so  far  as  to  work  the 
immediate  release  of  Hicks. 

The  facts  established,  without  dispute  or  question,  are  as 
follows : 

First,  That  at  the  time  of  making  the  note,  Hicks  had 
been  arrested  upon  a  criminal  warrant  issued  upon  com- 
plaint or  oath  of  the  payee,  Sherwood,  and  was  then  in 
actual  confinement,  awaiting  examination  ;  and  this  on  a 
charge  which  the  statute  makes  punishable  by  imprison- 
ment in  the  state  prison. 
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Second.  That  while  Hicks  was  so  in  custoclyj  the  arrange- 
ment was  made  by  which  the  defendants  were  to  give  this 
note  to  procure  his  release,  and  the  abandonment  of  such 
prosecution,  and  that  upon  giving  it,  the  prosecution  was 
immediately  at  an  end,  and  the  prisoner  set  at  liberty. 
The  referee  finds  that  this  arrangement  mas  made  and 
carried  out. 

The  undisputed  facts  are  still  more  explicit  than  the  re- 
port of  the  referee. 

Witness,  Phelps  testifies  to  the  agreement  before  the 
making  of  the  note,  and  is  not  disputed  as  to  what  took 
place  before  they  went  to  the  justice's  office.  Webb,  Baker 
and  Morse,  all  testify  to  the  character  of  the  agreement. 
The  witness,  James  W.  Sherwood,  called  by  the  plaintiff, 
testifies  that  some  of  them,  il  proposed  to  give  a  note  to 
George,  and  release  Hicks,  so  he  could  go  to  work." 

Third.  That  the  constable's  costs,  $42  50,  for  serving 
the  criminal  process  went  into  the  note,  all  the  witnesses 
agree,  with  other  extortionate  items,  such  as  looking  after 
him  before  the  arrest,  &c. 

III.  These  facts  being  established,  it  follows  that  the  in- 
strument upon  which  the  action  was  brought  was  void.  It 
was  given  to  stop  or  stifle  a  pending  prosecution  for  an 
alleged  crime.  It  was  an  agreement  tending  to  the  preven 
tion  of  justice.  (Stcuben  County  Bank  agt.  Matheivsun,  5 
Hill,  249;  15  Barb.,  5J1,  544.) 

u  Any  contract  which  can  impede  or  prevent  the  course 
of  public  justice,  is  void."  (  Chitty  on  Contracts,  673.) 

"An  agreement  in  consideration  of  suppressing  evidence, 
or  stifling  or  compounding  a  criminal  prosecution  for  a 
lelony,  or  a  misdemeanor  of  a  public  nature,  is  void."  (Id., 
and  cases  there  cited.) 

The  agreement  to  settle  the  cost  of  the  criminal  prosecu- 
tion must  give  character  to  the  settlement.  (Chitty  on 
Contracts,  G75;  IJStarkie,  45;  1  Shcpley,  41.) 

By  statute,  in    this  state,  it  is   a   crime    to  "take  any 


•  NEW  YOKE  PEACTICE  KEPORTS.        75 

Condernmn  ngt.  Trenchard. 

money  or  property  of  another  as  a  gratuity  or  reward,  or 
any  engagement  or  promise  therefor  upon  any  agreement, 
or  understanding  express  or  implied,  to  compound  or  conceal 
any  crime,  or  abstain  from  any  prosecution  tJtc.rcfor."  This 
applies  to  all  crimes  punishable  by  imprisonment  in  the 
state  prison.  (2  R.  S.,  689  ;  1  Colby,  Criminal  Laiv,  542.) 
IV.  It  cannot  be  material  whether  false  pretences  was 
felony  at  common  law  or  not.  It  is  now  a  high  crime,  by 
statute,  having  the  statutory  characteristics  of  a  felony — 
punishment  by  imprisonment  in  the  state  prison.  It  is  an 
act  of  great  moral  turpitude.  It  is  subversive  of  public 
justice  to  allow  such  a  prosecution  to  be  stifled,  as  much 
as  if  it  had  borne  the  same  lesal  character  for  a  longer 

•— '  O 

period.  The  character  of*  the  crime  is  fixed  in  the  juris- 
prudence of  our  state,  and  it  cannot  be  treated  as  a  'mere 
misdemeanor  of  a  private  nature  by  our  courts  in  whatever 
aspect  it  may  be  brought  before  the  judicial  tribunal.  The 
cases  cited  by  the  respondent,  (23  N.  Y.,  252.)  does  not  in- 
volve this  question,  even  by  analogy,  as  it  seems  to  us,  and 
it  is  respectfully  submitted  that  the  doctrine  of  that  case 
ought  not  to  be  extended  by  inference. 

HoLLJDiAY  and  BENTON,  for  respondent. 

This  action  is  being  prosecuted  to  recover  the  sum  of 
$150,70,  an  amount  settled  upon  and  agreed  to  be  paid  by 
the  terms  of  a  promissory  note,  or  written  instrument,  bear- 
ing date  January  27,  1869,  executed  by  the  several  de- 
fendants, and  made  payable  to  George  W.  Sherwood,  ninety 
days  after  its  date,  and  delivered  to  him  at  its  date.  Before 
action  is  brought,  and  about  the  month  of  May,  following, 
such  note  or  indebtedness  was  sold  and  transferred  to  plain- 
tiff for  <c  a  full  consideration"  The  consideration  of  said 
note  was  an  indebtedness  then  existing  in  favor  of  the 
payee,  and  owing  by  the  defendant,  Hicks  ''for  board, 
livery  hire,  and  cash,  together  with  some  other  items  which 
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Sherwood    (the    payee)  had  become  responsible   for  said 
Hicks." 

The  defendants,  except  Hicks,  who  does  not  appear  in 
this  action,  seek  to  defeat  a  recovery  on  the  following 
grounds:  That  the  note  in  question  was  made  and  delivered 
by  the  defendants  to  the  payee,  upon  an  unlawful  and  cor- 
rupt consideration  ;  that  the  said  note  was  given  to  settle 
or  compound  an  alleged  felony,  for  the  alleged  commission 
of  which  defendant,  Hicks,  was  charged,  and  under  arrest, 
by  virtue  of  a  warrant  issued  by  SafTord  M.  Thacher,  a 
justice  of  the  peace,  of  the  town  of  Hornellsville,  in  this 
state,  and  which  had  been  issued  on  complaint  entered  by 
George  W.  Sherwood,  and  ihat  upon  the  making  and 
delivery  of  said  note,  it  was  agreed  by  the  parties  thereto, 
that  defendant,  Hicks  should  be  discharged,  and  that  he  was 
accordingly  discharged. 

This  is  the  only  issue  in  the  case  of  sufficient  importance 
to  demand  consideration.  This  issue  is  one  of  fact,  not  of 
law,  and  was  fairly  heard,  fully  considered,  and  the  facts 
found  against  the  defendants.  The  finding  of  the  referee 
on  this  fssue  will  be  found  on  page  8,  folio  37,  and  is  in  the 
following  words:  "Seventh  —  That  there  was  no  agreement 
on  the  part  of  the  'said  Shenvood  to  settle  or  compound  the 
crime  for  which  said  Hides  was  arrested"  There  is  abund- 
ance of  testimony  to  support  this  finding.  See  the  evidence 
of  Safford  M.  Thacher,  the  justice  of  the  peace,  before 
whom  the  case  was  pending,  Homer  Holliday,  George  W. 
Terry,  George  W.  Sherwood  and  James  W.  Sherwood,  com- 
mencing on  page  19,  folio  93,  and  concluded  on  page  24  at 
folio  119,  as  well  as  other  portions  of  th§  trial.  This  de- 
termination of  a  question  of  fact  by  the  referee  will  not  be 
reviewed  by  this  court,  and  especially  so  when  the  same  is 
clearly  sustained  by  the  testimony,  and  is,  therefore,  de- 
cisive of  this  appeal. 

The  complaint  and  warrant  given  in  evidence  on  the 
trial,  simply  charge  the  defendant,  Hicks,  with  the  alleged 
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commission  of  a  misdemeanor;  such  at  common  law,  and 
riot  a  felony  or  misdemeanor  by  our  statutes. 

It  being  determined  that  the  crime  charged  in  the  com- 
plaint and  warrant  is  only  of  the  grade  of  private  mis- 
demeanor, and  such  only  at  common  law,  then  it  is  insisted 
that  the  parties  to  the  note  might  lawfully  do  what  the 
defendants  allege  in  their  defense  they  did  do.  And  that 
the  note,  or  security,  given  and  representing  the  indebted- 
ness between  Hicks  and  Sherwood,  is  a  valid  demand,  not 
void,  or  voidable  by  law,  even  though  it  be  conceded  that 
it  was  agreed  that  upon  the  execution  of  said  note,  Hicks 
was  to  be  discharged  from  his  arrest,  Upon  an  examination 
of  the  authorities  cited  by  the  appellants,  it  will  be  seen 
that  in  every  case  the.  fact  determined  was  that  there  existed 
a  corrupt  and  unlawful  agreement  to  settle,  compound  or  stifle 
a  prosecution  of  a  crime  and  felony.  These  cases  can  have 
no  application  here,  for  the  reasons  already  apparent,  viz. : 

First.  The  fact  has  been  judicially  determined  by  the 
court,  "  that  there  was  no  agreemewt  on  the  part  of  Sherwood 
to  settle  or  compound  the  crime  for  which  HicJcs  was  arrested." 

Second.  That  the  crime  charged  in  the  warrant  is  not  of 
the  grade  of  felony,  but  a  private  misdemeanor  at  the  com- 
mon law. 

( See  Chitty's  Contracts,  3  Amer.  Ed.  p.,  220  and  note  (f.) ; 
1st  Vol.  Chitttfs  Criminal  Law,  p.  2/  5th  Amer.  Ed. ;  2d 
Vol.  same,  p.  219  and  notes;  The  People  agt.  Bishop,  5 
Wend.,  112;  People  agt.  Stone,  9  Wend.,  ISO;  Jtoscoe's  Dig. 
Cr.  Ev.,  311 ;  1  Russel,  136;  Bradway  agt.  Le  Worthy,  9 
John.,  250;  Fassett  agt.  Smith,  23  N.  Y.,  252;  4  Black, 
Com.,  158  and  note  (2 ;)  People  agt.  Babcock,  7  John.  201.) 

The  judgment  should  be  affirmed. 

By  the  court,  MULLIN,  P.  J. — This  action  was  brought  to 
recover  of  defendants  the  amount  due  on  a  note  made  by 
defendants  payable  to  George  W.  Sherwood,  for  $150,70, 
sixty  days  from  date,  and  it  was  dated  January  27,  1869. 
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The  note  was  transferred  for  a  valuable  consideration  fey 
the  payee  to  the  plaintiff. 

The  defense  set  up  in  the  answer,  and  in  support  of 
which  evidence  was  given  at  the  trial,  was  that  it  was  given 
to  compound  a  felony  committed  by  Hicks,  one  of  the  de- 
fendants. It  appears  by  the  evidence  that  Hicks  had  ob- 
tained board,  and 'the  use  of  horses  and  Carriages  from 
Sherwood,  named  as  payee  in  the  note,  under  the  false  and 
fraudulent  representations  that  he  was  engaged  in  lumber- 
ing and  buying  ties,  and  that  he  had  bought  and  paid  for 
large  quantities.  A  complaint  was  made  before  a  justice  of 
the  peace  of  Steuben  county,  against  said  Hicks,  who  was 
arrested  and  brought  before  the  justice  issuing  the  warrant, 
and  the  hearing  of  the  said  matter,  was  at  his  request  post- 
poned for  ten  days,  and  he  was  committed  for  safe-keeping 
during  the  ten  days  to  the  lock-up  in  Hornellsville. 

Several  of  the  defendants  desired  to  set  him  at  liberty,  so 
that  he  might  go  to  work,  and  earn  enough  to  pay  the 
debt  to  Sherwood,  the  costs  incurred  in  the  proceedings 
and  several  small  debts  due  to  other  persons.  Evidence 
was  given  on  the  trial  tending  to  prove*  that  before  the 
note  was  given,  it  was  agreed  that  if  given,  the  procedings 
should  cease  and  Hicks  set  at  liberty.  Evidence  was  also 
given  tending  to  prove  that  the  note  was  given  in  pay- 
ment of  the  debts  and  expenses  referred  to  above,  but  not 
for  the  purpose  of  compounding  the  offense  with  which 
Hicks  stood  charged.  It  was  conceded  that  the  prosecu- 
tion ceased  with  the  giving  of  the  note,  and  Hicks  set  at 
liberty.  The  referee  finds  that  the  defendants  and  Sher- 
wood entered  into  an  arrangement,  by  which  defendants 
should  sign  and  deliver  to  Sherwood  the  note  in  question, 
to  secure  the  payment  of  Hick's  indebtedness  to  S.,  to- 
gether with  certain  other  items  for  which  S.  had  become 
responsible,  and  upon  so  doing,  he  Hicks  should  be  re- 
leased, so  that  he  could  go  to  work,  and  pay  the  matter 
up,  and  the  paper  in  question,  was  then  signed  and 
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dlivered,  and  Hicks  discharged,  and  no  further  proceedings 
had  in  the  premises.  The  referee  further  finds  that  there 
was  no  agreement  on  the  part  of  Sherwood  to  settle  or 
compound  the  crime  for  which  Hicks  was  arrested. 

Bishop  in  his  work  on  criminal  law,  (<§  648,)  defines 
compounding  crime,  as  being  an  agreement  with  the  criminal 
not  to  prosecute  him. 

By  the  Revised  Statues,  (3d  Vol.  5th  Ed.  p.,  969,  §  18 
and  19,  and  by  $  12  p.,  973,)  it  is  made  a  crime  for  any 
person  having  actual  knowledge  of  the  commission  of  a 
crime,  punishable  with  death,  or  imprisonment  in  a  state 
prison,  or  in  a  county  jail,  or  by  a  fine,  who  shall  take 
money  or  property  of  another,  or  any  gratuity,  or  reward, 
or  any  engagement  or  promise  to  compound,  or  conceal 
such  crime,  or  to  abstain  from  prosecuting,  or  to  withhold 
evidence ;  and  upon  conviction  the  offender  shall  be  pun- 
ished, &c.  The  prohibition  of  the  statute  extends  beyond 
the  mere  agreement,  not  to  prosecute  and  subjects  to  punish- 
ment those  who  conceal  the  crime,  or  agree  to  conceal 
evidence.  In  Chitty  on  Contracts,  (p.,  673,)  it  is  said  :  "Any 
contract  which  can  prevent  or  impede  the  course  of  public 
justice,  is  illegal,"  and  he  illustrates  the  proposition  thus: 
An  agreement  in  consideration  of  suppressing  evidence,  or 
stifling  or  compounding  a  criminal  prosecution,  or  proceed- 
ing for  a  felony,  or  misdemeanor  of  a  public  nature,  as  per 
jury,  &c.,  is  void.  (Steuben  Co.  Sank  agt.  Mathewson,  5 
Hill,  252-,  Coppock  agt.  Bower,  4  M.  &  W.,  361  ;  Daimouth 
agt.  Bennett,  15  Barb.,  541  ;  Porter  agt.  Havens,  37 
Barb.,  343 ;  Kcir  agt.  Lamon,  51  E.  C.  L.,  308  5  People  agt. 
Pease,  16  Mass.,  91 ;  Jones  agt.  Eice,  18  Pick.,  440.) 

The  important  question  arising  on  this  appeal  is,  whether 
the  consideration  of  the  note  on  which  the  action  is  brcwght, 
was  an  agreement  to  compound  a  felony,  or  midemeanor, 
or  to  conceal  the  commission  of  either,  or  to  withhold  evi- 
dence in  relation  thereto,  or  to  do  any  other  act  preventing 
or  impeding  the  course  of  public1  justice.  Hicks  was  it: 
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custody  on  process  issued  on  a  criminal  complaint,  the  ob- 
ject of  Sherwood,  and  the  persons  signing  the  note  was  to 
release  him,  not  after  an  examination  of  witnesses  to  be 
produced  against  him,  but  before  and  without  any  examina- 
tion. 

He  was  to  be  released  .so  he  might  go  to  work,  and  earn 
money  to  pay  the  note.  To  obtain  this  end,  the  abandon- 
ment of  the  proceedings  against  him  was  an  essential  re- 
quisite, and  that  they  were  not  suspended  so  as  to  be 
revived  again,  is  shown  by  the  fact  that  the  costs  of  the 
proceedings  were  included  in  the  note. 

Sherwood  was  not  to  appear  against  him,  and  he  did  not. 
The  arrangement  was  consummated  and  Hicks  released. 

It  is  not  necessary  for  the  defendants  to  prove  that 
Sherwood,  in  terms  agreed  to  compound  a  crime,  in  order 
to  render  invalid  the  note. 

If  it  is  apparent  that  such  was  the  intention  of  the 
parties,  and  the  agreement  was  such  as  to  carry  out  the 
intent,  it  is  enough.  The  person  injured  by  the  criminal 
act  of  another,  in  his  person  or  property,  may  take  from 
the  wrong  doer,  compensation  for  the  wrong.  But  he  must 
not  enter  into  any  agreement  to  prevent,  or  stifle  a  pros- 
ecution for  the  crime.  If  it  was  necessary  to  prove  an  ex- 
press agreement  to  compound  the  crime,  impunity  could 
always  be  secured,  and  the  suppression  and  der'eat  of  crim 
inal  prosecutions  would  be  made  a  source  of  profit.  If  the 
holder  of  forged  paper,  may  for  a  consideration  surrender  it 
to  the  forger  and  retain  the  price  of  his  iniquity,  because, 
he  did  not  in  terms  agree  not  to  prosecute  the  criminal, 
the  desired  end  will  be  obtained  more  effectually,  without; 
than  it  could  be  with  such  an  express  agreement. 

It«is  not  necessary  to  render  invalid  such  a  contract  that 
the  person  receiving  the  consideration,  should  agree  not  to 
commence  new  proceedings  against  the  person  accused.  It 
is  enough  that  he  obligates  himself  to  release  the  defendant 
from  pending  prosecution.  For  if  this  was  not  so,  a  pros- 
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ecutor  might  institute  new  proceedings  every  day,  and  use 
them  to  extort  money  from  the  offender. 

It  is  almost  of  daily  occurrence  that  persons  instituting 
criminal  proceedings,  agree  to  abandon  them,  upon  being 
paid  a  consideration,  and  that  contract  is  deemed  to  be 
perfectly  just  and  fair,  because  it  is  not  agreed,  not  to  in- 
stitute any  new  or  other  prosecution. 

The  only  way  to  put  an  end  to  a  practice  so  corrupt  and  op- 
pressive, is  to  declare  all  such  contracts  to  discontinue  crim- 
inal proceedings  that  are  pending,  and  all  agreements  not  to 
institute  a  criminal  prosecution,  and  all  agreements  in  any  way 
to  prevent  or  stifle  such  prosecution,  as  immoral  and  illegal. 

The  case  of  Porter  ngt.  Havens,  (supra,)  is  a  very  striking 
illustration  of  the  strictness  with  which  the  courts  construe 
contracts,  affecting  the  administration  of  justice.  In  that 
G.  F.  Havens  being  under  two  indictments,  one  in  this  state 
and  one  in  Vermont,  and  was  in  custody  on  process  in  Ver- 
mont, upon  one  of  them,  he  and  his  father  as  his  surety, 
entered  into  an  agreement  with  one  Bowen,  to  whom  G. 
F.  H.  was  indebted  in  $2,400,  to  give  him  notes  for  his 
debt,  part  of  them  signed  by  both  him  and  his  father,  and 
part  by  George  alone,  under  an  agreement  that  they  should 
be  deposited  in  the  hands  of  a  third  person,  until  the  crim- 
inal prosecutions  were  ended,  without  further  trouble  or 
expense  to  said  George,  except  counsel  fees  —  then  to  be 
delivered,  upon  Bowen  delivering  to  the  persons  holding  the 
notes  discharges  from  certain  claims,  and  the  delivery  was 
to  be  upon  the  further  condition,  that  he,  B.,  should  not 
arrest,  or  cause  George  to  be  arrested,  on  any  process,  but 
should  cease  all  proceedings  against  him  —  when  this  ar- 
rangement was  made  there  were  in  the  hands  of  the  sheriff, 
process  for  the  arrest  of  George,  for  the  money  owing  by 
him,  to  said  Bowen. 

This  criminal  prosecutions  being  terminated  the  notes 
were  delivered  to  Bowen,  and  he  transfered  them  to  the 

plaintiff. 
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On  the  trial  the  foregoing  facts  were  proved,  and  the 
defendant  having  rested,  the  plaintiff  proved  by  Tracy  that 
he  was  present  at  and  drew  the  contract,  and  there  was 
no  connection  to  his  knowledge  between  the  settlement 
and  the  indictments,  other  than  appeared  in  the  writing 
itself,  and  the  arrangement  as  to  the  deposit  and  delivery 
to  B.,  of  the  notes  was,  as  he  understood,  for  the  benefit  of 
the  father.  B.  had  nothing  to  do  so  far  as  the  witness 
knew,  with  the  criminal  prosecutions,  except  the  one  for 
false  pretences  in  obtaining  money  by  such  pretenses  from 
B. 

It  was  offered  to  prove  on  the  part  of  the  plaintiff,  that 
the  arrangement  was  not  made  at  B.'s  request  j  that  there 
was  no  agreement  or  understanding  that  B.  should  suppress 
or  withhold  any  evidence,  or  to  put  an  end  to  the  prosecu- 
tions, and  that  he  never  did  put  an  end  to  them,  but  that 
the  same  was  done  by  the  courts  without  his  procure- 
ment, or  interference,  and  that  the  said  notes  were  not 
given  to  compound  a  felony  or  criminal  offense.  The  evi- 
dence was  rejected,  and  there  was  a  verdict  for  the  defend- 
ant. The  general  term  affirmed  the  judgment,  holding  the 
contract  immoral,  illegal  and  void,  and  that' the  contract 
being  unambiguous  and  clear,  must  be  construed  by  itself, 
and  the  parol  evidence  offered  was,  therefore,  incompetent. 

The  court  construed  the  agreement  by  B.  not  to  arrest 
or  cause  to  be  arrested,  the  said  George  as  an  agreement  not 
to  prosecute  him  for  either  of  said  criminal  offenses,  and  for 
that  reason  illegal,  because  there  was  inducement  and  con- 
sideration, to  discontinue  and  terminate  the  criminal  pro- 
ceedings, and  plainly  to  accomplish  that  result  the  note 
was  given. 

The  facts  found  by  the  referee  show  the  agreement  to 
terminate  the  criminal  prosecution  then  pending,  for  a  pe- 
cuniary consideration,  and  its  termination  in  pursuance  of 
it.  I  cannot  doubt  but  that  such  an  agreement  is  unlawful 
and  void. 
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The  further  finding  that  there  was  no  agreement  to  settle 
or  compound  the  crime  for  which  Hioka  was  arrested,  is  not 
only  not  supported  by  the  facts  proved  and  found,  but  is 
wholly  inconsistent  therewith. 

If  the  referee  intended  to  find  that  there  was  no  such 
agreement  in  terms  entered  into,  his  finding  may  be  justified 
by  the  evidence  of  Sherwood  and  his  attorney  Holliday. 
But  it  is  not  necessary  that  the  agreement  should  be  to  com- 
pound the  crime,  it  is  enough  that  such  is  the  legal  effect 
of  it,  and  that  such  was  the  intention  of  the  parties. 

Compounding  a  criminal  offense  is  not,  I  have  endeavored 
to  show,  the  only  thing  that  renders  a  contract  void.  An 
agreement  not  to  give  evidence,  or  to  stifle  a  prosecution  is 
just  as  corrupt,  as  an  agreement  to  compound  a  felony,  or 
other  crime;  assuming  that  the  word  compounded  does  not 
embrace  all  the  acts  which  may  be  resorted  to  to  prevent, 
embarrass  or  terminate  a  prosecution,  in  which  sense  it 
seems  sometimes  to  be  used. 

It  is  suggested  that  by  recent  decisions  of  the  court  of 
appeals,  obtaining  money  or  other  property  by  false  pre- 
tences, is  not  a  felony,  but  is  a  misdemeanor;  it  was  an  of- 
fense which  the  person  injured  might  compromise,  and  hence 
it  was  not  unlawful  for  him  to  receive  from  the  wrong-doer 
compensation  for  the  injury  done  him. 

The  difficulty  in  this  case  is  not  that  he  received  compen- 
sation, but  it  is  that  in  consideration  of  receiving  such  com- 
pensation, he  agreed  to  abandon  a  pending  criminal  pros- 
ecution. 

It  is  said  in  Chitty  on  Contracts,  (p.  674),  that  the  gen- 
nral  rule  is  that  when  an  offense  may  be  made  a  subject  of 
a  civil  action,  as  well  as  of  an  indictment,  and  criminal  and 
civil  actions  are  instituted,  an  agreement  to  pay  the  costs 
of  the  civil  suit  on  being  stopped,  is  binding,  if  the  costs 
of  the  criminal  proceeding  are  not  included  in  the  arrange- 
ment, and  it  is  no  part  of  the  bargain  that  the  indictment 
should  be  abandoned. 
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In  Kier  agt.  Lamon,  (51  E.  C.  L.}  308),  it  was  held,  that 
a  party  may  compromise  any  offense,  though  made  the  sub- 
ject of  an  indictment,  for  which  he  might  recover  damages 
in  a  civil  action,  but  if  the  offense  is  of  a  public  nature,  no 
agreement  can  be  valid  that  is  founded  on  a  consideration 
of  stifling  a  prosecution  for  it. 

The  right  to  recover  compensation  in  such  cases  is  regu- 
lated by  statute,  and  to  prevent  abuse,  the  words  prescribed 
by  it  should  be  followed.  (3  E.  S.}  5th  Ed.,  1021,  §§70 
to  74:). 

Those  sections  require  that  in  cases  of  assaullt  and  bat- 
tery, and  other  misdemeanors  for  which  the  injured  party 
has  a  remedy  by  civil  action,  he  shall  appear  before  the  mag- 
istrate, before  whom  the  criminal  proceedings  are  pending,' 
or  before  a  county  judge,  and  acknowledge  satisfaction  in 
writing,  and  this  officer  in  his  discretion,  on  the  payment 
of  costs,  may  dismiss  the  proceeding. 

Nothing  of  the  kind  was  done  in  this  case.  If  therefore 
the  statute  applies  it  does  not  aid  the  plaintiff.  If  it  does 
not,  and  Sherwood  had  the  right  to  compromise  irrespect- 
ive of  it,  his  compromise  was  rendered  illegal  by  reason  of 
the  agreemeut  to  discontinue  the  proceedings. 

This  case  furnishes  an  illustration  of  the  mischief  that 
would  result  from  permitting  complainants  to  make  con- 
tracts with  those  accused  of  crime.  The  note  contains  over 
$42  00  for  fees  of  the  constable  who  made  the  arrest. 

That  a  most  unjust  advantage  was  taken  of  Hicks,  not 
only  in  respect  to  the  fees  taken,  but  m  requiring  him  to 
furnish  security  for  claims,  the  accuracy  of  which  he  had  no 
means  to  ascertain. 

The  whole  proceedings  were  illegal  and  corrupt.  The 
judgment  mus^therefore  be  reversed,  and  a  new  trial  or- 
dered, costs  to  abide  the  event,  and  order  of  reference  va- 
cated. 
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N.  Y.  SUPERIOR  COURT. 
ANDREW  L.  IRELAND  agt.  WILLIAM  H.  NICHOLS  and  others. 

The  perfection  and  service  of  notice  of  appeal  to  the  court  of  appeals,  from  a  judg- 
ment, does  not  preclude  the  respondent  from  moving  in  the  court  below  and  ob- 
taining an  order  for  the  discharge  of  a  receiver  appointed  on  behalf  of  the  appel- 
lant, to  collect  rents  during  the  pendency  of  the  action  to  recover  possession  of 
real  estate.  . 

Heard  Special  Term,  June,  1870. 

Decided  June  IQth,  1870. 
t 

MOTION  by  defendant  for  discharge  of  the  receirer  ap- 
pointed to  collect  rents  pending  this  action, 

D.  T.  WALD^,  for  motion. 
IRA  D.  WARREN  and 
J.  B.  IRELAND,  opposed. 

FREEDMAN  J. — This  action  was  brought  by  plaintiff  as 
lessor  a  gainst  the  defendant  Nichols,  as  lessee,  to  recover 
the  possession  of  real  property  upon  the  ground  that  the 
lease  had  been  forfeited  for  violation  of  its  conditions. 

The  main  question  in  the  Case  was  whether  the  forfeiture 
incurred  had  been  waived  by  plaintiff. 

Upon  tho  trial,  the  court  directed  the  jury  to  find  a  ver- 
dict for  the  defendant,  to  which  ruling  the  plaintiff  duly 
excepted. 

The  jury  by  direction  of  the  court  found  a  verdict  for  the 
defendant  and  the  exception  was  ordered  to  be  heard  at  the 
general  term  in  the  first  instance,  and  judgment  was,  in  the 
mean  time  suspended. 
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The  general  term  overruled  the  exception,  and  ordered 
judgment  for  the  defendant  upon  the  verdict. 

After  the  entry  of  the  judgment,  in  conformity  with  the 
decision,  plaintiff  perfected  an  appeal  to  the  court  of  appeals. 

Defendant  now  moves  that  the  receiver  appointed  for  the 
collection  of  the  rents  during  the  pendency  of  the  action 
(37  How.,  222),  be  discharged. 

Plaintiff  insists  that  the  motion  comes  too  late,  for  the 
reason  that  the  perfection  of  the  appeal  has  deprived  this 
court  of  the  power  to  grant  it,  but  the  authorities  cited  on 
this  point  fail  to  establish  the  proposition. 

Section  339,  of  the  Code  prescribes  that  the  perfection 
of  the  appeal  shall  stay  all  further  proceedings  in  the 
court  below,  upon  the  judgment  appealed  from  or  upon  the 
matter  embraced  therein.  The  proceedings  here  referred  to, 
must  be  construed  to  mean  such  proceedings  as  may  be  in- 
stituted by  the  respondent  for  the  purpose  of  enforcing  the 
provisions  of  the  judgment,  especially  as  the  same  section, 
in  express  terms,  preserves  the  power  of  the  court  below, 
to  proceed  upon  any  other  matter  included  in  the  action, 
and  not  affected  by  the  judgment  appealed  from. 

The  security  on  appeal  only  stays  further  proceedings  in 
execution  of  the  judgment,  but  confers  no  power  upon  the 
court  below  to  undo  anything  already  done  upon  the  judg- 
ment. 

Thus,  in  Howe  agt.  Searing,  (6  Bosiv.,  684),  it  was  held, 
that  the  perfection  of  the  appeal  suspended  the  right  of  the 
respondent  to  institute  proceedings  for  the  punishment  of 
the  appellant  for  the  violation  of  a  perpetual  ini unction 
awarded  by  the  judgment  during  the  pendency  of  the  ap- 
peal from  the  judgment  in  the  court  of  appeals,  and  that  in 
the  mean  time  the  appellant  could  act  at  his  peril. 

And  in  Eatlibone  agt.  Morris,  (9  Abb.,  213),  it  was  held, 
on  a  motion  to  supersede  an  execution  issued,  that  the  ef- 
fect of  the  security  on  appeal,  under  §339,  was  simply  to 
stay  all  further  proceedings,  but  that  the  court  had  no  au- 
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thority  to  vacate  any  proceeding  already  instituted,  or  release 
any  right  already  acquired  by  the  respondent, under  the 
judgment. 

The  case  of  John  Berry,  Receiver  &c.}  (26  Barb.,  55),  is 
to  the  same  effect. 

In  the  present  case,  the  appointment  of  the  receiver  was 
a  provisional  remedy  in  the  action  and  ancillary  to  it.  It 
was  made  by  the  court  in  the  exercise  of  its  discretionary 
powers,  not  as  a  matter  of  strict  right,  but  purely  as  a  mat- 
ter of  favor  to  the  plaintiff,  and  is  entirely  independent  of 
the  judgment,  from  which  plaintiff  appealed,  and  which,  so 
far  as  the  court  is  concerned,  is  a  final  determination  of  the 
actual  rights  of  the  parties. 

Upon  a  comparison  of  the  language  of  §339  of  the  Code, 
with  that  of  §86  of  1  Revised  Statutes,  p.  607,  and  a  care- 
ful examination  of  the  questions  decided  by  the  Chancellor 
in  Hunt  agt.  The  Mayor  &c.,  of  Albany,  (3  Paige,  385),  I 
entertain  no  doubt  that  this  court,  notwithstanding  plain- 
tiff's appeal  from  the  judgment,  possesses  the  power  tore- 
dress  a  wrong  which,  as  it  now  appears  has  been  done  to 
the  defendant  by  the  allowance  of  a  mere  provisional  meas- 
ure not  affecting  the  merits  of  the  action. 

According  to  the  current  authorities,  the  entry  of  the 
judgment  in  favor  of  the  defendant,  had  the  effect  of  en- 
ding the  functions  of  the 'receiver,  but  the  receiver  is  not 
discharged  thereby. 

The  court  may  according  to  the  exigencies  of  the  case, 
upon  good  cause  shown,  either  continue  or  discharge  him 
by  a  further  order. 

Upon  an  examination  of  the  peculiar  facts  of  this  case, 
I  have  come  to  the  conclusion  that  the  receiver  should  be 
discharged. 

I  hereby  appoint  James  M.  Smith  Esq.  as  referee,  to  pass 
the  accounts  of  the  receiver,  and  upon  the  confirmation  of 
the  referees  report,  the  receiver  will  be  required  to  pay 
over  the  funds  less  all  proper  charges,  to  the  clerk  of  this 
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court,  to  be  invested  by  said  clerk  in  the  New  York  Life 
Insurance  &  Trust  Company,  until  the  further  order  of 
this  court. 

Order  to  be  settled  on  two  days  notice. 

NOTE. — Suppose  the  general  term  had  reversed  the  judgment  at  special  term,  and 
ordered  a  new  trial,  could  the  respondent  then  have  moved  at  special  term,  and 
obtained  a  discharge  of  the  receiver  before  a  new  trial  ?  Now,  suppose  the  court 
of  appeals  does  the  same  thing,  would  not  the  same  consequences  follow  f  (REP.) 
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BARNET  SILVERMAN  agt.  DELPHINE  HENANT. 

An  order  for  the  supplementary  examination  of  a  judgment  debtor  cannot  issue  on 
a  return  of  execution  made  by  a  marshal. 

Special  Term,  November,  1870. 

THIS  was  a  motion  by  plaintiff  in  this  proceeding  and 
the  judgment  debtor  of  defendant,  to  dismiss  an  order  for 
his  supplementary  examination  on  the  ground  that  such 
order  was  made  improperly  and  without  jurisdiction. 

EDWARD  F.  BROWN,  for  motion. 
EDWARD  BROWNE,  Jr.,  opposed. 

LARREMORE,  J. — An  order  was  made  in  above  action 
upon  proceedings  supplementary  to  execution  for  the  ex- 
amination of  the  plaintiff,  who  failed  to  appear  for  examina- 
tion, and  a  motion  is  now  made  to  punish  him  for  con- 
tempt. It  appears  from  the  affidavit  upon  which  the 
original  order  was  made  that  the  judgment  upon  which 
these  proceedings  are  founded  was  recovered  in  the  marine 
court  against  the  plaintiff  for  costs,  April  21,  1870,  and  a 
transcript  thereof  was  filed  on  the  same  day  in  the  office 
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of  the  clerk  of  the  city  and  county  of  New  York.  That  on 
the  same  day,  an  execution  upon  said  judgment  against  the 
property  of  the  plaintiff  was  issued  to  one  of  the  marshals 
of  the  city  of  New  York,  where  said  plaintiff  resided,  and 
that  suid  marshal  had  returned  said  execution  wholly  un- 
satisfied. It  was  insisted  on  the  argument,  (among  other 
objections  raised.)  that  the  issuing  of  the  execution  to  said 
marshal  and  his  return  thereon  did  not  confer  jurisdiction 
to  grant  the  order  for  said  examination.  Section  3,  chapter 
400,  of  the  laws  of  1865,  (under  which  it  is  claimed  that 
the  authority  of  the  marshal  is  derived,)  provides  that  any 
summons,  warrant,  attachment,  execution,  or  other  process 
issue'd  by  any  of  the  justices  of  the  marine  court  of  the 
city  of  New  York,  or  by  the  clerk  of  said  court,  may  be 
served  by  any  marshal  of  said  city,  who  shall  be  allowed 
the  same  fees  therefor  as  the  sheriff  of  the  county  of  New 
York  is  allowed  by  law  for  like  services ;  and  the  return 
of  any  of  said  marshals  to  any  process  directed  to  him.  for 
service  or  execution  as  aforesai'd  shall  have  the  same  force 
and  effect  as  the  return  of  a  sheriff  to  process  issued  out  of 
courts  of  record.  By  section  4  of  the  act  passed  April  24, 
1862,  (entitled  "an  act  in  relation  to  the  courts  in  the 
city  and  county  of  New  York,"  chapter  4S4,  Laws,  1862,) 
the  constables  elected  or  appointed  after  the  passage  of 
that  act,  were  to  be  denominated  the  marshals  of  the  city 
of  New  York,  with  like  powers  and  duties  as  said  con- 
stables. Prior  to  the  passage  of  this  act,  at  the  time  of  the 
passage  of  the  act  of  1805,  all  process  (except  the  summons) 
issuing  out  of  the  marine  court  was  by  law  to  be  directed 
and  served  by  the  sheriff  of  the  city  and  county  of  New 
York.  (See  Laws  1857,  chap.  295.)  The  said  act  of  1865, 
which  is  amendatory  of  the  act  of  1862,  confers  no  ad- 
ditional power  or  authority  upon  said  marshals,  except  the 
concurrent  right  to  serve  and  execute  all  process  issued  out 
of  said  marine  court,  in  like  manner  and  with  the  same 
effect  as  said  sheriff.  Proceedings  supplementary  to  execu- 
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tion  can  only  be  had  under  section  292  of  the  Code  which 
requires  an  execution  to  be  issued  to  and  returned  by  the 
sheriff  of  the  county  where  the  debtor  resides,  or  where  the 
judgment  roll,  or  a  transcript  of  the  judgment,  is  filed.  This 
section  was  not  amended  by  the  third  section  of  the  said  act 
of  1865,  the  provisions  of  which  latter  section  have  reference 
only  to  process  and  proceedings  in  the  marine  court.  The 
issuing  of  tre  execution  to  the  marshal  and  his  return 
thereto,  were  wholly  insufficient  to  sustain  these  proceed- 
ings. 

NOTE. — By  the  act  of  1865,  the  return  of  a  marshal  upon  an  execution  "  shall 
have  the  same  force  and  effect  as  the  return  of  a  sheriff  to  process  issued  out  of  a 
court  of  record."  •  The  question,  therefore  is,  what  effect  has  the  return  (unsatisfied) 
of  a  sheriff  upon  an  execution  issued  out  of  a  court  of  record,  in  conferring  juris- 
diction upon  the  court  or  judge,  in  granting  an  order  of  examination  in  supplemen- 
tary proceedings  ?  The  answer  to  the  latter  would  seem  to  be  also  an  answer  to 
the  former,  as  the  return  is  to  have  the  same  force  and  effect. — Ki:r. 


NEW  YORK  PRACTICE  REPORTS. 


Stevenson  agt.  Pusch. 


SUPREME  COURT. 

SAMUEL  D.  STEVENSON,  respondent  agt.  HENRY  C.  PUSCH, 

appellant. 

Where,  on  the  trial  a  verdict  was  rendered  for  the  defendant,  and  the  plaintiff1  then 
moved  for  a  new  trial  on  a  case,  and  the  verdict  was  set  aside  and  a  new  trial 
ordered,  with  ten  dollars  costs  to  abide  the  event ;  thereupon  the  defendant  appealed 
from  this  order  to  the  general  term,  where  it  was  affirmed  with  costs.  Upon  a 
second  trial  the  defendant  recovered  a  verdict  : 

Held,  that  in  adjusting  defendant's  costs  on  the  last  trial,  the  plaint'!:/,  and  not  the 
defendant,  should  be  allowed  the  costs  awarded  on  the  appeal  from  the  order 
directing  a  new  trial. 

Erie  General  Term,  April,  1870. 

Present,  MARVIN,  DANIELS,  and  TALCOTT,  Justices. 

APPEAL  from  order  of  special  term,  directing  re-adjust- 
ment of  costs.  Upon  the  trial  of  the  action  a  verdict  was 
rendered  for  the  defendant.  The  plaintiff  then  moved  for  a 
new  trial  on  a  case,  and  the  verdict  was  set  aside  and  a  new 
trial  ordered,  with  ten  dollars  costs,  to  abide  the  event. 
The  defendant  appealed  from  the  order  to  the  general  term, 
where  it  was  affirmed  with  costs.  The  cause  was  again 
tried,  and  the  defendant  recovered  a  verdict.  Upon  the 
adjustment  of  the  defendant's  costs  he  was  allowed  the 
costs  awarded  on  the  appeal  from  the  order  directing  anew 
trial.  The  plaintiff  appealed  to  the  special  term,  and  an 
order  was  there  made  directing  the  clerk  to  strike  out  of 
the  defendant's  bill,  the  costs  awarded  on  the  appeal  from 
the  order,  and  allowed  them  to  the  plaintiff.  And  the 
present  appeal  was  taken  from  that  order. 

WM.  H.  GURNEY,  for  appellant. 
T.  J.  SIZER,  for  respondent. 
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By  the  court,  DANIELS,  J. — By  the  provisions  of  the  Code 
which  govern  the  rights  of  the  parties  to  the  present  con- 
troversy, the  allowance  to  be  made  of  costs  upon  the 
affirmance  of  the  order,  was  purely  within  the  discretion 
of  the  court.  This  was  expressly  made  so  by  section  306  of 
the  Code.  That  provided  that  the  costs  of  an  appeal  when 
a  new  trial  should  be  ordered,  should  be  in  the  discretion 
of  the  court.  It  accordingly  had  the  power  to  award  costs 
generally  dependent  upon  the  ultimate  result  of  the  action, 
in  which  case  they  would  be  recovered  by  the  party 
finally  succeeding,  or  to  order  them  only  in  favor  of  the 
party  succeeding  upon  the  appeal  itself.  The  fact,  that 
they  were  not  ordered  in  such  a  manner  as  to  render  them 
dependent  upon  the  final  result  of  the  suit,  is  a  circumstance 
very  directly  indicating  that  it  was  no  part  of  the  purpose 
of  the  court  to  make  such  a  direction  concerning  them. 
And  there  was  an  obvious  impropriety  in  awarding  them 
generally  in  favor  of  the  party  who  had  unsuccessfully 
appealed  from  the  order  of  the  special  term.  Either 
such  an  order  as  that,  or  one  rendering  such  discretionary 
costs,  dependent  upon  the  final  result  of  the  action,  would 
not  be  a  very  discreet  exercise  of  the  authority  conferred 
upon  the  court,  under  the  circumstances  ordinarily  presented 
upon  such  appeals.  For  it  would  not  only  tend  to  encour- 
age injudicious  appeals  of  that  character,  but  beyond  that, 
it  would  be  attended  with  the  injustice  of  making  the  party 
not  at  all  in  fault  on  that  portion  of  the  controversy,  liable 
for  its  expenses,  in  case  the  action  should  be  finally  deter- 
mined in  favor  of  his  adversary.  These  results  would  seem 
to  require  that  a  direction  which  would  produce  them, 
should  be  clearly  given.  Cases,  no  doubt,  arise  where  such 
a  direction  would  not  be  improper.  But  where  they  do, 
they  should  certainly  be  disposed  of  in  such  terms  as  will 
leave  no  very  great  doubt  as  to  what  was  the  purpose  of 
the  court. 

The  direction  in  this  case,  was  not  of  that  character.     It 
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was  an  award  of  costs  without  any  special  designation  as 
to  the  party  who  should  be  entitled  to  recover  them.  And 
in  view  of  the  fact  that  the  plaintiff  had  succeeded  on  that 
portion  of  the  case,  it  must  have  been  designed  that  the 
costs  should  be  recovered  by  him.  They  were  to  com- 
pensate the  party  who  was  not  in  fault,  for  opposing  an 
unsuccessful  application  made  by  his  adversary.  Where  an 
order  may  be  made  generally  with  costs,  it  must  from  the 
nature  of  the  case,  be  intended  to  be  in  favor  of  the  party 
succeeding  on  the  proceeding  for  which  the  costs  are 
allowed.  If  that  were  not  the  case,  there  would  be  no 
sense  or  propriety  in  the  form  adopted,  where  the  costs  are 
intended  to  depend  upon  the  final  result,  of  expressly 
declaring  that  to  be  the  case.  The  order  of  the  special 
term  was  right,  and  it  should  be  affirmed,  but  as  the  point 
seems  to  be  without  any  adjudged  authority  upon  it,  no 
costs  should  be  allowed. 
MARVIN  and  TALCOTT,  concur. 
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SUPREME  COURT. 
JOHN  B.  HUXFORD  agt.  CHARLES  BOGARDUS. 


Where  notice  of  a  mechanic's  lien,  (Sess  L.  1854,  Ch.,  402,  is  properly  filed,  and  an 
action  is  thereafter  duly  commenced  to  enforce  such  lien,  if,  during  the  'pendency 
of  the  action,  the  year  expires  in  which  the  statute  limits  the  lieu,  the  plaintiff  must 
be  noMuited  with  costs. 

And  the  court  has  jurisdiction  to  award  costs  to  the  defendant  in  such  case. 


Albany  Special  Term,  August,  1870. 

MOTION  to  set  aside  a  judgment. 

On  the  1st  day  of  Angust,  1868,  the  plaintiff  filed  a 
notice  under  the  mechanic's  lien  law.  (Sess  Laws,  1S54, 
Ch.,  402.)  Within,  the  proper  time  he  commenced  an  ac- 
tion under  said  act,  to  enforce  his  lien.  The  defendant  an- 
swered, and  issue  was  joined  about  October  10,  1868.  On 
the  16th  of  February,  1869,  at  the  Greene  circuit,  on  mo- 
tion of  plaintiff's  attorney,  and  on  consent  of  defendant's 
attorney,  the  action  was  referred^  The  action  was  brought 
to  a  hearing  before  the  referee,  and  on  the  8th  day  of  July, 
1870,  the  plaintiff's  counsel  announced  that  the  evidence 
on  the  part  of  the  plaintiff,  was  closed.  The  defendant's 
counsel  then  moved  for  a  nonsuit  on  the  ground  that  more 
than  one  year  had  expired  since  the  creation  of  the  lien. 
The  referee  granted  the  motion,  and  reported  that  the 
defendant  should  recover  costs  against  the  plaintiff.  Judg- 
ment for  $116  35  costs,  was  thereupon  perfected  in  favor 
3f  defendant  against  the  plaintiff,  July  20,  1870.  This 
judgment,  the  plaintiff  now  moves  to  set  aside  on  the 
ground  that  the  expiration  of  the  lien  deprived  the  court  of 
jurisdiction  to  award  costs  to  either  party. 

JAS.  B.  OLNEY,  for  defendant. 
OLNET  &  KING,  for  plaintiff". 
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LEARNED,  J. — Under  this  mechanic's  lien  law  the  claim- 
ant, by  filing  his  notice  with  the  proper  clerk,  acquires  a 
lien,  which  (unless  sooner  discharged,)  continues  one  year. 
(Sect.,  1,  4?  20.)  The  lien  then  ceases.  (Freeman  agt. 
Cram,  3  N.  Y.t  305  ;  Grant  agt.  Vandercook,  2  Albany  Law 
Journal,  52.)  In  order  to  make  this  lien  available,  this 
same  statue  authorizes  the  commencement  of  an  action  "  to 
enforce  said  lien."  (Sect.  6.)  This  action,  after  issue  joined, 
is  to  be  "governed,  and  tried  in  all  its  respects,  as  upon 
issues  joined,  and  judgments  rendered  in  other  actions 
arising  on  money  demands  upon  contracts"  (Sect.  14.) 
Costs  and  disbursements  are  to  be  allowed  to  either  party 
upon  the  principles,  and  by  the  same  rules  as  in  actions 
on  contract.  (Sect.  16.)  It  may  be  important  to  bear  in 
mind  that  the  creation  of  the  lien  is  a  matter  entirely  dis- 
tinct from  the  action  to  enforce;  just  as  distinct  as  the 
"execution  of  a  mortgage  is  from  the  action  to  foreclose. 

The  cases  of  Grant  agt.  Vandercook,  has  decided  that, 
notwithstanding  the  commencement  and  pendency  of  the 
action,  the  lien  ceases  at  the  expiration  of  the  year;  and 
that,  therefore,  after  it  has  ceased,  the  court  has  no  right 
to  enforce  it.  And  the  general  term  in  that  case  set  aside 
a  judgment  recovered  in  favor  of  "the  plaintiff,  after  the  lien 
had  ceased,  with  costs. 

The 'motion  now  before  the  court  presents  this  question: 
A  plaintiff  at  the  commencement  of  his  action  has  (.or  may 
be  supposed  to  have)  a  good  cause  of  action ;  before  the 
conclusion  of  the  trial  that  cause  of  action  ceases  by  its  own 
limitation,  known  to  the  plaintiff  at  the  commencement  of 
the  action.  What  should  be  the  verdict  or  report  of  the 
referee  and  what  the  judgment? 

It  seems  to  me  that  the  plaintiff  must  be  nonsuited,  and 
that  the  defendant  is  entitled  to  costs. 

The  argument  of  the  plaintiff's  counsel  in  this  case  is 
that  the  court  has  no  jurisdiction,  and  therefore,  no  power 
to  act.  And  this  is  based  on  some  language  used  in  the 


96  NEW  YORK  PEACTICE  BEPOETS. 

Huxford  agt.  Bogardus. 

opinion  in  the  case  of  Grant  agt.  VandercooJc.  But  I  think, 
that  the  court  must  have  u«ed  the  words,  "  without  jurisdic- 
tion" in  that  opinion  with  the  meaning  that  the  cause  of 
action  had  ceased,  and  that  hence  there  was  nothing  for  the 
court  to  enforce.  •  I  do  not  think  that  the  question  of 
jurisdiction,- in  the  strict  meaning  of  that  word,  was  be- 
fore the  court,  and  I  am  quite  sure  it  was  not  passed  upon. 

Suppose,  for  instance,  that  a  plaintiff  should  commence 
such  an  action  as  this,  after  the  expiration  of  the  year. 
Could  not  the  defendant  appear  and  answer  and  recover 
costs?  Or  suppose  that  a  plaintiff  should  commence  an 
action  to  foreclose  an  alleged  mortgage,  and  it  should  ap- 
pear on  the  trial  that  no  such  mortgage  had  ever  existed  ; 
while  it  is  true  that  in  a  certain  loose  sense,  we  might 
say  that  the  court  had  no  jurisdiction  to  enforce  a  mortgage 
which  had  no  existence,  yet,  there  could  be  no  doubt  that 
the  court  could  award  costs  to  the  defendant. 

It  may  be  said  that  it  is  a  hardship  on  the  plaintiff  to 
award  costs  against  him.  But  it  must  be  remembered  that 
the  defendant  may  have  a  good  defense  to  this  claim  on  the 
merits,  which  he  might  have  shown,  if  the  action  had  been 
disposed  of  during  the  year.  And  it  would  be  dangerous, 
in  case  the  plaintiff  should  fear  that  he  could  not  succeed 
on  the  merits,  to  permit  him  to  escape  costs  by  failing  to 
perfect  judgment  within  the  year. 

When  the  plaintiff  begins  his  action,  he  knows  that  he 
must  perfect  a  judgment,  if  at  all,  within  the  year  from  the 
commencement  of  the  lien.  It  must  be  at  his  peril,  if  he 
fail  within  that  time  to  secure  his  rights. 

I  may  remark  that  possibly,  upon  good  cause  showrf,  the 
court  might  allow  a  plaintiff  in  circumstances  like  the 
present  to  discontinue  without  costs  5  as  in  case  of  a  dis- 
charge in  bankruptcy  after  the  commencement  of  the  ac- 
tion, and  the  like.  But  that  question  is  not  before  me. 

I  must  deny  the  motion,  with  $10  costs. 
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SUPREME  COURT. 

WlLLAED     GOTCHEUS     agt.     EDWARD     S.     MATHESON    and 

JUSTICE   L.   JOHNSON,    Impleaded    with    RICHARD    M. 
BARQHARDT.  ..>..  . 

The  act  of  congress  approved  March  3, 1865,  (section  21,)  providing  additional 
penalties  for  the  crime  of  desertion  from  the  military  and  naval  service  of  the 
United  States,  including  the  forfeiture  of  citizenship,  &c.,  is  not  unconstitutional, 
It  is  not  an  ex  post  facto  law  ;  neither  is  it  a  bill  of  attainder,  for  the  reason  that 
it  contemplates  a --rial  by  a  court  marshal  to  enforce  such  penalties. 

Where  a  person,  who  claims  to  be  a  citizen  of  this  stare,  offers  to  vote  at  an  election 
duly  held  iu  said  state,  but  is  challenged  on  the  ground  that  he  has  forfeited  his 
citizenship  by  reason  of  desertion,  and  the  force  of  the  above  mentioned  act,  the 
inspectors  of  election  cannot  refuse  to  receive  his  vote  because  they  are  satisfied 
from  his  examination  on  oath,  that  be  has  thus  forfeited  his  citizenship — they 
must  have  legal  evidence  of  his  conviction  as  a  deserter  before  a  court  marshal, 
or  some  other  competent  court,  in  order  to  warrant  them  in  rejecting  his  vote. 

Sroome  Special  Term,  and  Circuit,  June,  1870. 
DEMURRER  to  second  defense  in  the  answer. 

HUNT  &  GREEN  counsel  for  plaintiff". 

L.  SEYMOUR  counsel  for  defendant.  < 

MURRAY,  J. — The  defendants  were  inspectors  of  election 
in  district  No.  2  of  the  town  of  Triangle  in  Broome  county. 
At  the  general  election  in  1S68,  the  plaintiff  offered  his 
vote  to  them  as  inspectors.  They  excluded  it.  He  brings 
this  action  against  them  for  damages,  and  alleges  that  they 
illegally  excluded  it.  The  defendants,  Matheson,  and  John- 
son, as  a  several  defense  in  their  answer,  allege  on  informa- 
tion and  belief  that  the  plaintiff  prior  to  the  3d  day  of 
March,  1865,  had  been  in  the  military  service  of  the  United 
Voi*  XL.  7 
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States,  and  had  deserted  therefrom,  and  did  not  return  to 
said  service,  or  report  himself  to  a  provost  marshal,  within 
sixty  days  after  the  proclamation  mentioned  in  section  21 
of  the  act  of  congress,  entitled  "an  act  to  amend  the 
several  acts  heretofore  passed,  to  provide  for  the  enrolling 
and  calling  out  of  the  national  forces  and  for  other  pur- 
poses" approved  March  3d,  1865.  That  when  the  plaintiff 
offered  his  vote  at  said  election,  he  was  duly  challenged  on 
the  ground  that  he  had  deserted  from  the  military  service 
of  the  United  States,  and  had  not  returned  thereto 
pursuant  to  the  requirements  of  the  said  act.  That  the 
defendants  thereupon  as  in  duty  bound,  and  by  law  re- 
quired, administered  to  the  plaintiff  the  oath  by  law  pro- 
vided for  such  cases,  and  the  plaintiff  then  and  there  refused 
to  answer  any  questions  that  might  be  put  to  him  in  rela- 
tion to  the  ground  on  which  such  challenge  had  been  made, 
except  that  he  stated  that  he  had  been  in  such  military 
service,  and  the  defendants  then  and  there  refused  to  receive 
his  said  ballots,  or  to  permit  him  to  vote. 

The  plaintiff  demurs  to  this  defense  on  the  ground  that  the 
matters  alleged  do  not  constitute  a  defense.  By  the  demur- 
rer, the  plaintiff  admits  the  truth  of  the  matters  therein 
stated.  The  question  is  thus  raised  assuming  all  the  mat- 
ters therein  stated  to  be  true}  "Were  the  defendants  re- 
quired by  law  to  allow  the  plaintiff  to  vote?" 

By  the  statement  in  said  defense,  it  appears  that  the 
plaintiff's  vote  was  challenged  on  the  ground  of  his  being 
a  deserter.  No  other  ground  is  stated.  I  am  required, 
therefore,  to  assume,  that  in  all  other  respects  he  had  the 
undisputed  qualifications  of  a  legal  voter. 

Section  21  of  the  act  of  congress,  approved  March  3d, 
1865,  referred  to  in  the  said  defense,  provides  that  in  addition 
to  the  other  lawful  penalties  of  the  crime  of  desertion  from 
the  military  or  naval  service,  <(  all  persons  who  have  deserted 
the  military  or  naval  service  of  the  Uuited  States,  who  shall 
not  return  to  said  service,  or  report  themselves  to  a  provost 
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marshal,  within  sixty  days  after  the  proclamation  herein 
after  mentioned,  shall  be  deemed  arid  taken  to  have  volun- 
tarily relinquished  and  forfeited  their  rights  of  citizenship, 
and  their  rights  to  become  citizens,  and  such  deserters  shall 
be  forever  incapable  of  holding  any  office  of  trust  or  profit, 
under  the  United  States,  or  exercising  any  rights  of  citizens 
thereof.  And  all  persons  who  shall  hereafter  desert  the 
military  service,  and  all  persons  who  being  duly  enrolled 
shall  depart  the  jurisdiction  8f  the  district  in  which  they 
are  enrolled  or  go  beyond  the  limits  of  the  United  States, 
with  intent  to  avoid  any  draft  into  the  military  or  naval 
service  duly  ordered  shall  be  liable  to  the  penalties  of  this 
section.  And  the  president  is  hereby  authorized  and  re- 
quired forthwith  on  the  passage  of  this  act  to  issue  his 
proclamation,  setting  forth  the  provisions  of  this  section,  in 
which  proclamation  the  president  is  require'd  to  notify  all 
deserters  returning  within  sixty  days  as  aforesaid,  that 
they  shall  be  pardoned  on  condition  of  returning  to  their 
regiments  and  companies,  or  to  such  other  organizations  as 
they  may  be  assigned  to,  until  they  shall  have  served  for  a 
period  of  time  equal  to  their  original  term  of  enlistment." 

The  president  immediately  issued  his  proclamation  in 
pursuance  of  this  section.  The  plaintiff  by  his  demurrer 
admits  that  prior  to  the  passage  of  this  act  he  had  been  in 
the  military  service  of  the  United  States,  and  had  deserted 
therefrom,  and  had  not  returned  or  reported  himself  as  re- 
quired by  the  said  act  and  proclamation.  There  is  no 
allegation  in  the  defense  that  the  plaintiff  had  been  tried  by 
a  court  marshal,  and  convicted  of  being  a  deserter,  and  a 
failure  to  return.  That  fact,  therefore,  is  not  admitted. 

By  the  constitution  of  this  state,  a  citizen  of  the  United 
States  only,  can  vote  at  a  general  election.  If,  therefore, 
this  act  had  the  effect  of  depriving  the  plaintiff  of  his 
citizenship,  and  the  inspectors  had  the  proper  evidence  be- 
fore them,  they  were  justified  in  refusing  his  vote,  and  the 
defense  is  available  to  the  defendants.  But  it  is  insisted  on 
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the  part  of  the  plaintiff,  that  this  act  is  in  violation  of  the 
constitution  of  the  United  States,  and  void  without  legal 
effect.  It  is  claimed  to  be  in  violation  in  two  respects. 
First,  that  it  is  an  ex  post  facto  law,  second  that  it  is  a  bin 
of  attainder. 

It  has  been  repeatedly  held  that  to  warrant  the  courts  in 
setting  aside  a  law  as  unconstitutional,  the  case  must  be 
so  clear  that  no  reasonable  doubt  can  be  said  to  exist. 
(Fletcher  agt.  Peck,  6  Crunch.  128;  U.  S.  Sank  agt. 
Wheat,  10  Wheat.  53;  Parsons  agt.  Bedford,  3  Peters, 
433,  438;  Ogden  agt.  Sanders,  10  Wheat.,  294;  Sedgewick 
on  Stat.  and  Com.  Law  592.) 

With  this  rule  in  view,  I  proceed  to  consider  the  question 
of  the  constitutionality  of  this  act. 

Subdivision  3  of  section  9  of  article  I.  of  the  constitution 
of  the  United  States,  provides  that  no  bill  of  attainder  or 
ex  post  facto  law  shall  be  passed.  If  this  act  comes  under 
either  of  these  classes,  it  must  be  held  to  be  void,  and  no 
protection  to  the  defendants. 

At  the  time  this  act  was  pased,  the  government  was 
engaged  in  a  war.  Subdivision  11  of  section  8  of  the  said 
article  provides  that,  congress  shall  have  power  to  raise  and 
support  armies.  Subdivision  13  of  the  same  section  pro- 
vides that  congress  shall  have  power  to  make  rules  for  the 
government,  and  regulation  of  the  land  and  naval  forces. 

Under  these  provisions,  congress  clearly  would  have  the 
authority  to  pass  said  act,  unless  it  comes  under  the  class 
of  cases  prohibited  by  the  said  subdivision  3  of  section  9, 
aforesaid. 

This  act  must  be  construed  by  the  light  of  surrounding 
circumstances.  At  that  time  the  war  had  been  waged  for 
four  years,  with  varied  success.  The  army  which  was  very 
large,  composed  mainly  of  volunteers,  had  been  at  different 
times  greatly  depleted,  and  as  often  repleted.  From  this 
volunteer  force  there  were  very  many  deserters.  They 
were  scattered,  and  skulking  about  in  all  parts  of  the 
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country,  and  many  in  Canada.  They  had  subjected  them- 
selves to  the  penalties  of  desertion.  Congress  then  passed,, 
this  act,  having  two  objects  in  view.  First  to  replenish 
the  army.  Second  the  humane  purpose  of  relieving  these 
persons  from  the  penalties  to  which  they  had  subjected 
themselves.  By  it,  they  were  assured  of  pardon  for  the  past 
offense  of  desertion  on  returning  to  duty  within  sixty  days 
after  the  proclamation  was  made  as  required  in  the  act. 
On  failure  to  return  to  duty  and  accept  the  proffered  mercy, 
they  were  to  be  deemed  and  taken  to  have  voluntarily  re- 
linquished and  forfeited  their  rights  of  citizenship,  and  their 
rights  to  become  citizens,  aiid  be  incapable  of  holding  office 
under  the  United  States.  This  was  to  be  in  addition  for 
the  other  penalties  prescribed  for  desertion.  If  this  ad- 
ditional penalty  was  imposed  as  an  additional  punishment 
for  the  past  offense  of  desertion,  this  would  be  an  ex  post 
facto  law.  An  ex  post  facto  law  is  one  that  has  relation  to 
a  past  act,  and  punishes  as  criminal  the  act  that  was  inno- 
cent at  the  time  it  was  done  —  or  adds  to  the  punishment 
of  an  act  that  was  criminal  when  done—  or  increases  the 
malignity  of  the  crime,  or  so  retrenches  the  rules  of  evi- 
dence as  to  make  conviction  more  easy.  (People  agt. 
Hartung,  22  N.  Y.,  95  ;  People  agt.  Stephens,  25  N.  Y., 
406  ;  3  Dallas,  386.) 

Such  laws  relate  only  to  criminal  and  penal  proceedings 
which  impose  punishment  and  forfeitures.  This  act  is  penal 
in  its  character  and  provides  for  a  forfeiture. 

Desertion  before  was  criminal  under  the  military  regula- 
tions of  the  government,  but  before  this  act  was  passed, 
absolute  forfeiture  of  citizenship,  and  right  to  hold  office 
was  not  imposed  as  a  punishment.  Therefore,  if  this  was 
•an  additional  punishment  imposed  on  the  original  past  crime 
of  desertion,  it  would  be  ex  post  facto.  I  do  not  so  under- 
stand it.  Under  this  act,  this  new  forfeiture  is  self  imposed 
<ind  is  not  on  account  of  the  past  act  of  desertion,  but  on  ac- 
count of  the  renewed  and  continued  breach  of  duty  as 
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citizens  and  soldiers  in  refusing  to  return  to  the  service 
they  had  deserted  under  the  assurance  of  pardon.  The  act 
provides  that  in  case  of  a  failure  to  return,  they  shail  be 
deemed,  &c. — thus  imposing  this  forfeiture  upon  the  delin- 
quency of  not  returning  to  duty.  The  not  returning  is 
made  a  new  act  of  desertion,  punishable  by  this  forfeiture. 
It  is  a  call  upon  them  to  return  and  sustain  the  government. 
They  refuse.  Pardon  for  past  offenses  is  offered  as  an  in- 
ducement, and  to  remove  all  obstacles.  Yet,  they  despise 
the  proffered  mercy,  and  still  refuse.  The  government  is 
in  need  of  men.  The  ranks  of  its  army  are  thin.  It  calls 
upon  these  deserters  to  return.  They  refuse.  This  under 
this  act,  constitutes  new  acts  of  desertion,  tor  which  this- 
new  penalty  is  imposed.  When  they,  thus  refused,  they 
knew  of  the  offer.  They  knew  the  consequences  that 
would  follow  a  refusal.  They  had  sixty  days  in  which  to* 
perform  this  duty.  It  cannot,  therefore,  be  said  to  be  an 
ex  post  facto  law. 

Is  it  a  bill  of  attainder?  Bills  of  attainder  are  such 
special  legislation  as  inflict  capital  punishment  upon  per- 
sons supposed  to  be  guilty  of  high  offences,  such  as  treason 
and  felony,  without  any  conviction  in  the  ordinary  course 
of  judicial  proceedings.  (3  Storys'  Com.  on  Const.,  209  j 
Smiths  Com.  on  St.  and  Const.  Law,  365,  366.) 

Legislation  in  like  manner  inflicting  pains  and  penalties 
are  included  in  the  general  designation  of  bills  of  attainder. 
(Smiths  Com.  on  St.  and  Const.  Law,  366  ;  Sedgewick  on 
Const,  and  St.  Law,  598;  Gumming 's  agt.  The  State  of 
Missouri,  4  Wai.,  277  ;  Fletcher  agt.  Peck.,  6  Cranch.,  138.) 
In  such  cases,  legislative  bodies  assume  to  exercise  judicial 
powers,  and  perform  the  duties  of  judges  in  addition  to 
their  legitimate  functions.  They  determine  the  guilt  of  the 
parties  without  any  of  the  safeguards  of  a  formal  judicial 
trial.  The  sufficiency  of  evidence  is  determined  without 
any  regard  to  rules.  The  punishment  is  fixed  according  to 
the  notions  of  the  legislative  body,  without  hearing  on  the- 
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part  of  the  accused.     Such  legislation  is  prohibited  by  the 
federal  constitution. 

The  act  in  question  imposes  a  forfeiture  of  citizenship, 
and  right  to  hold  office  under  the  United  States  as  a  penalty 
for  a  deserter  failing  to  return  to  duty,  according  to  the 
terms  of  the  act.  Citizenship  of  the  United  States  is  an 
important  right,  and  the  privileges  conferred  by  it  are  im- 
portant privileges,  dearly  prized  by  the  American  people. 
An  act  that  provides  for  a  forfeiture  thereof  imposes  a 
penalty,  an$  comes  within  the  provisions  of  the  constitu- 
tion in  regard  to  bills  of  attainder.  (  Cummings  agt.  The 
State  of  Missouri,  4  Wal.r  277 1  ex  parte  Garland,  4  Wai., 
333;  Green  agt.  Shumway,  39  N.  Y.y  418.) 

Congress  has  entire  control  of  the  question  of  citizenship. 
It  comes  within  its  constitutional  powers.  It  can  make 
such  rules  and  regulations  in  regard  thereto,  as  in  its  judg- 
ment are  right  and  proper.  Subdivision  4  of  section  8  of 
article  I.  of  the  constitution  provides  that,  congress  shall 
have  power  to  establish  a  uniform  rule  of  naturalization. 
By  this,  congress  is  authorized  to  pass  laws  for  the  natural- 
ization of  aliens,  which  is  to  be  the  rule  in  every  state  in 
the  union.  Every  person  born  within  the  United  States 
is  a  citizen  thereof.  Congress,  having  power  to  make  rules 
for  the  government,  and  regulation  of  the  land  and  naval 
forces  of  the  United  States,  has  the  power  to  impose  penal- 
ties and  forfeitures  as  a  punishment  for  a  breach  of  those 
rules  and  regulations.  One  of  those  penalties  or  forfeitures 
may  be  a  forfeiture  of  citizenship  and  right  to  hold  office 
under  the  United  States — no  matter  whether  that  citizen- 
ship was  secured  by  naturalization  under  the  laws  of  con- 
gress, or  by  being  a  native  born.  (Barker  agt.  The  People, 
20  Johns.,  458.) 

This  act  cannot  be  said  to  be  passed  with  a  direct  re- 
ference to  voting  in  any  state.  Where,  as  in  this  state  the 
constitution  arid  laws  provided  that,  no  one  shall  vote  unless 
he  be  a  citizen  of  the  United  States,  this  act  when  the  pen- 
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alty  is  enforced,  might  have  the  effect  of  excluding  a  voter. 
But  the  qualification  of  the  voters  is  entirely  within  the 
control  of  each  state.  Congress  has  no  power  to  prescribe 
the  qualification  of  voters  in  the  states.  The  people  of 
this  state,  by  an  amendment  of  the  constitution  could  allow 
a  person  laboring  under  the  disability  created  by  this  act  to 
vote.  (Gen.  Blair  agt.  Ridgley  and  others,  41  Mo.}  It  is 
the  exclusive  province  of  the  state  to  regulate  the  qualifica- 
tion of  its  voters.  It  is  the  exclusive  province  of  congress 
to  regulate  the  question  of  citizenship  of  the  United  States. 
This,  however,  has  no  reference  to  any  questions  arising 
under  the  recent  amendments  of  the  federal  constitution. 
The  act  in  question  is  not  obnoxious  to  the  objection  that 
it  attempts  to  regulate  the  qualifications  of  voters  in  this 
state. 

If  it  was  the  intention  of  congress,  by  this  act  without  a 
trial  or  the  adjudication  of  any  court  to  deprive  this  class 
of  persons  of  citizenship,  it  would  come,  under  that  class 
of  legislation  designated  bills  of  attainder.  I  think,  there 
was  no  such  intention. 

It  can  hardly  be  claimed  that  the  trial  before  the  in- 
spectors of  election  holding  office  under  our  state  laws, 
when  the  person  offers  his  vote,  could  have  been  contem- 
plated as  a  trial  under  this  act  by  the  framers  thereof. 
Their  duty  is  to  ascertain  who  are  citizens;  not  to  adjudge, 
declare  and  enforce  forfeitures  of  citizenship.  It  is  their 
duty  to  ascertain  who  are  and  who  are  not  legal  voters,  and 
reject  the  votes  of  those  that  are  illegal,  and  receive  the 
votes  of  those  that  are  legal.  In  this  case,  the  plaintiff 
offered  his  vote  and  the  inspectors  were  satisfied  from  the 
evidence  given,  that  he  was  embraced  in  this  class  of  per- 
sons described  in  said  act  as  deserters,  who  had  failed  to 
return.  They  honestly  belived  the  act  itself  was  sufficient 
to  forfeit  citizenship,  and  therefore,  excluded  his  vote, 
whereas  they  should  have  gone  further  and  ascertained  if  the 
plaintiff  had  been  convicted  in  any  court  of  being  a  deserter, 
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and  of  failing  to  return.  If  he  had  been  so  convicted,  his 
vote  should  have  been  excluded,  if  not  it  should  have  been 
received.  This  act,  doubtless  contemplated  a  trial  and 
conviction  before  a  court  martial,  and  thus  to  enforce  the 
forfeiture.  (Huber  agt.  Eiely  and  others,  53  Penn.,  112.) 
That  is  the  court  that  tries  all  military  offenses.  This 
penalty  was  to  be  in  addition  to  the  -other  penalties  for 
desertion,  to  be  enforced  in  like  manner.  But  this  penalty 
was  absolute.  The  court  had  no  discretion.  On  convic- 
tion it  must  be  imposed.  But  conviction  must  always  pre- 
cede the  punishment.  The  accused  must  be  proved  guilty 
before  conviction.  He  must  be  heard  and  have  an  oppor- 
tunity to  defend.  He  must  be  confronted  by  the  witnesses 
against  him.  He  might  be  able  to  show  an  excuse  for 
leaving  the  army.  He  might  be  able  to  show  an  excuse 
for  not  returning.  He  has  the  right,  and  should  have  the 
opportunity  to  present  all  such  matters  before  a  court 
martial,  that  it  might  pass  upon  their  merits,  and  determine 
the  guilt,  or  innocence  of  the  accused.  The  inspectors  of 
election  are  not  in  a  position  to  adjudicate  these  matters. 
They  are  not  authorized  to  do  so.  They  can  determine 
who  are  citizens,  but  they  cannot  adjudge  and  declare  as 
an  original  adjudication  that  the  plaintiff's  citizenship  has 
been  forfeited  by  the  commission  of  an  offense.  They  conld 
receive  as  evidence  such  an  adjudication  made  by  an  other 
court,  and  give  effect  to  its  provisions  by  rejecting  the  vote 
and  thus  depriving  the  person  of  the  privilege  of  citizenship, 
but  further  than  this,  I  do  not  see  as  they  could  go. 

I  am,  therefore,- led  to  the  conclusion  that  the  act  in 
question  is  constitutional ;  that  it  is  not  an  ex  post  facto 
law,  neither  is  it  a  bill  of  attainder,  for  the  reason  it  con- 
templates a  trial  by  a  court  martial  to  enforce  this  penalty 
together  with  the  other  penalties  for  desertion. 

But  there  was  no  evidence  of  conviction  produced  before 
the  inspectors.  For  that  reason,  there  was  no  evidence  of 
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forfeiture  of  citizenship,  and  the  inspectors  had  no  right  to 
.exclude  the  vote. 

The  demurrer  should  be  sustained,  and  defendants  have 
leave  to  amend  their  defense  on  payment  of  the  costs  of 
demurrer  within  twenty  days,  if  they  be  so  advised. 
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U.  S.  CIRCUIT  COURT. 
In  re  FBANCOIS  FAREZ,  an  alleged  fugitive  from  justice. 

On  Habeas  Corpus. — Extradition, 

1.  In  this    district,  extradition    proceedings  must  be  conducted  according  to  the 
laws  of  this  state,  in  such  particulars  as  are  not  specially  regulated  by  U.  S.  stat- 
ute, and  it  is  error  for  a  court  to  reject  the  testimony  of  a  prisoner  on  kit  own  behalf  \ 
and  in  such  a  case,  the  proceedings  before  him  must  be  set  aside,  the  examination,  com- 
menced de  novo  and  the  prisoner  discharged  from  custody  under  the  commissioner* » 
Jlnal  commitment. 

2.  Bequisites  of  complaint  in  extradition. 

(a.)  The  averments  of  the  complaint  need  only  be  such  as  to  enable  the  accused 
to  understand  precisely  the  nature  of  the  charge  against  him. 

(b.)  Proceedings  under  extradition  treaties  may  be  instituted  here,  although 
no  warrant  against  the  accused  has  been  issued  abroad,  and  an  allegation  that 
finch  warrant  has  been  issued  is  immaterial. 

(c.)  Under  the  Swiss  Treaty,  no  allegation  that  the  crime  charged  is  punishable 
here  with  infamous  punishment,  is  required,  as  it  is  sufficient  that  such  crime 
should  be  subject  to  infamous  punishment  in  the  country  where  it  was  committed. 

3.  That  the  demand  for  extradition  has  been  made  by  the  supreme  power  of  the  de- 
manding country,  is  sufficiently  attested  by  the  production  of  the  president's  man- 
date. 

4.  Under  a  charge  of  forgery,  it  is  sufficient  to  produce  certified  copies  of  the  pa 
pers  alleged  to  have  been  forged,  properly  authenticated  under  the  act*  of  con- 
gress. 

5.  Various  papers,  making  part  of  one  proceeding,  need  not  be  separately  authen- 
ticated by  the  minister. 

6.  Under  the  treaty  with  Switzerland,  it  is  sufficient  to  prove  that  the  crime  charged 
ia  subject  to  infamous  punishment  by  the  laws  of  the  canton  of  Berne. 

Southern  District  of  New  York,  June,  1870. 

HENRY  D.  LAPAUGH,  attorney,  and 

SAMUEL  E.  LYON,  of  counsel  for  Swiss  government. 

FREDERIC  R.  COUDERT,  for  the  prisoner. 

BLATCHFOKD,  J. — In  this  case  a  writ  of  habeas   corpus 
and  a  writ  of  certiorari  have  been  issued  to  review  the  pro- 
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ceedings  which  have  taken  place  before  KENNETH  Gr.  WHITE, 
Esq.,  a  United  States  commissioner,  in  reference  to  the  ap- 
plication of  the  authorities  of  the  Swiss  confederation  for 
the  extradition  of  the  petitioner,  Francois  Farez.  The  pro- 
ceedings which  took  place  before  the  commissioner  have 
been  brought  before  me,  and  the  questions  involved  have 
been  fully  discussed  by  the  respective  counsel. 

It  appears  by  the  record  that  the  proceedings  went  on  be 
fore  commissioner  WHITE  by  consent,  he  not  having  been 
the  commissioner  who  issued  the  warrant  of  arrest,  and  that 
before  the  matter  was  proceeded  with  at  all  before  commis- 
sioner WHITE  on  the  part  of  the  prosecuting  party,  a  mo- 
tion was  made  before  the  said  commissioner  by  the  accused, 
to  dismiss  the  complaint  and  warrant  on  several  grounds. 

The  first  ground  was  that  the  complaint  was  insufficient, 
because  it  did  not  contain  any  thing  more  than  an  official 
statement  on  the  part  of  the  deponent,  as  consul,  &c.,  that 
the  prisoner  was  charged  with  the  crimes  stated,  and  did  not 
contain  the  express  personal  averment  to  that  effect  required 
by  law.  I  do  not  think  there  is  any  thing  in  that  objectiou. 
Necessarily,  in  carrying  out  the  provisions  of  extradition 
treaties,  the  complaint  must,  in  many  cases,  be  made  by  the 
representative  of  the  foreign  government;  and  all  that  can 
be  required  is  that  it  shall  be  sufficiently  specific,  clear,  and 
distinct  in  its  averments  to  enable  the  party  accused  to  un- 
derstand precisely  what  it  is  he  is  charged  with.  The  com- 
plaint made  in  this  case  by  the  Swiss  consul  in  his  official 
capacity,  he  not  pretending  to  any  personal  knowledge  of 
the  matters  set  forth  in  the  complaint,  contains  all  the  nec- 
essary and  proper  averments  to  enable  the  party  accused  to 
understand  what  offenses  he  is  charged  with  having  com- 
mitted j  and  there  is  no  force  in  the  objection  that  it  does 
not  contain  any  thing  but  an  official  statement. 

The  second  objection  was  that  it  did  not  appear  by  the 
complaint  that  by  what  magistrate  abroad  the  warrant  against 
the  prisoner  had  been  issued,  so  as  to  enable  the  commissioner 
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to  decide  whether  such  magistrate  had  authority  in  the 
premises.  The  complaint  states  that  a  warrant  of  arrest 
against  the  prisoner,  on  account  of  the  crimes  specified  in 
the  complaint,  has  been  issued  by  the  proper  and  compe- 
tent judicial  authority  for  the  purpose  in  the  jurisdiction  of 
the  Swiss  confederation.  If  the  averment  in  question  were  a 
material  averment,  undoubtedly  the  one  found  in  this  com- 
plaint would  be  insufficient.  But  it  is  not  a  necessary  pre- 
liminary step  to  an  investigation  under  an  extradition  treaty, 
that  a  warrant  shall  have  been  issued  abroad.  Therefore, 
the  averment  in  question  is  surplussage. 

The  third  objection  was  that  it  did  not  appear  by  the  war- 
rant that,  the  commissioner  was  appointed  by  the  circuit 
court  of  the  United  States  for  the  purpose  of  issuing  the 
same.  That  objection  was  not  urged  on  the  hearing  before 
me.  The  point  involved  in  the  objection  is,  that  the  war- 
rant does  not  show  that  the  commissioner  was  appointed  by 
the  circuit  court  to  issue  this  particular  warrant.  That  is 
true ;  but  it  is  not  necessary  that  it  should  so  appear.  It 
does  appear,  on  the  face  of  the  warrant,  that  he  was  ap- 
pointed to  issue  warrants  in  all  cases  of  extradition  falling 
under  the  provisions  of  the  acts  of  congress  of  August  12, 
1848,  and  June  22,  1860.  The  act  of  1848,  (9  U.  S. 
Stat.  at  Large,  302,)  applies  to  any  treaty  or  convention  for 
extradition  between  the  government  of  the  United  States 
and  any  foreign  government  and  gives  the  power  to  issue  a 
warrant  to  any  commissioner  authorized  so  to  do  by  any  of 
the  courts  of  the  United  States.  This  warrant  avers  that 
the  commissioner  who  issues  it  is  a  commissioner  appointed 
by  the  circuit  court  of  the  United  States,  fur  the  southern 
district  of  New  York,  and  is  a  magistrate,  and  is  a  com- 
missioner specially  appointed  to  execute  the  act  of  August 
12,  1848,  and  the  act  of  June  22,  1860.  That  is  sufficient. 

The  fourth  objection  was  that  the  complaint  did  not 
allege  that  the  crime  in  question  was  punishable  by  in- 
famous punishment  in  the  United  States,  and  that  it  was 
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necessary  that  the  crime  should  be  so  punishable  to  bring 
it  under  the  treaty.  The  averment  of  the  complaint  in  that 
respect  is,  that  the  crimes  alleged  are  contrary  to  the  laws 
of  the  Swiss  confederation,  and  are  by  such  laws  subject  to 
infamous  punishment,  and  to  punishment  by  imprisonment 
in  the  state  prison.  There  is  no  averment  that  they  are 
subject  to  infamous  punishment  by  the  laws  of  the  United 
States.  The  convention  for  extradition  between  the  United 
States  and  Switzerland,  (11  U.S.  Stat.  at  Large,  593,  594,) 
says,  that  persons  shall  be  delivered  up  according  to  the 
provisions  of  the  convention,  who  shall  be  charged  with  the 
crimes  therein  specified,  "  when  these  crimes  are  subject  to 
infamous  punishment."  My  interpretation  of  this  provision 
is,  that  when  one  of  the  specified  crimes  has  been  com- 
mitted, and  the  extradition  of  the  person  who  has  com- 
mitted it  is  demanded,  it  is  sufficient  if  such  crime  is  subject 
to  infamous  punishment  in  the  country  where  it  is  com- 
mitted, without  its  being  necessary  that  it  should  be  also 
subject  to  infamous  punishment  in  the  country  from  which 
the  extradition  of  such  person  is  demanded.  The  complaint 
is,  therefore,  sufficient  in  this  respect,  without  regard  to 
the  question  whether  it  is  necessary  to  make  any  averment 
of  the  kind  in  the  complaint,  which  perhaps  may  be  doubt- 
ful. 

The  fifth  objection  was,  that  there  was  no  evidence  that 
the  supreme  power  of  the  Swiss  confederation,  had  made  a 
demand  on  the  goverment  of  the  United  States  for  the 
extradition  of  the  prisoner.  That  objection  was  cured  by 
the  production  afterwards  of  the  mandate  from  the  president 
of  the  United  States,  which  sufficiently  showed  that  a 
demand  for  the  extradition  of  the  prisoner,  had  been  made 
by  the  only  authority  which  the  government  of  the  United 
States  is  called  upon  to  recognize  as  representing  the 
Swiss  confederation. 

The  objections  referred  to  were  all  of  them  properly 
overruled  by  the  commissioner.  He  also  properly  over- 
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ruled  a  motion,  based  upon  those  objections,  to  dismiss  the 
proceedings.  Then  the  case  on  the  part  of  the  prosecution 
was  commenced,  and  the  counsel  for  the  prisoner  claimed 
the  right  to  cross-examine  the  complainant  before  any  other 
evidence  should  be  offered  on  the  part  of  the  prosecution. 
That  claim  was  overruled  by  the  commissioner,  and  an  ex- 
ception to  such  ruling  was  taken.  I  see  no  objection 
whatever  to  that  ruling.  The  prisoner  had  the  right  to 
call  the  Swiss  consul,  who  was  the  complainant,  as  a  wit- 
ness, and  examine  him  at  any  stage  of  the  case,  but  he 
could  not  properly  claim  the  right  to  cross-examine  him 
before  any  other  evidence  was  offered,  when  it  appeared  on 
the  face  of  the  complaint  that  the  consul  did  not  pretend 
jto  have  any  personal  knowledge  of  the  matters  stated  in 
the  complaint. 

Then  the  complaint,  and  the  sworn  depositions  attached 
thereto,  made  before  the  judicial  authorities  in  Switzerland, 
were  offered  in'  evidence  before  the  commissioner.  The 
counsel  for  the  prisoner  objected  to  their  admission  in 
evidence  on  several  grounds.  The  first,  was  that  the  man- 
date issued  from  the  state  department  had  not  been  pro- 
duced and  put  in  evidence.  The  mandate  was  then  pro- 
duced by  the  counsel  for  the  prosecution,  and  given  to  the 
commissioner,  and  it  is  now  before  me.  The  return  of  the 
commissioner  to  the  writ  of  certiorari  does  not  state  that 
the  mandate  was  put  in  evidence,  but  as  the  objection 
taken  was,  that  it  had  not  been  put  in  evidence,  and  as  it 
was  produced  and  given  to  the  commissioner  it  must  be 
intended  that  it  was  put  in  evidence  for  all  practical  pur- 
poses. The  record,  does  not  show  that  any  objection  was 
taken  to  the  competency  of  the  mandate  as  evidence,  after 
it  had  so  been  given  to  the  commissioner ;  and  I  regard  the 
mandate  as  sufficient  in  form. 

The  second  objection  taken  to  the  admissibiltty  of  the 
papers  from  Switzerland  was,  that,  the  charge  being  forgery, 
the  alleged  forged  papers  ought  to  be  produced  before  any 
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other  evidence  could  be  introduced.  That  objection  is  not 
well  taken.  The  evident  intention  of  congress  in  the  act 
of  June  22, 1860,  (12  U.  Si  Stat.  at  Large,  84,)  as  was  held 
by  Mr.  Justice  NELSON,  Judge  SHIPMAN,  and  myself,  in  the 
case  of  In  re  Henrlch  (5  Blatchf.  C.  C.  R.}  414,)  was  to 
enlarge  the  field  of  evidence  in  these  cases.  As  was  stated 
by  Judge  SHIPMAK  in  his  opinion  in  that  case :  "  The  act 
of  June  22,  1860,  enlarges  the  class  of  documentary  evi- 
dence which  may  be  adduced  in  support  of  the  charge  of 
criminality."  He  further  said  that,  "  in  regard  to  the 
depositions  upon  which  the  foreign  warrant  of  arrest  may 
have  issued,  embraced  in  the  second  section  of  the  act  of 
August.  1848,  it  provides  for  the  admission  of  any  deposi- 
tions, warrants,  or  other  papers,  or  copies  of  the  same, 
which  are  so  authenticated  that  the  tribunals  of  the  country 
where  the  offense  was  committed  would  receive  them  for 
the  same  purpose"  It  is  also  quite  apparent  that  when 
these  depositions,  authenticated  in  such  a  manner  as  to 
entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  Switzerland,  are  received  in  evidence  here  on 
the  question  of  the  criminality  of  the  prisoner,  as  they  are 
entitled  to  be  under  the  act  of  1860,  the  judicial  authorities 
here  are  bound  to  give  to  them  the  same  effect  as  if  the 
witnesses  themselves  were  personally  present,  testifying 
here.  In  the  present  case  it  appears,  by  the  papers  from 
Switzerland,  that  on  the  occasion  of  the  giving  of  testimony 
by  the  witnesses  whose  depositions  were  taken,  copies  of 
which  are  produced  as  evidence,  the  alleged  forged  instru~ 
ments  were  produced  and  shown  to  them,  and  they  examined 
them  and  examined  their  signatures  to  them,  and  stated  that 
they  did  not  know  such  signatures.  On  this  state  of  facts, 
it  is  quite  clear  that  there  is  nothing  in  the  objection  taken, 
because  the  depositions  produced  are  the  depositions  of 
witnesses  who  had  the  alleged  forged  papers  before  them  at 
the  time  of  giving  such  depositions.  The  case  stands  now 
precisely  as  if  the  witnesses  had  been  examined  in  person 
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before  the  commissioner,  and  the  alleged  forged  papers  had 
been  produced  to  them  before  him. 

The  third  objection  was  that  the  charge  set  forth  in  the 
complaint  was  subsequent  in  date  to  that  set  forth  in  the 
mandate  of  the  president,  and  that,  therefore,  the  charge 
before  the  commissioner  was  another,  and  a  different  one 
from  that  set  forth  in  such  mandate.  There  is  no  force  in 
this  objection.  The  mandate  was  issued  on  the  9th  of 
December,  1869.  It  alleges  that  the  political  agent  and 
consul-general  of  Switzerland  has  made  application  to  the 
government  of  the  United  States,  for  the  arrest  of  Francois 
Farez,  charged  with  the  crime  of  forgery  and  embezzle- 
ment, and  alleged  to  be  a  fugitive  from  the  justice  of 
Switzerland,  and  believed  to  be  within  the  jurisdiction  of 
the  United  States.  All  that  this  language  implies  is,  that 
before  the  9th  of  December,  1869,  Farez  had  committed 
the  crime  of  forgery  and  embezzlement  in  Switzzerland,  and 
had  fled  from  there  to  the  United  States,  The  evidence 
that  was  placed  before  the  president  is  something  with 
which  this  court  has  nothing  to  do.  This  court  cannot 
pass,  in  any  manner  whatever,  upon  the  discharge  of  the 
executive  functions  of  the  president.  It  is  sufficient  that 
the  president,  as  is  evidenced  by  a  paper  coming  through 
the  recognized  authority  of  the  government,  the  secretary 
of  state,  has  come  to  the  conclusion  that  satisfactory  evi- 
dence has  been  produced  to  him,  that  Farez  is  charged  with 
this  crime.  This  court  can  in  no  manner  examine  into  the 
'question  as  to  the  evidence  on  which  the  president  came  to 
that  conclusion.  The  papers  put  in  evidence  before  the 
commissioner  show  that,  although  the  complaints  of  the 
persons  who  made  the  charge  before  the  magistrate  in 
Switzerland,  were  made  on  the  14th  of  December,  1869, 
and  the  magistrate  proceeded  to  make  further  investiga- 
tions in  regard  to  the  matter  on  the  21st  of  January,  1870, 
yet  the  offenses  to  which  all  the  papers  relate  were  com- 
mited,  if  at  all,  when  the  forged  instruments  were  passed 
VOL.  XL.  8 


NEW  YORK  PRACTICE  REPORTS. 


In  re  Farez. 


away  by  Farez,  namely,  in  August,  1869.  Therefore,  in 
no  proper  sense  does  the  complaint  set  forth  offenses  subse- 
quent in  the  date  of  their  commission  to  those  set  forth  in 
the  mandate.  The  complaint  sets  forth  offenses  committed 
at  some  time  in  August,  1869,  and  the  mandate  of  the  9th 
of  December,  1869,  only  refers  to  an  offense  previously 
committed.  The  mandate  is  indeed  very  general,  but  the 
complaint  which  was  immediately  put  before  the  officer 
who  issued  the  warrant  is  specific  and  clear,  and  there  is 
nothing  to  show  that  the  mandate  and  the  complaint  refer 
to  different  offenses.  The  mandate  authorizes  an  arrest  for 
forgery,  and  the  offense  of  forgery  is  the  offense  set  forth 
in  the  complaint  and  in  the  warrant  of  arrest. 

The  fourth  objection  to  the  documents  was  that  they 
were  *not  properly  legalized.  'Bhat  objection  is  very 
general.  It  does  not  state  wherein  the  legalization  was 
imperfect,  but  I  have  considered  every  question  raised  upon 
the  legality  of  the  papers. 

It  was  held  in  the  case  of  In  re  Henrich,  that  papers  of 
the  character  of  those  here  presented  are  admissible  under 
the  act  of  1860,  when  properly  authenticated,  and  that 
that  act  intends  to  enlarge  the  class  of  documentary  evi- 
dence which  may  be  adduced  in  support  of  the  charge  of 
criminality,  and,  in  addition  to  the  depositions  on  which  a 
foreign  warrant  of  arrest  may  have  issued,  provides  for  the 
admission  of  any  depositions,  warrant,  or  other  papers  or 
copies  of  the  same,  which  are  authenticated  in  a  certain 
manner.  Therefore,  it  is  no  objection  to  these  papers  that 
they  do  not  appear  to  have  been  papers  on  which  a  war- 
rant of  arrest  was  issued  abroad  against  the  prisoner.  The 
only  question  is  as  to  whether  the  papers  are  properly 
authenticated. 

The  act  of  1860,  provides  that  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United  States 
resident  in  Switzerland,  shall  be  proof  that  any  paper  or 
lather  document  offered  in  evidence  is  authenticated  in  the 
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manner  required  by  that  act.  The  diplomatic  or  consular 
officer  must  state  that  the  papers  are  authenticated,  so  as 
to  entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  Switzerland — that  is,  entitled  to  be  received 
by  the  tribunals  of  Switzerland  for  similar  purposes  for 
which  the  papers  mentioned  in  the  second  section  of  the 
act  of  1848,  are  to  be  received,  namely,  for  the  purpose 
of  being  evidence  of  the  criminality  of  the  person  appre- 
hended. 

The  certificate  in  this  case  of  the  minister  resident  of  the 
United  .States,  in  Switzerland,  Mr.  Rublee,  dated  the  5th 
of  February,  1870,  certifies  that  "the  foregoing  copies  of 
the  warrant,  depositions,  and  other  papers  are  legally  and 
properly  authenticated  so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribunals  of  the  Swiss  confedera- 
tion, and  to  be  received  by  the  said  tribunals  for  the  pur- 
poses and  similar  purposes  mentioned  in  the  second  section 
of  the  act  of  congress,  entitled  '  an  act  for  giving  effect  to 
certain  treaty  stipulations  between  this  and  foreign  govern- 
ments, for  the  apprehension  and  delivering  up  of  certain 
offenders,'  aproved  August  12,  1848."  This  certificate  fol- 
lows the  language  of  the  act  of  1860.  The  same  objection 
that  is  made  to  this  mode  of  certification,  was  made  to  the 
certificate  in  the  case  of  In  re  Henrich.  The  objection  was 
there  taken  that  the  certificate  of  the  minister  did  not  state 
explicitly  that  the  paper  was  admissible  by  the  tribunals 
of  the  foreign  country  in  support  of  the  charge  of  criminality, 
or  as  evidence  of  the  criminality  of  the  prisoner.  From  the 
report  of  that  case  it  appears  that  the  certificate  stated,  as 
this  one  does,  that  the  paper  was  receivable  for  "  similar 
purposes."  On  that  subject  the  court,  in  that  case,  after 
referring  to  the  act  of  1848,  as  stating  that  the  purposes 
for  which  the  documentary  evidence  is  made  admissible  are 
to  support  the  charge  of  criminality,  says,  that  the  act  of 
1860,  declares  that  the  documentary  evidence  which  it 
makes  admissible,  is  to  be  received  for  the  purposes  men- 
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tioned  in  the  second  section  of  the  act  of  1848 — that  is,  as 
evidence  of  the  criminality  of  the  prisoner.  It  further  says : 
"  The  meaning  of  the  certificate  is  perfectly  obvious,  when 
considered  in  reference  to  its  object,  and  in  connection  with 
the  certificates  of  the  Prussian  officials.  The  latter  declare 
it  to  be  a  valid  piece  of  evidence  touching  the  charge  of 
criminalty,  which  it  embraces  and  sets  forth  with  particu- 
larity." In  the  present  case,  the  certificate  of  the  minister 
refers  to  the  papers  as  being  legally  and  properly  authen 
ticated,  so  as  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  Swiss  confederation.  The 
authentication  which  is  thus  referred  to  by  the  minister  is, 
a  certificate  made  by  the  chancellor  of  the  Swiss  confedera- 
tion. He  certifies  to  the  signature  of  the  chief  of  the  state 
chancery  of  the  canton  of  Berne,  in  Switzerland,  and  to  the 
authenticity  of  the  seal  of  such  state  chancery.  He  adds: 
"I,  moreover,  certify  that  Mr.  Justin  Brossard,  president 
of  the  tribunal  of  the  district  of  the  Franches  Montagnes, 
canton  of  Berne,  Switzerland,  is,  according  to  the  conditions 
of  the  actual  legislation  of  that  canton  of  Switzerland,  com- 
petent to  institute  penal  examinations  of  the  nature  of  the 
one  which,  conformably  with  the  foregoing  papers,  was 
opened  and  carried  on  agreeably  with  the  forms  of  legisla- 
tion adopted  in  the  canton  Berne,  aganst  Francois  Farez, 
blacksmith,  burgher  of  Epiquerez,  canton  of  Berne,  and 
latterly  established  at  Les  Bois,  as  an  inn-keeper,  in  said 
canton-  of  Berne,  for  forgery,  and  the  uttering  of  papers 
forged  by  him ;  that,  in  particular,  the  aforesaid  Mr.  Justin 
Brossard,  in  his  said  capacity  of  president  of  the  tribunal  of 
the  district  of  the  Franches  Montagnes,  is  legally  author- 
ized, and,  in  said  district,  the  only  judge  competent  to 
admit  complaints  against  crimes  of  the  nature  of  those 
which  Farez  has  committed,  to  issue  warrants  of  arrest  and 
to  cause  them  to  be  executed,  to  hear  witnesses,  appoint 
experts,  and  receive  legal  oaths  ;  that  further,  the  interroga- 
tories and  opinions  of  experts,  here  above  reported  by  said 
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Justin  Brossard,  would  be  amply  sufficient  to  warrant  the 
arrest  of  Francois  Farez,  and  his  committal  for  trial  andt 
judgment  before  the  tribunals  of  the  canton  of  Berne,  if  he 
were  in  Switzerland,  for  the  crime  of  forgery  and  uttering 
forged  papers,  of  which  he  is  accused."  That  is  a  certifi- 
cate, in  substance,  that  the  interrogatories  and  opinions  of 
experts  contained  in  these  papers  are  receivable  before  the 
tribunals  of  the  canton  of  Berne,  in  Switzerland,  as  evidence 
of  the  criminality  of  Farez,  because  it  expressly  states  that 
they  would  be  sufficient  to  warrant  his  arrest,  and  com- 
mittal for  trial.  If  they  are  sufficient  for  that  purpose,  it 
necessarily  follows  that  they  must  be  receivable  in  evidence 
on  the  question  of  his  criminality.  Taking  the  certificate  ' 
of  the  minister  and  the  chancellor  together,  there  is  a  sub- 
stantial compliance  with  the  act  of  1860.  And  even  if  the 
certificate  of  the  chancellor  is  to  be  regarded  as  speaking 
only  of  the  interrogatories,  and  the  opinions  of  experts  as 
being  sufficient  to  warrant  the  arrest  of  Farez,  and  his  com- 
inittal  for  trial,  and  as  not  referring  to  the  complaints  and 
the  depositions  (which  form  part  of  the  papers)  of,  the 
parties  whose  names  were  forged,  still  the  certificate  of  the 
minister,  which  covers  by  name  "the  warrant,  depositions, 
and  other  papers,"  covers  the  complaints,  the  depositions, 
the  interrogatories,  the  opinions  of  the  experts,  and  their 
report,  and  all  the  other  documents.  Therefore,  on  the 
certificate  of  the  minister  by  itself,  there  is  a  sufficient  com- 
pliance with  the  act  of  1860,  irrespective  of  anything  that 
is  found  in  the  certificate  of  the  chancellor. 

The  further  objection  was  taken  that  each  one  of  these 
papers  ought  to  have  been  certified  by  itself.  But  I  think, 
that  these  papers  form  substantialy  one  proceeding  and  one 
document.  Each  paper  refers  to  the  papers  which  precede 
it,  and  they  are  all  as  much  connected  together  as  are  the 
papers  which  form  the  record  in  a  suit  in  a  court  in  the 
United  States.  All  of  them  are  proceedings  before  the  same 
magistrate,  in  the  same  tribunal,  and  relate  to  the  same 
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transaction,  and  I  think,  they  are  all  properly  certified  as 
one  paper,  and  were  properly  admitted  in  evidence. 

The  warrant  of  arrest  issued  against  the  prisoner  in 
*  Switzerland,  and  translations  of  the  foreign  documents,  and 
the  statutes  of  the  state  of  New  York,  were  then  put  in 
evidence  without  objection.  It  was  then  admitted  by  the 
counsel  for  the  prisioner,  that  the  prisoner  was  Francois 
Farez,  and  that  he  was  a  farrier  and  hotel-keeper  at  Les 
Bois,  .Switzerland.  The  prosecution  then  rested,  and  the 
counsel  for  the  prisoner  moved  to  discharge  the  prisoner  on 
several  grounds.  The  first  was,  that  it  ought  to  be  shown 
that  the  punishment  for  the  offense  charged  was  infamous, 
and  that  that  had  not  been  shown.  I  think,  that  the 
proper  construction  of  the  14th  article  of  the  convention 
with  the  Swiss  confederation  is,  that  there  can  be  no  extra- 
dition of  a  person  charged  with  any  one  of  the  crimes 
enumerated  in  that  article,  unless  such  crime  is  subject  to 
infamous  punishment  in  the  country  where  the  crime  is 
committed.  It  was,  therefore,  necessary  to  show,  in  this 
case,  that  the  crime  with  which  Farez  was  chargef,  was 
subject  to  infamous  punishment  in  Switzerland.  That  was, 
in  my  judgment,  sufficiently  shown.  The  offense  charged 
was  clearly,  according  to  the  papers,  an  offense  again gt  the 
laws  of  the  canton  of  Berne,  just  as  here  it  would  have 
been  an  offense  against  the  laws  of  the  state  of  New  York. 
The  complaint  and  the  warrant  issued  against  the  prisoner 
in  Switzerland,  sufficiently  show  that  the  crimes  charged 
are  punishable  there  by  imprisonment  in  the  state  prison, 
which  must  be  held  to  be  an  infamous  punishment. 

The  second  ground  was,  that  the  charge  before  the  com- 
missioner was  not  the  same  as  that  set  forth  in  the  mandate. 
This  objection  has  been  already  disposed  of. 

The  third  ground- was,  that  the  notes  alleged  to  have 
been  forged  had  not  been  produced.  That  objection,  also, 
has  been  already  passed  upon. 

The  fourth  ground  was,  that  the  evidence  contained  in 
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the  documents  produced  was  riot  sufficient  to  warrant  the 
holding  of  the  accused.     I  think  that  it  was  sufficent. 

The  motion  to  discharge  the  prisoner  was  denied  by  the 
commissioner  in  respect  of  each  of  the  grounds  stated.  The 
counsel  for  the  defense  then  called  the  prisoner  as  a  witness, 
and  the  counsel  for  the  prosecution  objected  to  his  being 
sworn  and  examined,  on  the  ground  that  he  was  incom- 
petent as  a  witness.  The  commissioner  sustained  the 
objection,  and  in  that  respect,  I  think,  he  erred.  He 
ought  to  have  permitted  the  prfsoner  to  be  examined.. 
The  proceedings  before  a  magistrate,  in  this  district,  in  a 
case  of  extradition,  must  be  conducted  according  to  the 
laws  of  the  state  of  New  York,  in  the  particulars  in  which 
such  proceedings  are  not  specially  regulated  by  a  statute 
of  the  United  States.  By  an  act  of  the  legislature  of  the 
state  of  New  York,  passed  May  7,  1869,  (Sess.  Laws  of 
New  York,  of  1869,  chap.,  678,)  it  is  provided;  that  in  all 
proceedings  in  the  nature  of  criminal  proceedings,  in  any 
and  all  courts,  and  before  any  and  all  officers  and  persons 
acting  judicially,  a  person  charged  with  the  commission 
of  a  crime  shall  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness.  In  this  case,  the  counsel  for 
the  defense  called  the  prisoner  himself  as  a  witness.  It 
must  be  intended  that  this  was  done  at  the  request  of  the 
prisoner,  acting  through  his  counsel.  I  think  the  prisoner 
had  a  right  to  make  his  statement  as  a  witness.  The  13th 
article  of  the  convention  in  question,  provides  that  the 
person  charged  with  the  crime  shall  be  delivered  up  only 
when  the  fact  of  the  commission  of  the  crime  shall  be  so 
established  as  to  justify  his  apprehension,  and  commitment 
for  trial,  if  the  crime  had  been  committed  in  the  country 
where  such  person  shall  be  found.  Applied  to  this  case, 
this  provision  requires  that,  in  order  to  warrant  the  commit- 
ment of  the  party  for  trial,  the  same  evidence  shall  be  required 
of  the  fact  of  the  commission  of  the  crime  in  Switzerland,  as 
would  be  required  of  the  fact  of  the  commission  of  the  like 
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crime,  if  it  had  been  committed  here.  The  good  sense  of 
this  provision  requires  that  the  fact  of  the  commission  of 
the  crime  shall  be  established  in  such  a  manner  and  accord- 
ing to  such  forms  of  proceeding  as'would  be  reqired  if  the 
crime  had  been  committed  in  the  country  where  the  person 
shall  be  found.  The  word  t(  country"  necessarily,  under 
our  form  of  government,  in  carrying  out  the  provisions  of 
the  convention,  means  the  special  political  jurisdiction  that 
has  cognizance  of-  the  crime.  In  this  case  the  forms  of 
proceeding  that  must  be  observed  are  those  of  the  state  of 
New  York ;  and  the  prisoner  must  have  an  opportunity, 
if  he  desires,  of  making  his  own  statement  on  oath.  This 
view  is  confirmed  by  the  analogous  course  of  proceeding 
which  exists  in  respect  to  the  examination  of  offenders 
charged  with  crimes  against  the  United  States.  It  is  pro- 
vided by  the  33d  section  of  the  judiciary  act  of  1789,  that 
for  nny  crime  or  offense  against  the  United  States,  the 
offender  may,  agreeably  to  the  usual  mode  of  process,  that 
is,  mode  of  procedure,  against  offenders  in  the  state  where 
such  offender  may  be  found,  be  arrested  and  imprisoned  or 
bailed,  as  the  case  may  be,  for  trial  before  the  proper  court 
of  the  United  States. 

It  was  urged  on  the  hearing,  on  the  strength  of  an  ob- 
servation made  by  Mr.  Justice  NELSON,  in  the  case  of  ex 
parte  Kaine,  (3  Blatclif.  C.  C.  R.,  1,  LO,)  that  the  evidence 
before  the  commissioner  must  be  so  full  as,  in  his  judgment, 
if  he  were  sitting  on  the  final  trial  of  the  case,  to  warrant  a 
conviction  of  the  prisoner.  While  I  always  hesitate  to 
differ  with  Mr.  Justice  NELSON  in  opinion,  I  am  not  pre- 
pared to  adopt  this  view.  It  seems  to  me  to  be  in  conflict 
with  the  decision  in  the  case  of  Burr.  In  that  case  Cnief 
Justice  MARSHALL  sat  as  a  committing  magistrate  on  the 
question  as  to  whether  Burr  should  be  committed  for  trial 
for  the  crime  of  setting  on  foot  an  expedition  against  the 
territories  of  a  nation  at  peace  with  the  United  States.  The 
chief  justice  said,  (1  Burr's  Trial,  11):  "On  an  applica- 
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tion  of  this  kind,  I  certainly  should  not  require  that  proof 
which  would  be  necessary  to  convict  the  person  to  be 
committed  on. a  trial  in  chief;  nor  should  I  even  require 
that  which  should  absolutely  convince  my  own  mind  of  the 
guilt  of  the  accused;  but  I  ought  to  require,  and  I  should 
require,  that  probable  cause  be  shown  ;  and  I  understand 
probable  cause  to  be  a  case  made  out  by  proof,  furnishing 
good  reason  to  believe  that  the  crime  alleged  has  been  com- 
mitted by  the  person  charged  with  having  committed  it." 
The  chief  justice  acted  upon  that  view,  and  committed 
colonel  Burr  for  trial.  The  convention,  in  the  present  ease, 
says  that  the  fact  of  the  commission  of  the  crime  must  be 
so  established  as  to  justify  the  commitment  of  the  accused 
for  trial,  if  the  crime  had  been  committed  here.  The  ques- 
tion before  Chief  Justice  MARSHALL  in  the  case  of  Burr,  was 
merely  the  question  whether  Burr  should  be  committed  for 
trial,  and  the  question  as  to  the  extent  to  which  the  fact  of 
the  commission  of  the  crime  must  be  established.  To  say 
that  the  evidence  must  be  such  as  to  require  the  convic- 
tion of  the  prisoner,  if  he  were  on  trial  before  a  petit  jury 
would,  if  applied  to  cases  of  extradition,  be  likely  to  work 
great  injustice.  The  theory  on  which  treaties  for  extradi- 
tion are  made  is,  that  the  place  where  u  crime  was  corn- 
mitted,  is  the  proper  place  in  which  to  try  the  person 
charged  with  having  committed  it ;  and  nothing  is  required 
to  warrant  extradition,  except  that  sufficient  evidence  of 
the  fact  of  the  commission  of  the  crime  shall  be  produced 
to  justify  a  commitment  for  trial  for  the  crime.  In  acting 
under  the  33d  section  of  the  judiciary  act  of  1789,  in  regard 
to  offenses  against  the  United  States,  a  committing  mag- 
istrate acts  on  the  principle  that,  in  substance,  after  an 
examination  into  the  matter,  and  proper  opportunity  for 
the  giving  of  testimony  on  both  sides,  there  is  reasona- 
ble ground  to  hold  the  accused  for  trial.  The  ^pntrary 
view  would  lead  to  the  concluson  that  the  accused 
should  not  be  given  up  to  be  tried  in  the  country  in  which 
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the  offense  was  committed,  the  country  where  the  wit- 
nesses on  both  sides  are  presumptively  to  be  found,  but 
should  be  tried  in  the  country  in  which  he  may  happen  to 
be  found.  Such  a  result  would  entirely  destroy  the  object 
of  such  treaties. 

The  record  shows  that  a  motion  was  made  to  the  com- 
missioner, on  the  part  of  the  prisoner,  to  adjourn  the 
further  hearing  of  the  case  for  a  sufficient  length  of  time  to 
allow  the  prisoner  to  send  for  and  obtain  evidence  from 
Switzerland,  to  be  used  on  the  examination,  and  that  the 
prisoner  be  admitted  to  bail.  This  motion  was  denied,  and 
properly ;  for  no  sufficient  foundation  had  been  laid  for  it  at 
that  time. 

Afterwards,  the  counsel  for  the  prisoner  renewed  the 
motion  for  an  adjournment  for  a  sufficient  length  of  time  to 
allow  the  prisoner  to  send  for  and  obtain  evidence  from 
Switzerland,  and,  in  support  of  such  motion,  read  the  affi- 
davits of  the  prisoner,  and  of  another  person.  The  motion 
was  denied,  and  properly;  for  the  affidavits  do  not  show 
that  there  is  any  evidence,  either  oral  or  documentary,  on 
the  part  of  the  prisoner,  that  exists  or  is  accessible,  or  is . 
likely  to  be  obtained.  No  magistrate  would,  on  such 
affidavits,  have  been  justified  in  granting  the  motion.  At 
the  same  time,  if  the  prisoner  desires  to  be  examined  him- 
self, or  to  have  any  witnesses  examined  whom  he  shall 
produce,  he  ought  to  have  the  opportunity  to  examine 
them. 

»  The  counsel  for  the  prisoner  having  stated  that  he  had 
no  other  evidence  to  offer  on  the  part  of  the  defense,  the 
commissioner  held  that  the  evidence  produced  was  sufficient 
to  sustain  the  charge  made,  and  that  the  prisoner  should 
stand  committed,  to  await  the  order  of  the  proper  executive 
authority  of  the  United  States.  Under  such  commitment, 
he  is  n«^v  held  by  the  marshal. 

I  believe  I  have  considered  every  question  which  has 
been  raised  in  the  case.  1  think  that  the  only  error  which 


NEW  YORK  PRACTICE  REPORTS.        123 


In  re  Farez. 


the  commissioner  made  was  the  one  which  I  have  pointed 
out,  of  not  permitting  the  prisoner  to  be  examined  as  a  wit- 
ness for  himself.  Although,  under  the  laws  of  the  United 
States,  a  person  on  trial  for  a  crime  before  a  petit  jury 
cannot  be  a  witness  for  himself,  yet  the  preliminary  ex- 
amination of  an  offender  against  the  laws  of  the  United 
States,  must  be  conducted  according  to  the  mode  of  pro- 
cedure which  prevails  in  the  state  where  such  offender  is 
found  ;  and  a  like  rule  is  to  be  observed  under  a  treaty  of 
extradition  like  the  one  now  under  consideration. 

The  prisoner  must  be  discharged  from  custody  under  the 
final  commitment  by  the  commissioner ;  but  he  is  properly 
held  under  the  warrant  of  arrest,  and  must  be  remanded  to 
the  custody  of  the  marshal  thereunder.  The  proper  course 
will  be  to  proceed  with  the  examination  before  the  com- 
missioner de  now. 
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QUEENS  COUNTY  SURROGATE'S  COURT. 

In  the  matter   of  proving   the   Last   Will   &c.,    of  MARY 
SMITH,  deceased. 

Is  it  necessary  to  the  due  and  proper  execution  of  a  will,  under  the  statutes  of  this 
state,  that  the  witnesses  should  be  requested  by  the  testator  to  sign  their  names 
thereto  as  witnesses  ? 

APPLICATION  upon  petition  and  answer,  to  prove  the  will 
of  Mary  Smith  deceased. 

RALPH  E.  PRIME,  and 

JOHN  J.  ARMSTRONG,  for  proponent. 

BENJAMIN  W.  DOWNING,  for  contestant. 

WM.  H.  ONDERDONK,  Surrogate. — Although  there  has 
been  some  conflicting  testimony  as  to  whether  the  testatrix 
could  write,  and  consequently  whether  the  name  subscribed 
to  the  will  is  her  signature,  yet  upon  the  whole  case,  as  it 
stands,  the  facts  appear  to  be  proven — 

1.  That  the  testatrix  subscribed  her  name  at  the  end  of 
the  will. 

2.  That  the  subscription  was  made  in  the  presence  of  the 
witnesses. 

3.  That  the  question  was  put  to  her  by  Justice  WILLETS, 
*'  Mrs.  Smith,  do  you  acknowledge  this  to  be  your  last  will  ?" 
and  that  she  replied,  fl  Yes  I  do."     This  within  the  decis- 
ions, is  a  substantial   compliance  with  the  provision  of  the 
statute  requiring  the  testator  at  the   time  of  executing  the 
instrument  to  declare  it  to  be  his  last  will  and  testament. 

4.  That  the  instrument  was  signed  by  two  witnesses. 
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The  statute  requires  the  signing  by  the  witnesses  to  beat 
the  request  of  the  testator.  If  there  has  been  no  request 
to  the  witnesses  to  sign,  made  by  the  testatrix,  either  in 
terms,  or  by  some  act,  or  such  participation  in  some  act  or 
words  of  another,  as  will  substantially  amount  to  a  request 
by  the  testatrix,  then  that  requirement  of  the  statute  will 
not  have  been  complied  with,  and  the  instrument  cannot  be 
admitted  to  probate. 

It  is  sufficient  if  there  has  been  a  substantial  compliance 
with  this  provision  of  the  statute — a  literal  compliance  is 
not  required. 

The  evidence,  however,  must  connect  the  testatrix  with 
the  request,  so  that  the  act  may  appear,  from  the  facts  tes- 
tified to,  and  by  a  fair  construction  of  their  meaning,  to 
have  been  in  substance  and  effect  the  act  of  the  testatrix. 
Such  was  the  rule  in  Coffin  agt.  Coffin,  (23  N.  Y.,  9),  where 
the  court  held  that  both  of  the  witnesses  having  been  sent 
for  by  the  testator,  and  being  present  by  his  procurement, 
a  request  that  one  should  sign,  made  in  the  presence  of  both, 
was  to  be  construed  under  the  circumstances  as  a  request 
to  both.  So  in  Gary  agt.  Peck,  (27  N.  Y.,  9),  it  was  held 
that  a  request  to  the  witness  made  by  the  person  who  was 
attending  to  the  execution  of  the  will,  made  in  the  presence 
and  hearing  of  the  testator  without  any  dissent  on  his  part, 
was  an  adoption  of  the  act  by  the  testator  and  equivalent 
to  a  request  by  him. 

So  in  the  case  of  Gamble  agt.  Gamble,  (39  Barb.,  373) — 
the  witnesses  were  present  by  the  procurement  of  the  tes- 
tator to  witness  his  will.  He  signed  it,  declared  it  in  the 
presence  of  the  witnesses  to  be  his  last  will,  and  then 
handed  it  to  one  of  the  witnesses,  who  signed  it  in  his  pres- 
ence and  passed  it  to  the  other,  who  also  signed  it,  and  was 
told  by  the  testator  to  add  the  town  and  county  he  lived 
in.  Under  these  circumstances  the  request  was  held  to 
have  been  proved. 

In  all  these  cases  the  test,  as  stated  by  the  chancellor  in 
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Nelson  agt.  McGifford,  (3  Barb.  Ch.,  158),  viz.  :  that  not 
only  the  witnesses,  but  the  testator  himself ,' must  have  under- 
stood, that  they  were  witnessing  the  execution  of  the  will  in 
conformity  with  his  (testator's)  desire  and>wish,  seems  to- have 
been  fully  met. 

What  are  the  facts  in  the  present  case  ? 

The  witness  Coles  W.  White  has  no  recollection  of  sign- 
ing the  will  as  a  witness,  or  of  *any  of  the  facts  connected 
with  the  transaction.  His  mind  is  a  perfect'blank  upon  the 
subject.  Mr.  Lowerre,  the  other  witness,  is  very  clear  in 
his  recollection  and  states  all  that  occurred  with  precision. 
There  is  no  defect  of  memory  in  his  case,  and  his  testi- 
mony gives  a  history  of  the  occurrence  which  may  be  ta- 
ken to  be  correct. 

He  says  that  Justice  WILLETS,  who  seems  to  have  been 
the  draftsman  of  the  will,  came  to  the  house  of  the 
witness's  father  and  asked  the  witness  to  sign  the  will. 
Up  to  this  time  the  witness  had  not  seen  the  testatrix. 
He  went  with  Mr.  Willets  to  his  (Willets')  office.  The 
testatrix  was  at  the  table  in  a  part  of  the  office*  divided 
from  the  other  part  by  a  railing.  Mr.  White,  the  other 
witness,  was  also  there.  Mr.  Lowerre  saw  the  testatrix 
with  a  pen  in  her  hand,  apparently  subscribing  the  will, 
though  he  did  not  see  her  actually  make  the  letters  of  her 
name. 

Justice  WILLETS  asked  her,  "Mrs.  Smith,  do  you  ac- 
knowledge this  to  be  your  last  will?"  and  she  replied, 
"Yes,  I  do."  She  then  left  the  table,  and  moved  some  four 
feet  away.  Mr.  Willets  then  said,  "  Now,  Mr.  White,"  and 
the  witness  White  signed  his  name  at  the  end  of  the  instru- 
ment and  handed  the  pen  to  the  witness  Lowerre,  who  also 
signed  his  name  as  a  witness.  There  is  nothing  to  show 
that  either  the  will  or  attestation  clause  was  read  by  or  in 
the  presence  of  the  witnesses.  The  inference  to  be  drawn 
from  the  facts  proven  is  that  it  was  not  read. 

This  is  the  whole  transaction.     The  witness  Lowerre  was 
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not  asked  to  attend  as  a  witness  by  the  testatrix,  nor  does 
it  appear  that  she  knew  he  was  asked  to  attend  at  all,  nor 
that  she  knew  for  what  purpose  he  was  present.  There 
was  no  request  by  her  that  the  witnesses  should  sign,  either 
expressly  made  or  to  be  inferred  from  the  facts  proven.  If 
while  she  was  at  the  table  or  within  hearing,  Mr.  Willets 
had,  by  some  apt  words  known  and  understood  by  her,  and 
which  would  have  conveyed  to  her  his  meaning,  requested 
Mr.  White  and  Mr.  Lowerre  to  sign  their  names  to  the  in- 
strument as  witnesses,  and  she  had  assented  to  the  request 
either  by  words  or  a  silent  acquiescence,  the  case  would 
have  been  brought  within  the  authority  of-  Gary  agt.  Peck, 
cited  supra,  and  kindred  cases.  But  the  request  of  Mr.  Wil- 
lets, conveyed  in  such  ambiguous  terms  as  "now  Mr. 
White,"  even  if  she  heard  the  words  used,  in  default  of  any 
evidence  showing  that  she  had  procured  the  attendance  of 
the  witnesses,  or  even  knew  that  the  signing  by  witnesses 
was  an  essential  part  of  the  due  execution  of  a  will,  can- 
not by  any  reasonable  interpretation  of  the  effect  of  evi- 
dence, be  construed  into  a  request  by  the  testatrix. 

The  witness  Lowerre  knew  he  was  witnessing  the  testa- 
trix's will,  because  he  had  previously  been  requested  to  do 
so  by  Justice  WILLETS,  the  testatrix  at  the  time  not  being 
present.  Lowerre's  testimony  is  that  the  request  was  made 
by  Mr.  Willets,  in  the  bar-room  of  the  witness's  father, 
in  a  building  adjoining  Willets'  office. 

Under  these  circumstances,  can  it  with  any  propriety  or 
truth  be  said  that  the  evidence  shows  the  witness  under- 
stood he  was  witnessing  the  will  at  the  request  of  the  tes- 
trix,  or  that  she  understood  he  was  witnessing  it  in  con- 
formity with  her  desire  and  wish,  or  even  knew  he  was 
witnessing  her  will  at  all? 

Under  the  circumstances  of  this  case,  believing  that  the 
provision  of  the  statute  requiring  the  witnesses  to  sign  the 
will  at  the  request  of  the  testatrix,  has  not  been  complied 
with,  probate  of  the  will  is  denied. 
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NOTE. — This  case  was  heard  on  appeal  to  the  general  term 
of  the  second  judicial  district  in  February,  1870,  and  the  de- 
cision of  the  surrogate  was  reversed  and  the  question  sent 
to  the  circuit  for  trial  under  the  statute.  The  decision  at 
general  term  was  announced  by  J.  F.  BAENAED,  J.,  but 
no  formal  written  opinion  given. 
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SUPEEME   COURT. 
CHAELES  H.  SHAVER  agt.  MORRIS  COHN. 
JACOB  H.  DIEFENDORF  agt.  SAME. 

A  preliminary  injunction  will  not  issne  to  restrain  one  of  several  owners  of  adjoin- 
ing property,  from  erecting  an  improvement — an  addition  or  extension,  to  hia 
building,  on  the  ground  that  such  bnilding  will  interfere  with  the  several  rights 
of  the  plaintiffs  as  claimed  by  a  reservation  under  a  common  source  of  title  to  all 
of  them  in  respect — first,  to  a  certain  passage  way ;  second,  to  a  certain  drain, 
and  third  to  the  use  of  a  certain  well. 

Where  it  appeared  that  the  inconvenience  to  plaintiffs  in  going  around  the  extension, 
of  which  there  was  ample  room,  to  get  to  the  rear  of  their  lots,  and  to  the  well, 
was  the  only  serious  objection  to  the  proposed  improvement — a  necessary  and 
proper  right  of  way  to  the  rear  of  plaintiff's  lots,  still  remaining  open. 

• 

THESE  two  actions  are  similar.  Each  seeks  to  restrain 
the  defendant  from  building  an  extension  to  his  store  in 
Cobleskill,  on  the  ground  that  such  extension  will  interfere 
with  the  several  rights  of  the  plaintiff-  in  respect  j  first,  to 
a  certain  passage  way  ;  second,  to  a  certain  drain  j  third,  to 
the  use  of  a  certain  well. 

In  1864,  the  plaintiff,  Shaver  was  the  owner  of  a  parcel 
,  of  land  in  Cobleskill,  and  in  1864  and  1865,  the  plaintiff, 
Shaver,  the  plaintiff,  Diefendorf,  one  Courter  and  one 
Calkins  erected  on  their  land,  at  their  joint  expense,  a 
block  of  four  uniform  stores,  and  at  the  west  end  of  the 
block,  a  bank  building.  This  was  done  under  an  agree- 
ment that  on  the  payment  of  the  just  proportion  of  the  ex- 
pense, and  of  the  value  of  the  land  said  plaintiff,  Shaver, 
should  convey  to  those  several  parties,  such  of  said  buildings 
as  they  should  agree  upon. 

Accordingly,  the  plaintiff,  Shaver  retained  the  store  and 
VOL.  XL.  9 
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lot  at  the  east  end,  and  in  1866,  he  conveyed  by  warranty 
deed  to  the  plaintiff,  Diefendorf,  the  store  and  lot  next  ad- 
joining on  the  west ;  to  said  Calkens,  the  store  and  lot  next 
west  of  Diefendorf 's ;  and  the  said  Courter,  the  remaining 
store  and  the  bank  building. 

The  four  stores  are  each  about  twenty-three  feet  wide. 
They  vary  in  depth,  owing  to  the  shape  of  the  original 
premises  in  the  rear.  The  lines  dividing  these  store  lots 
are  parallel,  and  run  nearly  north  and  south. 

The  Caulkin's  lot  (now  the  defendant's)  is  at  its  shortest, 
about  one  hundred  and  thirty-seven  feet ;  the  plaintiff, 
Diefendorf 's  is  somewhat  longer,  and  the  plaintiff,  Shaver's 
somewhat  shorter.  The  stores  themselves  are  each  of  them 
fifty  feet  deep. 

Each  of  the  said  deeds  from  plaintiff,  Shaver,  contains, 
after  the  description  and  before  the  habendum  clause,  the 
following  words : 

"  With  the  right  of  a  common  user  for  ingress  and  egress, 
to,  from,  in  and  upon  all  of  that  part  of  said  lots  lying  in 
the  rear  of  the  brick  block,  by  the  passage  way  leading 
from  the  Lawyersville  road,  necessary  and  proper  for  the 
use  and  occupation  of  said  lots  and  the  stores  thereon,  which 
is  hereby  reserved  for  that  purpose,  and  the  right  of  a  com- 
mon use  of  water  from  the  well  in  rear  of  said  brick  block 
forever."  No  other  reservation  or  condition  is  contained  in 
the  deeds. 

Previously  to  these  conveyances,  the  same  parties  who 
had  built  the  buildings,  constructed  a  well  which  is  that 
referred  to  in  the  deeds.  This  well  stands  on  the  east  line 
of  the  Courter,  (now  Ottman)  lot,  about  thirty  feet  distant 
from  the  rear  of  the  store,  and  just  touching  the  west  line 
of  defendant's  lot. 

In  May,  1868,  Calkins  and  wife,  by  warranty  deed  con- 
veyed his  lot  to  defendant,  and  the  deed  contains  the  same 
clause  which  is  above  set  forth. 

At  the  west  end  of  the  original  lot  and  close  to  the  rear 
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of  the  bank  building  is  an  entrance  of  about  ten  feet  wide 
between  the  bank  building  and  the  wooden  store  of  Courier, 
which  stands  back  of  the  bank  building.  This  entrance  is 
the  only  means  of  passing  from  the  Lawyersville  road  which 
lies  west  of  the  opening  to  that  part  of  the  several  store. 
lots  which  lies  in  the  rear  of  the  stores.  Teams  have  been 
accustomed  to  pass  from  the  Lawyersville  road  through 
this  entrance  along  the  rear  of  the  stores  and  near  to  the 
same,  and  then  to  return  on  the  north  side  of  the  well,  and 
so  out  at  the  same  entrance  ;  thus  making  a  circuit  of  an 
oval  shape.  It  does  not  appear  that  this  road  traveled  by 
teams  has  been  regularly  laid  out,  but  teams  have  followed 
this  course  along  the  natural  surface  of  the  ground. 

No  division  fences  have  been  put  upon  the  lots,  and  the 
rear  of  the  lots  behind  the  stores  had  been  used  for  storing 
boxes,  or  piling  rubbish,  without  much  regard  to  the 
division  lines. 

It  is  claimed  by  plaintiff  that  a  drain  three  feet  deep  was 
constructed  along  the  rear  of  these  buildings  and  by  the 
said  entrance  across  the  Lawyersville  road,  by  which  the 
water  from  the  roof  of  the  stores  was  carried  off*  But  the 
affidavits  of  the  defendant  deny  the  existence  of  such  a 
drain,  and  show  that  the  conductors  from  the  roofs  of  the 
plaintiff's  stores  discharge  on  the  ground. 

The  defendant  has  dug  a  cellar,  and  laid  up  a  foundation 
wall  for  the  erection  of  an  addition  to  his  store  in  the  rear 
forty-five  feet  deep  and  of  the  same  width  with  the  store. 
This  erection  will  cross  and  prevent  travel  on  the  usual  track 
of  teams  as  above  described.  But  more  than  forty-two 
feet  of  defendant's  lot  in  the  rear  of  the  proposed  addition 
will  remain  unobstructed,  and  a  space  of  over  twenty-two 
feet  will  remain  between  the  rear  of  the  proposed  addition 
and  the  nearest  building,  viz.,  the  out  building  of  Courter'a 
wooden  store. 

The  plaintiffs  complain  that  the  construction  of  the 
foundation  to  this  addition  has  injured  a  part  of  the  stone 
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work  of  the  well,  but  the  defendant  shows  successfully  that 
he  has  repaired  any  such  injury. 

The  plaintiffs  claimed  that  their  access  to  the  well,  will 
by  this  addition  be  made  circuitous  and  around  the  end  of 
the  addition. 

The  defendant  avers  (and  in  this  he  is  uncontradicted,) 
that  when  he  purchased  he  had  no  knowledge  of  any  agree- 
ment or  thing  affecting  his  title  to  his  lot,  or  his  right  to 
use  it,  except  so  far  as  is  indicated  in  his  deed. 

C.  A.  HOLMES  and  LYMAN  TREMAIN,  for  plaintiffs. 
WILLIAM  H.  YOUNG  and  HENRY  SMITH,  for  defendants. 

LEARNED,  J. — I  am  of  the  opinion, 

1st.  In  regard  to  the  drain.  There  is  no  reservation 
of  a  right  of  drainage  in  the  deed.  According,  to  the 
allegations  of  the  plaintiffs,  the  drain  has  existed  only  five 
or  six  years.  No  right  could,  therefore,  be  aeqnired  by 
prescription,  and  if  the  drain  existed  it  is  only  by  the  license 
of  the  defendant,  and  he  may  revoke  this  at  any  time.  And 
so  far  as  regards  this  motion,  the  existence  of  any  such  drain 
seems  to  be  too  doubtful  to  authorize  an  injunction  for  its 
protection.  Furthermore,  if  the  plaintiffs  are  entitled  to  a 
drain,  it  can  be  constructed  under  the  proposed  addition, 
and  there  is  no  need  of  stopping  a  useful  improvement  of 
the  defendant's  property, 

2d.  In  regard  to  the  well,  I  am  satisfied  that,  the  defend- 
ant has  not  done  and  is  not  intending  to  do  uny  harm  to 
the  well  itself.  If  he  has  injured  the  stone  work,  he  has 
repaired  it.  The  stone  cover  of  the  well  lay  partly  on  the 
defendant's  lot,  and  such  part  of  that  cover  as  lay  on  his  lot 
he  had  a  right  to  remove.  The  only  rights  of  the  plaintiffs 
in  this  respect  are  "a  common  use  of  water  from  the 
well,"  and  so  far  as  the  well  itself  is  concerned,  I  do  not 
think,  from  the  affidavits  before  me,  that  this  right  has  been 
seriously  or  at  all  injured.  If  it  should  finally  appear  that 


NEW  YORK  PRACTICE  REPORTS.  ^33 

Shaver  agt.  Cohu. 

the  defendant's  cellar  injures  the  water  of  the  well,  the 
plaintiffs  would  be  entitled  to  relief,  but  I  cannot  see  so 
much  danger  of  this  as  to  authorize  a  preliminary  injunc- 
tion. 

If  the  defendant  erects  this  addition,  the  plaintiffs  will  be 
obliged  to  go  a  greater  distance  to  get  to  the  well  from 
their  stores  than  they  now  go.  But  that  inconvenience  is 
no  violation  of  the  agreement  in  the  deed.  They  will  still 
have  a  common  use  of  the  water  from  the  well. 

3d.  In  regard  to  the  right  of  way. 

This  is  by  far,  the  most  important  question  involved  It 
must  be  determined  by  the  language  of  the  deed  and  by  the 
accompanying  facts;  not  by  any  other  agreement  between 
the  original  parties,  if  any  such  other  agreement  existed.  It 
is  to  be  remembered  that  the  several  lots  are  the  distinct 
and  several  property  of  the  respective  owners.  EachJias  all 
the  rights  in  his  own  lot  of  an  owner  in  fee;  subject  only 
to  the  agreement  or  restriction  in  the  deed.  And  at  least 
as  against  the  plaintiff,  Shafer,  the  original  grantor,  the 
language  of  the  deed  is  not  to  be  extended  in  his  favor. 

The  deed  reserves,  (and  conveys,)  "  the  right  of  common 
user  for  ingress  and  egress  to,  from  in  ami  upon  all  of  that 
part  of  said  lots  lying  in  the  rear  of  the  brick  block,"  *  » 
#  #  *  #  «  necessary  and  proper  for  the  use  and  occupa- 
tion of  the  said  lots  and  the  stores  thereon."  This  I  un- 
derstand to  be  the  reservation,  (and  grant,)  of  a  necessary 
and  proper  right  of  way  to  the  lots  and  stores.  .It  cannot 
mean  a  right  to  travel  over  every  part  of  every  lot.  This 
would  be  unnecessary,  and  absurd.  It  cannot  mean  a  right 
to  pile  up  rubbish  anywhere  on  the  lots.  This  would  be 
inconsistent  with  the  ownership.  The  deed,  then,  goes  on 
to  state  from  what  place  this  right  of  way  is  to  come,  viz.  : 
44  by  the  passage  way  leading  from  the  Lawyersville  road." 
Uow  the  words  "  passage  way"  in  my  opinion  are  used  to 
describe  what  I  have  called  the  "  entrance"  that  is  the 
space  between  the  bank  building  and  the  Cburter  wooden 


134  NEW  YORK  PRACTICE  REPORTS. 

Shaver  agt.  Cohn. 

store.  Those  words  do  not  describe  the  track  which  teams 
had  travelled  or  should  travel  along  the  rear  of  the  stores 
aftei1  they  had  come  in  through  the  entrance,,  but  they  des- 
cribe the  entrance  itself.  There  is  nothing,  therefore,  in 
the  deed  which  locates  the  right  of  way  as  it  passes  across 
the  several  lots. 

It  would  have  been  easy  for  the  grantor  to  use  such 
words  as  would  establish  the  location  of  the  right  of  way 
reserved,  (and  granted,)  along  the  rear  of  the  stores  as  the 
plaintiffs  insist  it  is.  But  fie  has  failed  to  do  so,  and  has 
only  created  a  right  of  way  to  the  several  lots  without 
specifying  where  it  shall  be.  Unless,  therefore,  some  ac- 
tion of  the  parties  has  established  the  location  of  the  road,, 
all  that  plaintiffs  can  insist  upon  is,  that  they  shall  have  such 
a  right  of  way  to  their  lots  as  is  necessary  and  proper. 
And,  certainly,  this  right  of  way  should  be  where  it  will 
least  injure  defendant ;  and  least  interfere  with  his  use  and 
enjoyment  of  his  own  property. 

In  the  map  exhibited  on  behalf  of  the  plaintiffs,  it  was  shown 
that  upon  the  lot  of  the  plaintiff,  Diefendorf,  there  stands  a 
tree,  and  that  this  tree  would  be  an  obstruction  if  the  plain- 
tiffs were  compelled  to  go  around  the  proposed  addition  to 
defendant's  building.  But  the  obstruction  on  plaintiff's  lot 
can  be  removed  by  them.  It  is  enough  for  defendant  to 
afford  a  right  of  way  reasonable  and  proper  to,  not  across, 
the  lot  of  the  plaintiff,  Diefendorf. 

The  defendant  owns  in  the  rear  of  his  present  store  a  lot 
over  eighty  feet  deep.  It  would  be  very  unreasonable  that 
he  should  be  for  ever  prevented  from  building  on  any  part 
of  that  lot.  The  court  ought  to  be  reluctant  to  adopt  such 
a  construction  of  these  deeds  as  would  keep  eighty  feet  of 
land  always  open  and  unimproved,  merely  for  a  road  which 
could  not  occupy  over  ten  feet  of  the  space.  I  cannot 
so  construe  the  deed,  nor  can,  I  think,  that  there  has  been 
such  a  location  of  the  way  by  user  as  to  prevent  any 
change.  As  lung  as  nor>e  of  the  parties  desired  to  enlarge 
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their  stores,  it  was  natural  that  teams  should  take  the  most 
direct  route  ;  but  the  short  time  of  six  years  under  the 
circumstances,  cannot  have  fixed  the  location,  absolutely. 
There  will  still  remain  after  defendant  shall  have  erected  his 
addition,  ample  room  for  plaintiff's  teams  to  reach  their 
lots.  And  they  will  still  have  a  necessary  and  proper  right 
of  way  to  their  lots. 

It  can  hardly  be  questioned,  that  the  plaintiff,  Shaver 
might  build  on  his  lot  such  addition  to  his  store,  (the 
easternmost)  as  he  should  please,  and  might  under  this  right 
of  way  enter  the  rear  of  such  addition,  and  the  same  right 
would  belong  to  the  other  owners. 

The  defendant's  proposed  addition  may  make  it  less  con- 
venient for  the  plaintiffs  to  reach  the  rear  of  their  stores. 
But  mere  inconvenience  to  them  is  not  a  sufficient  reason 
for  preventing  a  desirable  improvement. 

One  further  consideration  influences  me  in  my  decision. 
This  is  an  application  for  a  preliminary  injunction.  It  is 
hardly  possible  that  the  facts  or  the  principles  of  law  can 
be  presented  as  fully  as  they  will  be  on  the  trial.  If  I' 
should  enjoin  the  defendant  and  it  should  prove  in  the  end 
tha-t  I  had  erred,  he  would  suffer  great  loss ;  a  loss  difficult 
to  compute  and  hardly  to  be  compensated.  If  on  the 
contrary,  I  deny  this  motion,  and  the  plaintiffs  finally  show 
themselves  entitled  to  the  relief  they  ask,  the  defendant  will 
have  gone  on  with  his  building  at  his  own  risk,  and  the 
plaintiffs  can  have  their  rights  enforced  by  its  -removal,  and 
they  can  be  compensated  for  their  temporary  injury. 

I  feel  that  great  caution  should  be  used  in  granting  a 
preliminary  injunction  where  its  issue  might  work  such 
serious  injury  to  the  defendant.  The  practice  of  granting 
such  injunctions  has  been  carried  far  enough  in  this  state, 
and  it  ought  not  to  be  extended.  In  the  language  of  Lord 
BROUGHAM,  "the  soundness  of  that  discretion  seems  unde- 
niable, which  would  be  very  slow  to  interfere  when  the 
thing  to  be  stopped,  while  it  is  highly  beneficial  to  one  party, 
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may  very  possibly  be  prejudicial  to  none.  The  great  fitness 
of  pausing  much  before  we  interrupt  men  in  those  modes 
of  enjoying  or  improving  their  property  which  are  prima 
facie  harmless,  or  even  praisworthy,  is  equally  manifest." 

I  shall  deny  the  motion  for  an  injunction  in  each  case, 
with  $10  costs. 
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ASA  HALL  agt.  JOHN  EMMONS,  et  al. 

The  fact  that  the  act  of  1870,  provides  that  appeals  to  the  court  of  appeals  author- 
ized by  it  may  be  beard  as  motions  on  any  regular  motion  day,  does  not  affect  the 
question  of  costs,  on  the  decision  of  such  appeals. 

Consequently,  under  the  decision  of  White  agt.  Anthony,  (23  N.  Y.,  164,)  where 
costs  are  given  on  the  decision  of  an  appeal,  whether  from  a  judgment  or  an 
order,  general  costs  must  be  allowed.  Not  motion  costs  only. 

Special  Term,  1870. 

MOTION  for  retaxation  of  costs. 


STEPHEN  A.  WALKER,  for  motion. 

A.  H.  REAVET,  opposed,  submitted  the  following  points : 

In  the  court  of  appeals  all  appeals  are  on  the  same  footing, 
and  on  the  dismissal  of  an  appeal  with  costs,  general  costs 
follow  whether  the  appeal  be  from  an  order  or  a  judgment. 

White  agt.  Anthony,  (23  N.  Y.,  164,)  where  an  appeal 
is  dismissed  with  costs,  after  argument,  it  will  be  intended 
that  full  costs  were  meant ;  if  costs  of  a  motion  only  are 
intended,  it  would  be  so  specified,  (Webb  agt.  Norton,  10 
How.,  117  ;  See  also  subdivision  6  of  section  307  of  Code.) 

The  court  below  cannot  make  any  direction  as  to  the 
costs  in  the  court  of  appeals,  (22  Barb.,  86.) 

JONES,  J. — This  is  a  motion  by  plaintiff  for  a  re-taxation 
of  a  bill  of  costs  of  the  defendants. 

So  far  as  the  papers  show  the  only  objection  urged  be- 

*  NOTE. — What  disposition  is  to  be  made  of  the  case  of  Borsl  agt.  Levy,  pub 
lished  in  the  calendar  of  the  court  of  appeals,  of  1870,  attention  to  which  if  so 
Conspicuously  given  by  that  court  ? — EKP. 
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fore  the  taxing  officer  to  the  allowance  by  him,  allowed 
against  the  plaintiff,  is  that  only  $10  can  be  allowed  as 
costs  of  appeal  to  the  court  of  appeals. 

This  is  the  only  point  presented  for  my  consideration  on 
this  motion,  which  is  in  the  nature  of  an  appeal  from  the 
clerk's  taxation. 

It  is  urged  that  the  appeal  was  noticed  for  hearing,  and 
heard  as  a  motion  on  a  motion  day  of  the  court  of  appeals, 
pursuant  to  chapter  741  of  the  laws  of  1870,  and  therefore, 
motion  costs  only  can  be  allowed,  and  consequently  the 
words  "  with  costs"  contained  in  the  remittitur  must  be 
intended  to  be  such  costs  as  are  allowed  by  law  to  be  given 
on  the  decision  of  a  motion. 

I  think,  this  view  is  incorrect. 

The  act  of  1870,  gives  a  right  of  appeal. 

The  Code,  (section  307,)  regulates  the  costs  to  be  allowed 
on  an  appeal  to  the  court  of  appeals. 

That  court  has  held  that  this  regulation  applies,  as  well 
to  an  appeal  from  an  order,  as  from  a  judgment,  and  further 
than  this  that  of  the  dismissal  of  appeal  from  an  order  on 
the  ground  of  its  non-appealability,  after  the  appeal  has  been 
heard  and  submitted  on  the  merits.  (  White  agt.  Anthony, 
23  N.  F.,  164.) 

It  does  not  seem  to  me  that  the  fact  that  the  act  of  1870, 
provides  that  appeal  aui^aorized  by  it  may  be  heard  as  a 
motion  on  any  regular  motion  day,  affects  the  question. 

An  appeal  is  taken,  it  is  argued  and  decided.  That  it 
was  heard  on  a  motion  day  as  a  motion,  instead  of  being 
placed  on  the  general  calendar  and  heard  when  reached  in 
its  regular  order,  does  not  alter  the  fact  that  the  appeal 
itself  is  heard  and  argued. 

The  act  of  1870,  simply  provides  a  more  expeditious 
mode  of  hearing  the  appeals  given  by  it,  than  is  provided 
for  hearing  of  others. 

Motion  for  retaxation  denied,  but  as  the  question  is  new, 
without  costs. 
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SUPREME  COURT. 

IN   THE   MATTER    OF   THE    APPLICATION    OF   THE   PROTESTANT 

EPISCOPAL  PUBLIC  SCHOOL,  TERENCE  FARLEY  and  others 
to  vacate  assessment  for  sewer  in  74th  street,  from  Ffth 
Avenue  toEast  River. 

Where  sealed  proposals  for  bids  for  the  construction  of  a  sewer  or  drain,  under  an 
ordinance  of  the  corporation  of  the  city  of  New  York,  are  in  all.respects  regular, 
the  publicly  opening  the  bids  and  the  awarding  of  the  contract  to  the  lowest 
bidder,  vests  in  the  bidder  or  contractor,  from  that  time,  a  right  of  which  he 
cannot  be  divested  without  compensation,  and  also  creates  a  corresponding 
obligation  on  the  part  of  the  corporation  to  the  contractor. 

Therefore,  an  act  of  the  legislature  which  prohibits  sewers  and  drains  to  be  con- 
structed only  upon  a  specified  plan,  not  before  in  use,  passed  after  the  time  such 
contract  was  awarded,  but  before  it  was  formally  executed,  can  have  no  effect 
upon  such  contract. 

New  York,  Special  Term,  September,  1870. 

THE  petitioners  applied  to  vacate  assessments  imposed 
upon  their  property  for  the  expense  of  constructing  certain 
sewers. 

The  construction  of  the  sewers  was  directed  by  a  resolu- 
tion of  the  common  council;  proposals  for  the  work  were 
opened  on  6th  April,  1865,  and  a  contract  executed  on  the 
13th  April,  1865. 

On  the  12th  April,  1865,  an  act  was  passed  by  the  legis- 
lature which  required  that  no  sewer  should  thereafter  be 
constructed,  except  in  accordance  with  a  plan  of  sewerage 
to  be  devised  by  the  croton  aqueduct  board. 

The  petitioners  objected  that  no  general  plan  of  sewerage 
embracing  the  sewer  in  question,  had  been  devised  by  the 
board  as  required  by  said  statute. 
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CHARLES  E.  MILLER,  for  petitioners. 
D.  J.  DEAN,  for  the  mayor,  &c. 

BRADY,  J. — The  sealed  bids  or  proposals  for  the  construc- 
tion of  the  sewer  mentioned  in  this  application,  were 
opened  on  the  6th  of  April,  1865.  The  contract  was  ex- 
ecuted on  the  13th  April,  1865,  but  before  it  was  executed, 
and  on  the  12th  April,  1865,  an  act  in  relation  to  sewerage 
and  drainage  in  the  city  of  New  York,  was  passed  by  the 
legislature,  (Laws  1865,  p.  715,)  the  eighth  section  of 
which  declares,  "  it  shall  not  be  lawful  hereafter  to  construct 
any  sewer  or  drain  in  the  city  of  New  York,  unless  such 
drain  or  sewer  shall  be  in  accordance  with  the  general  plan 
devised  by  the  croton  aqueduct  board,  for  the  sewerage  of 
the  particular  district  in  which  such  sewer  or  drain  is  pro- 
posed to  be  constructed." 

The  general  plan  referred  to  is  one  which  by  the  pro- 
visions of  the  act  of  1865,  it  was  necessary  to  devise  and 
adopt,  but  which  prior  to  such  act  was  not  required  to 
enable  the  croton  board  to  make  the  proper  engagements 
to  have  a  sewer  or  drain  constructed.  It  is  now  contended 
that  this  act,  with  the  prohibitory  section  above  recited, 
rendered  the  contract  nugatory  and  the  assessments  enforced 
to  pay  the  expense  incurred  invalid,  inasmuch  as  the  sewer 
was  not  constructed  in  accordance  with  the  general  plan 
contempleted  by  the  act  of  1865.  Is  this  objection  well 
taken?  The  answer  to  this  inquiry  in  my  judgment, 
depends  entirely  upon  the  question,  whether  the  contractor 
had  any  vested  rights,  and  the  corporation  of  New  York 
had  incurred  liabilities  with  reference  thereto,  at  the  time 
of  the  passage  of  the  act  referred  to.  The  charter  of  1857, 
by  section  38,  provides  that  all  contracts  to  be  made  or  let 
by  authority  of  the  common  council,  shall  be  made  by  the 
appropriate  heads  of  departments,  under  such  regulations 
as  shall  be  established  by  ordinance  of  the  common  council  j 
that  if  the  work  shall  involve  an  expenditure  of  more  than 
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two  hundred  and  fifty  dollars,  the  contract  thereto  relating 
must  be  founded  on  sealed  bids,  or  proposals  to  be  invited 
by  advertisement  ;  that  all  bids  or  proposals  shall  be  publicly 
opened  by  the  officer  advertising  for  the  same  in  presence 
of  the  comptroller,  and  the  contract  given  to  the  lowest 
bidder  complying  in  making  the  bid  with  the  preliminaries 
prescribed. 

The  ordinance  of  the  common  council  in  reference  to 
these  provisions  declares  that  at  the  time  and  place  ap- 
pointed for  that  purpose  in  the  proposals,  the  head  of  the 
department,  in  the  presence  of  the  comptroller,  and  such 
of  the  parties  making  them  as  may  desire  to  be  present, 
shall  then  and  there  publicly  open  and  read  all  estimates 
which  he  may  have  received  for  the  contract  mentioned  in 
such  proposals,  and  shall  reject  all  estimates  not  furnished 
in  conformity  with  the  rules  in  relation  thereto,  and  shall 
thereupon  award  the  contract  as  prescribed  in  section  38 
of  the  city  charter  of  1857,  section  22,  chapter  VII.  revised 
ordinances  1866,  page  191.  It  is  not  alleged  that  the 
bidder,  to  whom  the  contract  under  consideration  was 
awarded,  did  not  in  all  respects,  conform  to  the  require- 
ments of  the  charter,  and  the  ordinances  of  the  common 
council,  or  that  there  was  any  irregularity  in  form  or  sub- 
stance in  the  advertisement,  bid  or  award. 

It  must  be  presumed,  therefore,  that  upon  the  6th  of 
April,  1865,  when  the  sealed  bids  were  opened,  the  award 
was  properly  and  legally  made,  and  the  terms*  of  the  con- 
tract agreed  upon. 

These  proceedings  vested  in  the  bidder  a  right  of  which 
he  could  not  be  divested  without  compensation,  and  created 
a  liability  on  the  part  of  the  corporation  to  him.  The  bid 
having  been  accepted,  the  obligations  disclosed  were  created. 
(Russ  agt.  The  Mayor,  12  Legal  Observer,  38  ;  Smith  agt. 
The  Mayor,  10  N.  Y.,  504.) 

Having  arrived  at  this  conclusion,  the  objection  of  the 
petitioner  must  be  overruled.  The  act  of  1865,  must  be 
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construed  in  reference  to  existing  rights  and  liabilities,  as 
prospective  ana  not  as  retrospective.  The  rule  is,  that  a 
statute  affecting  rights  and  liabilities  should  not  be  so  con-*1 
strued  as  to  act  upon  those  already  existing;  and  it  is  the 
result  of  the  decisions  that  although  the  words  of  a 
statute  are  so  general  and  broad  in  their  literal  extent  as  to 
comprehend  existing  cases,  they  must  yet,  be  construed  as 
to  be  applicable  only  to  such  as  may  thereafter,  arise,  unless 
the  intention  to  embrace  all,  is  clearly  expressed.  (Moon 
agt.  Durden,  2  Exch.,  22 ;  Dash  agt.  Van  Kleeck,  7  J.  R., 
477 ;  Wood  agt.  Oakley,  11  Paige,  400 ;  Johnson  agt.  Burrell, 
2  Hill,  238;  Sutler  agt.  Palmer,  I  Hill,  324;  Snyder  agt. 
Snyder,  3  Barb.,  621 ;  Hackley  agt.  Sprague,  10  Wend.,  114; 
McManus  agt.  Butler,  49  Barb.,  176.) 

There  is  nothing  in  the  act  of  1865,  which  declares  any 
such  intention  on  the  part  of  the  legislature. 

It  is  silent  upon  the  subject. 

For  these  reasons,  the  application  must  be  denied. 
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COURT  OF  APPEALS. 

MARTIN  L.    TOWNSEND,   respondent  agt.    MORTIMER 
HENDRICKS  and  others,  appellants. 

Section  271,  of  the  Code,  (in  reference  to  compulsory  references.)  must  be  con- 
strued in  connection  with  section  2  of  article  1  of  the  constitution,  and  it 
limited  to  actions  on  contract. 

The  right  of  trial  6y  jury  in  all  other  common  law  cases  is  preserved  by  the  con- 
stitution. 

Courts  have  no  power  compnlsorily  to  refer  an  action  which  is  not  founded  on  con- 
tract, and  which  does  not  involve  the  examination  of  a  long  account. 

The  right  of  trial  by  jury  as  it  existed  under  the  constitution  of  1777,  has  been 
continued  and  preserved  to  this  day,  and  no  statute  subsequently  passed  can  im- 
pair it. 

The  plaintiff  by  his  complaint,  in  this  case,  demands  judgment  for  the  value  of  two 
railroad  bonds,  and  for  divers  sums  of  money  which  he  claims  to  have  advanced 
to  the  defendants,  with  interest,  basing  his  claim  upon  the  allegations  as  to  each 
of  the  items,  that  it  was  paid  to  the  defendants  on  the  faith  of  representations 
•  made  by  them  of  existing  facts  ;  that  all  these  representations  were  false,  and 
known  by  the  defendants  to  be  false,  and  made  with  intent  to  deceive  and  defraud 
the  plaintiff  ;  that  on  discovering  the  fraud  the  plaintiff  demanded  the  return 
of  his  bonds,  and  the  repayment  of  said  sums  of  money,  which  the  defendants 
refused  : 

Held,  the  action  sounds  in  tort  and  is  not  referable  ;  notwithstanding  the  fact  that 
the  counter-claim  is  limited  to  the  alleged  contract,  and  obligations  of  the  parties, 
and  the  issue  created  by  the  counter-claim  and  reply  would  require  the  examina- 
tion of  a  long  account. 

Where  the  action  from  its  nature  is  not  referable  the  answer  cannot  make  it  so. 

Should  the  counter-claim  even  require  examination,  a  reference  could  be  ordered 
as  to  it  after  trial  of  the  issues. 

The  fourth  subdivsion  of  section  eleven  of  the  Code,  as  amended  in  1870,  extends 
the  right  of  appeal  to  the  court  of  appeals,  so  as  to  include  all  interlocutory  orders 
affecting  substantial  rights,  not  involving  any  question  of  discretion,  although 
such  orders  do  not  come  within  the  classifications  in  subdivisions  two  and  three. 

(This  reverses  the  decision  of  the  general  term,  in  this  case-reported,  39  How.  475.) 

October  Term,  1870. 

THIS  was  an  appeal  from  an  order  of  the  general  term 
of  the  superior  court  of  the  city  of  New  York,  affirming 
an  order  of  reference. 

The  complaint  alleged  that  the  defendants  were  manu- 
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facturers  and  dealers  in  copper,  in  New  York  city ;  that  in 
the  month  of  January,  1869,  the  plaintiff  applied  to  them 
to  purchase  for  him  100,000  pounds  Ingot  copper  at  the 
market  price ;    that  on  same  day,  they  informed  him  that 
they  had   purchased  the  copper  to  be  paid  for,  February 
15th,    1869 ;     that    relying    on    this   representation,    he 
delivered  to  them,  as  part  payment,  two  bonds  of  the  value 
of  $2,000,  accepted  by  them  as  cash,  and  that  it  was  then 
agreed  between  them,  that  they  should  advance  the  balance 
of  the  purchase  price,  should  take  up  the  copper,  put  the 
same  in  store-house  and  keep  it  for  him  at  his  option,  &c. 
That  on  the  21st  of  January,  1869,  they  undertook  to  pur- 
chase other   300,000lbs.  for   him,  and   on    the   same   day 
represented  that  the"y  had  so  purchased  it,  the  price  to  be- 
come due  and  payable  in  March,  1869;  that  relying  on  this 
representation,  he  paid  them  $3,000  towards  the  purchase 
price,  and  they  agreed  to  advance  the  balance  of  the  pur- 
chase money,  to  take  up  the  copper,  put  it  in  store  and 
keep  it  for  plaintiff  at  his  option — holding  the  property  in 
each  case  as  security  for  their  advances,  &c.  j    that  after1 
wards,  from  time  to  time,  they  represented  to  him  that 
they  had  so  advanced  the  balance  of  the  purchase  money, 
had   paid  for  the  copper,  had  taken  it  into  their  possession 
and  then  still  held  it  for  him  ;  that  upon  these  statements, 
the  plaintiff  advanced  them  various  sums  of  money   until 
he  had  advanced  them  in  all  $25,000 ;   that  these  several 
representations  were  each  false  in  fact,  and  were  made  with 
intent   to  deceive    and   defraud  the    plaintiff;    that  upon 
discovering  the  alleged  fraud,  he  had  demanded  the  re-pay- 
ment of  the  $25,000,  and  that  they  had  refused  to  return 
it.     He,  therefore,  asked  to  recover  the  monies  advanced, 
and  interest.     The  answer  denied  all  fraud  or  attempt  at 
fraud,  and  among  other  things,  alleged  that  the  defendants 
had  agreed  to  purchase  and  carry  for  the  plaintiff  400,0001  bs 
copper,   on    condition   that   he  should    pay   them    certain 
commissions,  interest  on  the  advances  for  purchase  money, 
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store-house  insurance,  and  like  charges,  besides  maintaining 
in  their  hands  a  certain  per  centage  on  the  market  value  of 
the  copper.  That  he  had  failed  to  so  pay  them,  or  keep  up 
said  margin,  and  after  proper  offers  and  demands,  they  had 
sold  the  copper  for  his  account,  and  that  after  crediting 
him  with  the  avails,  there  was  a  balance  due  them 'of  some 
$1,031  07,  which  sum  they  sought  to  recover  as  a  coun- 
ter-claim. 

The  plaintiff  replied,  and  among  other  things,  controver- 
ted the  material  allegations  of  the  counter  claim. 

The  special  term  (April  llth,  1870,  MONELL,  J.),  on  the 
plaintiff's  motion,  against  the  objection  of  the  defendants, 
referred  the  whole  issue  to  a  referee  to  hear  and  determine 
the  same.  The  defendants  appealed  to  the  general  term, 
where  the  order  was  affirmed  (June  30th,  1870  ;  BAEBOUE, 
FEEEDMAN  and  SPENCEE,  JJ.)  The  opinions  of  the  general 
term  are  reported  in  39  How.,  475. 

The  plaintiff  moved  to  dismiss  the  appeal  as  unauthorized. 
The  appeal  and  motion  were  argued  together. 

CHAELES  M.  DA  COSTA,  for  appellant. 

I.  This  is  an  appealable  order.  . 

(a.)  Section  eleven  of  the  Code,  as  amended  in  1870,  pro- 
vides that  l(  the  court  of  appeals  shall  have  exclusive  j  uris- 
diction  to  review,  upon  appeal,  every  actual  determination 
,  hereafter  made  at  a  general  term    *    *    *    by  the  superior 
court  of  the  city  of  N.  Y,"  inter  alia : 

"  4.  In  an  order  affecting  a  substantial  right,  not  involv 
ing  any  question  of  descretion  arising  upon  any  interlocutory 
proceeding,  or  upon  any  question  of  practice  in  the  action, 
including  an  order  to  strike  out  an  answer,  or  any  part  of 
an  answer,  or  any  pleading  in  an  action  j  such  appeals, 
whether  now  pending  or  hereafter  to  be  brought,  may  be  heard 
as  a  motion,  and  noticed  for  hearing  for  any  regular  motion 
day  of  the  court." 

VOL.  XL.  10 
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The  history  of  the  fourth  sub-division  of  section  eleven 
is  as  follows,  viz. : 

In  1865  a  fourth  sub-division  to  section  eleven  was  for 
the  first  time  enacted.  It  provided  that  an  appeal  should 
lie  to  the  general  term  and  to  the  court  of  appeals  from  any 
order  made  at  special  term  of  the  supreme  court  alone, 
involving  the  constitutionality  of  any  law  of  this  state,  and 
that  such  appeal,  both  at  the  general  term  and  at  the  court 
of  appeals,  should  be  heard  as  a  non-enumerated  motion. 
In  1867  this  sub-division  was  repealed,  and  in  lieu  thereof 
the  following  enacted,  viz. :  y 

"  4.  An  appeal  from  any  order  to  the  court  of  appeals, 
affecting  a  substantial  right,  arising  upon  any  interlocutory 
proceeding,  or  upon  any  question  of  practice  in  the  action, 
may  be  heard  as  a  motion,  and  noticed  for  hearing  for  any 
regular  motion  day  of  the  court," 

It  was  next  amended  in  1869,  so  as  to  read  as  follows,  viz. : 

"  4.  An  appeal  from  any  order  to  the  court  of  appeals, 
affecting  a  substantial  right,  arising  upon  any  interlocutory 
proceeding,  or  upon  any  question  of  practice  in  the  action, 
including  an  order  to  strike  out  an  answer,  or  any  part  of 
an  answer,  or  any  pleading  in  an  action,  may  be  heard  as  a 
motion, -and  noticed  for  hearing  for  any  regular  motion  day 
of  the  court." 

The  sub-division  enacted  in  1867,  and  as  amended  in 
1869,  has  been  judicially  construed  by  this  court. 

In  Tabor  agt.  Gardner  (41  N.  Y.,  232  ;  decided  at  Sep- 
tember Term,  1869),  the  court,  per  WOODRUFF,  J.,  said  : 
"The  last  clause  of  sub-division  four  of  that  section  has 
been  frequently  misunderstood,  but  has  been  again  and 
again  held  by  this  court  to  regulate  the  hearing  of  appeals 
from  orders,  of  which  this  court  had  jurisdiction,  by  power 
of  the  preceding  sub-divisions  and  clauses  of  the  section, 
and  not  to  extend  that  jurisdiction  to  other  orders  not  pre- 
viously named." 

With  the  decision  of  this  court  before  them,  the  legisla- 
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ture  in  1870,  amended  the  said  subdivision,  so  as  to  read 
as  above  set  forth,  with  the  intention,  evidently,  of  confer- 
ring on  this  court  jurisdiction  of  appeals  from  orders  as 
therein  specified,  and  which  jurisdiction,  this  court,  on  the 
wording- of  the  sub-division  enacted  in  1867,  and  as  amen- 
ded in  1869,  had  held  not  to  be  conferred. 
Such  intention  is  clearly  evinced  from, 

1.  The  history  of  the  said  sub-division   and  the  rulings 
thereon  by  this  court. 

2.  From  the  plain  reading  of  the  entire   section  as  now 
amended. 

3.  From  the  phraseology  used,  to  wit:  l(  In  an  order, 
Ac.,"  following,   as  it  does  the  phraseology  of  the  other 
preceding  subdivisions  of  the  section,  admittedly  conferring 
jurisdiction.     Thus,  the  first  sub-division  'commences,  "In 
a  judgment,  &c.,"  the  second,   "In  an  order,   &c.,"  the 
third,  "In  a  final  order,  &c." 

4.  If  such  be  not  the  construction  to  be  given  to  the 
amendment  of  1S70 — i.  e.,  if  it  does  not  confer  jurisdiction, 
then  it  follows  logically  that  the  amendment  is   meaning- 
less and  useless,  for  the  regulation  ^of  appeals  from  orders, 
of  which  this  court  had  judisdiction  by  power  of  the  pre- 
ceding sub-divisions  and  clauses  of  the  section,  had  been 
held  to  be  already  conferred  by  the  sub-division  as  enacted 
in  1867,  and  amended  in  1869. 

(&.)  The  order  appealed  from  both, 

1.  Affects  a  substantial  right,  not  involving  a  question  of 
jiscretion,  in  an  interlocutory  proceeding,  in  that  it 
deprives  the  appellants  of  their  constitutional  right  of  trial 
jury  in  a  case  in  which  it  is  conceived,  the  law  of  the  land 
does  not  authorize  a  compulsory  reference. 

An  appeal  from  an  order  of  reference,  where  the  refer- 
ence is  not  authorized  by  law,  is  an  appeal  from  an  order 
involving  a  substantial  right.  (Cram  agt.  Bradford,  4  Abb., 
193 ;  Batchelor  agt.  Albany  City  Fire  Ins.  Co.,  6  N.  Y.,  240; 
Turner  agt.  Taylor,  2  Daly,  278^ 
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2.  And  also  arises  upon  a  question  of  practice  in  the  action. 

If  the  above  views  be  correct,  the  court  has  jurisdiction 
of  this  appeal. 

II.  The  cause  of  action  alleged  in  the  complaint  is  not 
one  which  the  court  can  compulsorily  refer.  Its  grava- 
men is  fraud,  the  plaintiff  seeking  to  recover,  as  damages, 
the  several  amounts  of  money  which  he  alleges  he  was 
induced  to  part  with  and  pay  to  the  defendants,  by  reason 
of  their  alleged  false  and  fraudulent  statements  and  repre-^ 
sentations.  The  answer,  while  admitting  the  receipt  by  the 
defendants  of  the  respective  amounts  of  moneys  alleged  by 
the  plaintiff  to  have  been  paid,  denies  each  and  every  of 
the  allegations  of  the  complaint,  charging  or  purporting  to 
charge  the  defendants  with  any  fraud,  or  attempt  at  fraud  ; 
and  then  as  a  further  defense,  sets  up  the  true  and  exact 
statement  of  the  transactions  had  between  the  parties.  It 
is  clear,  therefore,  that  such  an  issue  is  not  one  which  it  is 
in  the  power  of  the  court  compulsorily  to  refer.  (See  opin- 
ion of  MONELL,  J".,  at  Special  Term  /  Dissenting  opinion  of 
SPENCER,  J".,  at  General  Term,  39  How.y  475;  Levinger  agt. 
Hendricks,  infra.) 

The  court,  at 'general  term,  held,  in  substance,  that, 
under  the  allegations  of  the  complaint,  indebitatus  assumpsit 
for  money  had  and  received  would  lie ;  .and  that  the  allega- 
tions of  fraud  might  be  regarded  as  pleaded  as  matter  of 
aggravation. 

To  that  we  answer, 

1.  The  proposition  begs  the  question,  for  it  is  the  allega- 
tions of  fraud  which  raise  the  implied  promise,  and  until 
the  issue  of  fraud  is  determined,  no  promise  arises.     Fraud 
is,  therefore,  the  issue  underlying  the  case,  and  such  an  issue 
cannot  be  compulsorily  referred. 

2.  Matters  of  aggravation  have  no  function  in  a  declara- 
tion of  indebilatus  assumpsit  for  money  had  and  received. 

In  declarations  in  actions  ex  delicto  only,  the  "  alia  enor- 
mia"  clause  is  found  and  ujsed. 
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Matters  of  aggravation  is  matter  which  only  tends  to 
increase  the  amount  of  damages,  and  does  not  concern  the* 
right  of  action   itself.     (Stephens  on  Pleadings,  p.  243; 
Gould  on  Pleadings,  Chap.  III.  Section  10.) 

3.  The  case  of  Byxbie  agt.  Wood,  (24  N.  Y.,  610,)  cited 
by  the  court  below,  turned  more  especially  on  the  wording 
of  the  assignment  therein  referred  to,  (pp.  609  and  611 ;) 
besides  it  has  no  applicability  to  the  question  now  under 
consideration ;  for  the  issue  of  fraud,  which  is  the  under- 
lying one,  and  which,  when  established,  raises  the  implied 
promise,  has  first  to  be  tried  before  the  proper  constitu- 
tional tribunal,  viz.:  a  jury. 

III.  It  is  true,  that  the  defendant's  answer  also  sets  up  a 
counter-claim,  which  is  put  at  issue  by  the  reply  ;  and  the 
court  below  held, 

(  a.)  That  such  an  issue  required  the  examination  of  a  long 
account. 

( &.)  And  that  it  was,  therefore,  within  the  power  of  the 
court  to  compulsorily  refer  all  the  issues  in  the  action.  ( See 
opinions,  39  How.,  supra.) 

It  is  respectfully,  submitted  that  in  this  the  learned  court 
below  erred,  for  the  reasons  stated  in  the  folio  wing  points,  viz. : 

IV.  No  issue  involving  any  accounting  is  framed  by  the 
answer  and  reply,  for, 

(a.)  The  plaintiff,  in  his  complaint,  avers,  that  during  the 
pendency  of  the  transaction,  the  defendants  delivered  to  the 
plaintiff  several  statements  of  account  which  are  alleged  to 
be. untrue,  false  and  fraudulent,  and  made  with  intent  to 
deceive  the  plaintiff,  and  to  induce  him  to  pay  the  moneys 
he  did  to  the  defendants.  The  answer  avers  that  the  several 
sratements  of  accounts  rendered,  were  just  and  true,  and 
accepted  by  the  plaintiff.  The  reply  avers,  that  the  state- 
ment of  accounts  referred  to  and  mentioned  in  the  answer, 
are  the  identical  statements  of  account  mentioned  in  the 
complaint,  and  that  they  are  made  up  of  false  fictitious,  and 
usurious  charges. 
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(  b.)  The  .accounts  thus  rendered  are  either  : 

1.  Accounts   stated,  and  therefore   conclusive.      (Lock- 
wood  agt.  Thorn,  1  Kernan,  170;  Id.,  18  N.  Y.,  285 ;  Smith 
agt.  Marvin,  27  N.  Y.,  137.) 

(Which  latter  case  disposes  effectually  of  the  plea  of 
usury,  contained  in  the  plaintiff's  reply) ;  or 

2.  Are  fraudulent,  and   part  and  parcel  of  the  alleged 
scheme  ot  fraud,  which,  if  the  plaintiff  succeeds  in  establish- 
ing his  alleged  cause  of  action,  will  fall  by  themselves. 

(c.)  Should  it  be  suggested  that  the  counter-claim  of  the 
defendants,  put  at  issue  by  the  reply,  involves  an  accounting 
as  to  the  balance  claimed,  it  will  be  sufficient  to  answer : 

1.  That  it  does  not  involve  a  long  accounting. 

2.  That  the  court  has  no  power  to  determine,  or  to  pre- 
sume, as  the  court  below  did,  whether  or  not,  if  the  plain- 
tiff is  defeated  in.  his  alleged  cause  of  action,  the  defendants 
will  then  proceed  with,  or  abandon  their  counter-claim.     It 
is  an  affirmative  cause  of  action  on  their  part,  and  its  pros- 
ecution or  abandonment  is  entirely  within  their  own  control 
and  option. 

V.  But,  even  if  the  issue  raised  by  the  defendants'  coun- 
ter-claim involves  the  examination  of  a  long  account,  no 
accounting  can  by  any  possibility  be  necessary,  until  the 
plaintiff  has  either  abandoned  or  been  defeated  in  his  alleged 
cause  of  action  ;  and  until  then,  the  court  has  no  power  to 
order  a  compulsory  reference  (Draper  agt.  Day,  11  How,, 
439 ;  McCulloch  agt.  Brodie,  13  How.,  347  j  Sharp  agt.  The 
Mayor,  14  How.,  213  ;  Affirmed  on  appeal,  31  Barb.,  578  ; 
Cameron  agt.  Freeman,  18  How.,  353  ;  Ross  agt.  The  Mayor, 
2  Abb.  N.  S.,  266  ;  Goodyear  agt.  Brooks  4  Mob.,  682 ; 
Id.,  2  Abb.  N.  S.,  246 ;  Bushnell  agt.  Eastman,  2  Abb* 
N.  S.,  411.) 

To  the  same  effect  is  the  unreported  case  of  Levinger  agt, 
Hendricks,  et  aL,  decided  in  the  New  York  Common  Pleas, 
April  20,  1870;  In  that  case,  a  motion  was  made  for  a 
reference  upon  similar  papers;  the  issues  involved  being 
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identical  with  those  of  the  case  at  bar  ;  and  the  plaintiff  in 
this  suit  being  the  plaintiff's  attorney  in  the  case  referred  to. 
The  opinion  of  Mr.  Justice  MONELL  was  before  the  court  j 
but  nevertheless  the  motion  was  denied,  and  the  following 
opinion  rendered  : 

VAN  BRUNT,  J.  —  In  this  case  I  do  not  see  how  a  compul- 
sory reference  can  be  ordered.  The  issue  which  has  first 
to  be  tried  is,  did  the  defendants  represent  to  the  plaintiff 
that  they  had  bought  certain  copper  for  his  account,  and 
did  the  plaintiff,  relying  upon  these  representations,  make 
the  payments  alleged  in  the  complaint,  and  were  these  rep- 
resentations false.  There  is  no  dispute  as  to  amounts 
received  by  the  defendants  from  the  plaintiff,  and  if  the 
allegations  in  the  complaint  are  true,  the  jury  can  bring  in 
a  verdict  without  taking  into  consideration  any  account. 
But  if  they  find  that  the  copper  was  actually  purchased  by 
the  defendants  as  stated  and  represented  by  them,  then  it  is 
argued,  that  under  their  answer,  the  examination  of  a  long 
account  will  be  involved. 

After  the  jury  have  so  found,  it  will  be  ample  time  then 
to  refer  this  account.  The  defendants  have  the  .right  to 
claim  that  this  issue  of  fraudulent  representations  shall  be 
first  tried  by  a  jury. 

The  case  of  Turner  agt.  Taylor,  which  will  appear  in  2 
Daly,  278,  expressly  decides  that  a  compulsory  reference 
will  not  be  ordered  in  such  a  case. 

Motion  must  be  denied  with  ten  dollars  costs  to  abide 
event. 

VI.  If  the  271st  section  of  the  Code  be  construed  to 
authorize  the  compulsory  reference  of  all  the  issues  in  all 
cases,  in  which  any  one  of  the  issues  does,  or  by  possibility  may 
involve  the  examination  of  a  long  account,  then  it  is  sub- 
mitted, that  such  section  is,  quoad  hoc,  unconstitutional  and 
void. 

(a.)  Section  two  of  article  one  of  the  constiution  of  1846, 
provides  :  "  That  the  trial  by  jury,  in  all  cases  in  which  it  has 
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been  heretofore  used,  shall  remain  inviolate  forever."  The 
same  language  is  found  in  the  counstitution  of  1822  (^  2, 
art.  7),  and  in  the  constitution  of  1777  (§  41). 

(6.)  The  ancient  action  of  account  was  heard  by  auditors. 
It  was  rarely  resorted  to ;  and  the  court  pointedly  discoun- 
tenanced its  revival.  (McMurray  agt.  JRawson,  3  Hill,  59.) 

Before  the  year  1768,  all  common  law  actions,  except 
the  one  above  referred  to,  were  tried  before  a  jury.  In 
that  year  the  colonial  legislature  passed  an  act,  entitled  "  an  act 
for  the  better  determination  of  personal  actions  depending 
upon  accounts."  (Van  Schaiclc's  Laws  of  New  York,  vol. 
2,  517.) 

It  commenced  as  follows : 

"Whereas,  instead  of  the  ancient  action  of  account,  suits 
are  of  late,  for  the  sake  of  holding  to  bail,  and  to  avoid  the 
wager  of  law,  frequently  brought  ,in  assumpsit,  whereby 
the  business  of  unraveling  long  and  intricate  accounts, 
most  proper  for  the  deliberate  examination  of  auditors,  is 
now  cast  upon  jurors,  who,  at  the  bar,  are  more  disadvan- 
tageously  circumstanced  for  such  .services ;  and  this  burden 
upon  jurors  is  greatly  increased  since  the  laws  made  for 
permitting  discounts  in  support  of  a  plea  of  payment;  so 
that  by  the  change  of  the  law  and  the  practice  above  men- 
tioned, the  suits  of  merchants  and  others  upon  long  accounts 
are  exposed  to  erroneous  decisions,  and  jurors  perplexed  and 
rendered  more  liable  to  attaints;  and  by  the  vast  time 
necessarily  consumed  in  such  trials,  other  causes  are  delayed 
and  the  general  course  of  justice  greatly  obstructed.  Be  it 
tJierefore  enacted,  &c.,  that  whenever  it  shall  appear  proba- 
ble in  any  cause  depending  in  the  supreme  court  of  judica- 
ture of  this  colony  (other  than  such  as  shall  be  brought  by 
or  against  executors  or  administrators),  that  the  trial  of  the 
same  will  require  the  examination  of  a  long  account,  either 
on  one  side  or  the  other,  the  said  court  is  hereby  authorized, 
with  or  without  the  consent  of  parties,  to  refer  such  cause 
by  rule,  to  be  made  at  discretion,  to  referees,"  &c. 
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This  act  expired,  by  its  own  limitation,  on  January  1st' 
1771;  but  it  was  revived  and  re-enacted,  "the  same  hav- 
ing been  found  very  useful  and  necessary,"  by  the  act  of 
February  16th,  1771  (Id.,  607),  and  was  to  continue  in 
force  until  February  1st,  1780. 

The  powers  thus  conferred  on  the  supreme  court  of  judi- 
cature were  by  the  act  of  February  26th,  1772  (Id.,  642), 
extended  to  the  courts  of  common  pleas,  and  to  the  mayor's 
court  of  the  cities  of  New  York  and  Albany.  Thus  at  the 
time  of  the  adoption  of  the  constitution  of  1777,  all  com- 
mon law  actions,  save  the  ancient  action  of  account,  and 
"  the  suits  of  merchants  and  others  upon  long  accounts"  were 
tried  by  a  jury,  and  the  right  to  such  jury  trial  was,  by  the 
provision  of  said  constitution,  to  remain  "inviolate  for  ever." 

(c.)  The  colonial  act  above  referred  to  (which  by  the 
35th  section  of  the  constitution  of  1777,  had  become  the 
law  of  the  state),  expired  by  its  own  limitation  in  1780, 
from  which  time  until  1788,  no  law  existed  Tn  this  state 
authorizing  references.  In  1788,  the  legislature  passed  a 
law  on  the  subject ;  the  second  section  of  the  act  of  Febru- 
ary 27th,  1788  (Jones  and  Varictfs  Laws  of  New  York,  vol. 
2,  269),  being  a  virtual  and  almost  verbal  re-enactment  of 
the  colonial  law  above  referred  to,  differing  only  in  that 
the  power  to  refer  was  extended  "to  any  court  of  record," 
and  also  to  causes  where  executors  or  administrators  were 
parties. 

Next  in  order  of  time  came  the  act  of  March  30th,  1801 
(Kent's  and  Eadcliffe's  Laws  of  New  York,  vol.  1,  346),  the 
second  section  of  which  was  a  re-enactment  (with  less  ver- 
biage) of  the  second  section  of  the  act  of  1788.  Then  fol- 
lowed the  act  of  April  5th,  1813  (1  R.  L.,  515),  the  second 
section  of  which  was  but  a  verbal  re-enactment  of  the  law 
of  1801. 

The  act  of  1813,  was  succeeded  by  the  provisions  of  the 
Revised  Statutes,  (2  E.  S.,  384,  1st  erf.,)  and  which  latter 
were  amended  by  chapter  163  of  the  laws  of  145. 


154  NEW  YORK  PRACTICE  REPORTS. 

Townsend  agt.  Hendricks. 

Such,  in  brief,  is  the  history  of  the  legislation  prior  to  the 
constitution  of  1846. 

(d.)  1 .  Although  none  of  the  statutes,  either  colonial  or 
state,  enacted  prior  to  the  act  of  1845,  say  anything  about 
the  form  of  action,  yet  the  courts  had  always  held  that 
compulsory  references  could  only  be  ordered  in  cases  where 
accounts,  in  the  common  acceptation  of  that  term,  existed 
and  required  examination ,  that  is  to  say,  only  in  actions  of 
assumpsit,  or  debt  on  simple  contract,  where  the  accounts 
and  dealings  between  the  parties  were  directly  in  issue. 
( Silmser  agt.  Redfield,  19  Wend.,  22,  and  cases  there  cited; 
Dederick  agt.  Richley,  19  Wend.,  108,  and  cases  there  cited; 
Van  Rensselaer  agt.  Jewett,  6  Hill,  373.) 

And  the  attempt  to  extend  the  statute  to  actions  of  cov- 
enant, where  long  accounts  were  involved,  met  with  no 
favor.  g(  Thomas  agt.  Eeal,  6  Wend.,  503 ;  JBloore  agt. 
Potter,  *9  Wend.,  480.) 

2.  In  view  of  the  constitutional  and  statutory  legislation 
above  referred  to,  no  other  construction  could,  legally,  be 
given  to  the  respective  statutes.     Since  1777,  the  right  of 
trial  by  jury  in  all  common  law  actions,  save  the  ancient 
action  of  account  and  "  the  suits  of  merchants  and  others 
upon  long  accounts,"  became  "  inviolate  for  ever." 

3.  The  act  of   1845,  which,  by  its  terms,  limited  com- 
pulsorily  references  to  "a  cause  founded  upon  contract,  &c.," 
was, 

( a.)  But  a  legislative  declaration  of  the  law,  as  theretofore, 
expounded  and  understood  by  the  courts ; 

(6.)  Or  it  extended  compulsory  references  to  all  causes 
"founded  upon  contract,  &c,"  and  then,  in  view  of  the 
principles  contained  in  the  foregoing  points,  it  may  well  be 
doubted  whether  such  act  was  constitutional.  But  this 
need  not  now  be  considered,  for, 

( e.)  Prior  to  the  adoption  of  the  constitution  of  1846, 
no  court  ever  had,  or  ever  claimed,  the  right  to  com- 
pulsorily  refer  actions  of  tort,  or  sounding  in  tort,  even 
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though  they   might  involve  th  examination  of  long  ac- 
counts. 

1.  The  constitutional   provisions  above  alluded  to,  not 
merely  prevented  it,  but 

2.  Also  solemn  anjudications  on  the  point.     In  Silmser 
agt.  Eedfield,  (19  Wend.,  21.) 

The  court,  per  NELSON,  Ch.  J.,  said:  "Were  we  to 
give  to  the  statute  the  construction  contended  for  by  the 
counsel  for  the  plaintiff,  and  adjudge  a  complicated  case  of 
tort,  involving  the  examination  of  the  value- of  numerous 
articles  of  property,  or  other  items  of  damage,  as  an  account 
within  it,  we  should  establish  an  entire  new  ground  upon 
which  to  sustain  motions  to  refer,  which  has  not  heretofore 
occurred  "to  the  profession,  though  the  statute  has  been  in 
operation  some  fifty  years." 

In  Dederick  agt.  Eichley,  (19  Wend.,  108,)  (where  all  the 
authorities  on  subject  are  collected,)  BRONSON,  J.,  said  : 

"  I  think  it  is  a  settled  question,  that  actions  for  tort  are 
not  referable  under  the  statute,  although  they  may  involve 
the  examination  of  long  accounts." 

And  in  Beardsley  agt.  Dygert,  (3  Denio,  380,)  the  court 
held  that,  "it  is  settled  that  an  action  of  tort  cannot  be  re- 
ferred. *  *  *" 

[Note. — The  remarks  of  COWEN,  J.,  in  Lee  agt.  Tillotson, 
(24  Wend.,  338,)  are  mere  obiter  dicta,  and  directly  in  con- 
flict with  all  the  solemn  adjudications  on  the  point.] 

VII.  If  the  foregoing  views  be  correct,  the  construction 
given  to  the  271st  section  of  the  Code,  by  the  court  belowr 
is  irroneous. 

1.  The  section  must  be  construed  with  reference  to  the 
constitution  and  pre-existing  laws,  indicated  in  the  foregoing 
points. 

2.  Again,  it  can  hardly  be  supposed,  that  the  legislature 
meant  by  the  said  section  to  violate  the  article  of  the  con- 
stitution referred  to,  the  more  especially  as  the   preceding,, 
253d  section  of  the  Code,  carefully  guards  the  constitutional 
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right  of  trial  by  jury.  (See  Bradley  agt.  Aldrich,  40  N 
P.,  504-512.) 

3.  The  case  of  Sheldon  agt.  Wood,  (3  Satodf.  739,)  relied 
on  in  the  opinion  of  the  court  below,  was,  it  is  respectfully 
submitted,  improperly  decided.  It  is  in  conflict  with  the 
constitutional  provision,  and  unsupported  by  reasou  or 
authority. 

VIII.  The  order  appealed  from  should  be  reversed  with 
costs. 

JOHN  L.  HILL,  for  respondent. 

I.  The  appeal  should  be  dismissed.     The  amendment  of 
1869,  did  not  extend  jurisdiction,  (Tabor  agt.  Gardner,  41 
N.   Y.,  232,)  and  there  is  no   such  radical  change  as  ne- 
cessarily to  require  the  inference  of  an  intention  to  enlarge 
jurisdiction. 

II.  Fraud  is  not  the  gravamen  of  this  action.     The  com- 
plaint sets  forth  a' series  of  facts.     If  the  allegations  are  true 
the  defendants  simply  obtained  money  from  the  plaintiff  to 
which  they  were-  not  entitled,  and  which  they  have  no  right 
to  retain.     This  creates  a  debt  and  gives  him  the  right  to 
sue  upon  an  implied  obligation  to  re-pay.     (Sixbie   agt. 
Wood,  24  N.  Y.,  610.)     The  allegations  of  fraud  in  this  case 
were  necessary  in  order  to  justify  the  implication  of  such  a 
promise — hence,  should  not  be  considered  as  distinctive  of 
ihe  character  of  the  action. 

III.  There  is  no  constitutional  objection  to  this  reference. 
(a.)  The  language  of  the  Code  does  not  limit  to  actions  on 

contract.  (&.)  The  constitution,  (section  2  of  art.  1,) 
defines  legislative  powers  in  respect  to  trials  by  jury.  The 
legislature  had  *'  heretofore  used"  (1846)  its  power  in 
respect  to  trial  by  jury,  by  the  passage  of  an  act  broad 
enough  to  authorize  a  reference  of  any  action  which  in- 
volved the  examination  of  a  long  account.  (Revised  Laws, 
1813  Ch.  section  ;  1  Dunlap>s,  Pr.  ed.  of  1821 
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p.  538  ;  Lee  agt.  Tillotson,  24  Wend.,  338.)  This  previous 
use  of  the  legislative  power,  whether  authorized  by  the 
constitution  existing  at  that  time  or  not,  was  afterwards 
adopted,  and  mad«  a  part  of  the  organic  law  in  1846. 

IV.  The  liability  of  defendants  to  arrest  or  to  execution 
against  the  body  is  no  criterion  to  determine  the  gravamen 
of  this  action.  They  might  be  liable  to  both  in  an  action  on 
contract,  if  guilty  "  of  fraud  in  contracting  the  debt.  *  * 
for  which  the  action  is  brought,"  &c.,  (Code)  section  179.) 

RAPALLO,  J. — The  respondent  moved  to  dismiss  the  ap- 
peal on  the  ground  that  the  order  is  not  appealable.  The 
motion  to  dismiss  was  argued  in  conjunction  with  the  ap- 
peal, and  should  be  first  disposed  of. 

It  is  conceded  that  such  an  order  could  not  be  reviewed 
on  appeal  to  this  court  before  judgment,  under  the  pro- 
visions of  section  11,  of  the  Code,  as  they  stood  prior  to  the 
amendment  of  1870. 

That  section  originally  enacted,  conferred  upon  this 
court  exclusive  jurisdiction  to  review  upon  appeal  every 
actual  determination  of  certain  courts. 

(1.)  In  a  judgment,  and  on  such  appeal  to  review  certain 
intermediate  orders. 

(2.)  In  a  final  order  in  a  special  proceeding  or  on  a  sum- 
mary application  after  judgment. 

Amendments  to  this  section  were  made  from  time  to 
time,  viz.  :  in  1849,  1851,  1852,  1857,  1862,  1865,  1866, 
1867,  1869,  1870.  In  1851,  two  new  subdivisions  were 
added,  viz.,  in  an  order  which  in  effect  determines  the  ac- 
tion, and,  "  4,"  in  an  order  granting  a  new  trial,  &c. 

In  1852,  the  subdivisions  were  reduced  to  three  j  and 
1867,  a  new  subdivision  "4"  was  added,  declaring  in  sub- 
stance that  whenever  the  decision  of  any  motion  in  the 
supreme  court  involved  the  constitutionality  of  a  law,  an 
appeal  should  lie.  The  concluding  paragraph  of  this  new 
subdivision  is  as  follows:  "And  such  appeal,  at  the 
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general  term,  and  at  the  court  of  appeals  shall  be  heard  as 
a  non  enumerated  motion."  '  g 

In  1867,  a  further  subdivision  was  added  also  numbered 
"4,"  in  the  following  words  :  "An  appeal  from  any  order 
to  the  court  of  appeals,  affecting  a  substantial  right,  arising 
upon  any  interlocutory  proceeding,  or  upon  any  question 
of  practice  in  the  action,  may  be  heard  as  a  motion,  and 
noticed  for  hearing  for  any  regular  motion  day  of  the 
court." 

This  subdivision,  (No.  4,)  although  not  in  terms  declar- 
ing that  appeals  should  be  allowed  from  orders  arising  upon 
interlocutory  proceedings,  or  upon  questions  of  practice, 
yet  recognized  such  orders  as  the  subjects  of  appeals,  and 
was  to  a  considerable  extent  understood  by  the  profession, 
as  extending  by  implication  the  right  of  appeal,  so  as  to 
embrace  all  such  orders  without  regard  to  the  limitations 
in  subdivisions  2  and  3,  and  appeals  based  on  such  under- 
standing were  brought  into  this  court. 

It  was  held,  however,  in  those  cases,  that  by  the  true 
construction  of  the  subdivision  as  amended,  the  right  of  ap- 
peal was  not  extended,  and  that  its  only  effect  was  to  regu- 
late the  manner  of  hearing  such  of  the  appeals  theretofore 
authorized  as  should  come  within  the  specifications  of  the 
new  subdivision. 

This  decision  was  necessarily  based  upon  the  frame  of  the 
subdivision  which  varied  materially  from  that  of  the  pre- 
ceding subdivisions  in  which  the  orders  subject  to  review 
were  enumerated,  and  purported  simply  to  prescribe  how 
certain  appeals  might  be  heard  ;  and  also  upon  the  con- 
sideration that  no  extension  of  the  right  of  appeal  must 
necessarily  be  implied,  because  the  order  from  which  ap- 
peals were  already  authorized,  or  the  rights  affected  by  such 
orders,  might  arise  on  interlocutory  proceedings  or  questions 
of  practice,  and  therefore,  full  effect  could  be  given  to  the 
subdivision,  without  any  such  implication. 

In  1809,  subdivision  2  of  section  11,  was  amended  by 
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adding  to  the  enumeration  of  appealable  orders,  those 
striking  out  answers  or  pleadings,  and  a  further  amendment 
was  made  to  subdivision  4,  by  adding  to  the  class  of  appeals 
which  might  be  heard  as  motions,  appeals  from  orders  to 
strike  out  answers  or  pleadings. 

After  this  amendment,  this  question  was  again  raised  in 
this  court,  which  adhered  to  its  former  decision.  (Tabor 
agt.  Gardner,  41  N.  Y.,  232.) 

Subsequent  to  this  decision,  ^eptember  Term,  1869,  viz.  : 
at  the  session  of  1870,  subdivision  four  was  again  amended 
and  now  reads  as  follows  : 

"  4.  In  an  order  affecting  a  substantial  right,  not  involv- 
ing any  question  of  discretion,  arising  upon  any  interlocu- 
tory proceeding,  or  upon  any  question  of  practice  in  the 
action,  including  an  order  to  strike  out  an  answer,  or  any 
part  of  an  answer,  or  any  pleading  in  an  action,  such 
appeals  whether  now  pending  or  hereafter  to  be  brought, 
may  be  heard  as  a  motion  and  noticed  for  hearing  for  any 
regular  motion  day  of  the  court." 

It  is  to  be  observed  that  by  this  amendment  the  frame 
of  the  subdivision  is  changed  so  as  to  make  it  conform  to 
the  frame  of  the  subdivisions  immediately  preceding  it, 
which  enumerate  the  cases  in  which  appeals  will  lie,  and 
thus  read  as  a  continuation  of  such  enumeration  instead  of 
being,  as  it  was,  before  the  amendment,  a  distinct  and  inde- 
pendent provision.  The  first  clause  of  section  eleven, 
declares  that  this  court  shall  have  exclusive  jurisdiction  to 
review  determinations  of  certain  courts,  and  then  the  sub- 
divisions enumerate  what  determinations,"  viz.  :  "  First. 
In  a  judgment.  Second.  In  an  order  which  prevents  a  judg- 
ment. Third.  In  an  order  made  after  judgment.  The 
words:  "In  a  judgment,"  "In  an  order,"  in  all  the  subdi- 
visions, clearly  relate  to  words  "actual  determination," 
which  precedes  them,  and  not  to  any  thing  which  follows  ; 
and  now  by  the  amendment  in  question,  subdivision  four, 
is  made  to  be«:in  with  the  same  formula.  "In  an  order" 
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not  involving  any  questions  of  discretion,  &c.  Thus  con- 
necting it  precisely  in  the  same  manner  in  which  the  pre- 
ceding subdivions  are  connected  with  the  clause  which 
confers  jurisdiction. 

This  is  a  marked  and  significant  change  m  the  frame  of 
the  subdivision,  totally  useless  for  any  purpose  other  than 
that  of  thus  connecting  it  with  the  first  clause  of  the  sec- 
tion, and  causing  it  to  read  as  a  further  head  of  jurisdiction. 
If  the  intention  of  its  author  was  that  the  former  interpre- 
tation of  the  subdivision  should  be  retained,  such  intention 
so  far  from  being  manifested,  is  effectually  obscured  by  the 
change. 

It  is,  also,  to  be  observed,  that  a  qualification  is  intro- 
duced by  the  amendment  into  subdivision  four,  which  is  not 
to  be  found  in  either  of  the  other  subdivisions.  They  all 
require  that  a  substantial  right  be  involved,  but  subdivision 
four,  as  amended,  requires  in  addition,  that  no  question  of 
discretion  be  involved. 

This  additional  qualification  may  well  have  been  inserted 
for  greater  caution  in  a  section  intended  to  extend  the 
right  of  appeal  to  a  new  cjass  of  orders  in  respect  to  which, 
rules  had  not  been  established  by  adjudication,  they  never 
before  having  been  appealable  ;  but  if,  as  is  claimed,  the 
only  effect  of  the  amendment  is  to  further  regulate  the 
mode  of  hearing  appeals  already  authorized,  then  the  only 
change  effected  by  the  amendment  is  that  which  results 
from  the  introduction  of  the  words  u  not  involving  any 
question  of  discretion."  For  it  was  already  provided,  that 
all  the  appeals  which,  as  the  respondent  claims,  are  referred  to 
in  the  subdivision,  should  be  heard  as  motions.  If,  there- 
fore, the  respondents  construction  be  correct,  the  only  effect 
of  the  amendment  was  to  distinguish  as  to  the  mode  of  hear- 
ing between  orders  depending  upon  discretion,  and  those  not 
involving  discretion,  and  to  provide,  that  appeals  from  orders 
of  the  latter  class  only,  might  continue  to  be  heard  as  mo- 
tions. An  amendment  which  could  not  be  necessary  or 
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effectual  for  any  purpose,  except  upon  the  assumption  that 
but  for  such  amendment,  orders  involving  discretion,  could 
be  heard  as  motions,  and  leaving  it  clearly  to  be  implied 
that  when  questions  of  discretion  were  to  be  reviewed,  the 
appeal  must  be  heard  in  its  order  on  the  calendar. 

We  cannot  presume  such  to  have  been  the  understanding, 
or  intention  of  the  legislature.  If  it  had  been  the  inser- 
tion of  the  word  li  not  involving  any  question  of  discretion," 
without  any  change  in  the  frame  of  the  subdivision,  would 
have  rendered  the  construction  claimed  by  the  respondent 
much  less  difficult. 

The  changes  in  the  frame  and  language  of  the  subdivision, 
are  too  radical  and  significant  to  leave  any  doubt  as  to  the 
intention  of  the  legislature  to  extend  the  right  of  appeal  to 
all  interlocutory  orders  in  actions  affecting  substantial 
rights,  and  not  within  the  discretion  of  the  court  below, 
though  not  coming  within  the  classification  in  subdivisions 
2  and  3.  Criticism  may  be  made  upon  some  inaccuracy  of 
language,  and  punctuation.  The  insertion  of  a  colon  or 
period,  or  of  the  word  "and,"  before  the  word  "such 
appeals"  would  remove  the  principal  ambiguity  claimed  to 
exist.  But  read  in  connection  with  the  residue  of  the  sec- 
tion and  in  the  light  of  the  previous  enactments  and  the 
adjudications  thereon,  the  intent  of  the  amendment  is  too 
plain  to  be  frustrated  by  mere  minor  defects  in  punctuation 
or  phraseology. 

The  effect  of  the  order  appealed  from,  v  was  to  deprive 
the  defendants  of  a  trial  by  jury.  If  they  had  an  ab- 
solute right  to  such  a  trial,  and  the  court  below  had 
not  the  legal  right  to  deprive  them  of  it,  and  substitute 
a  trial  by  a  referee,  then  the  order  affects  a  substantial 
right  and  did  not  involve  discretion.  If  there  was  no  power 
to  make  the  order,  no  discretion  could  be  exercised. 

The  question  whether  the  order  is  appealable,  as  well 
as  the  result  of  the  appeal,  therefore,  depend  upon  this 
question  of  power. 

VOL.  XL.  11 
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The  Code,  section  271,  authorizes  the  refgrence  of  any 
action,  the  trial  of  which  shall  involve  the  examination  of 
a  long  account  on  either  side.  This  provision  is  subject, 
however  to  the  limitation  imposed  by  section  2  of  article 
1,  of  the  constitution  of  the  state  of  New  York,  which 
declares  u  that  the  trial  by  jury  in  all  cases,  in  which  it 
hus  been  heretofore  used,  shall  remain  inviolate  forever." 
The  same  provision  is  contained  in  the  constitution  of 
13V2,  (Sec.  2  art.  7,)  and  in  the  constitution  of  1777,  (§  41.) 

The  right  of  trial  by  jury  as  it  existed  in  1771,  has  here- 
'r.fore  been  continued  and  preserved  to  this  day,  and  no 
-tatute,  subsequently  passed  can  impair  it. 

All  common  law  actions  have  been  triable  by  jury,  in 
<,his  state,  as  far  back  aa  its  jurisprudence  extends,  subject 
only  to  the  exceptions  of  actions  on  contract,  involving  the 
examination  of  long  accounts,  which  actions  might  be  re- 
ferred. This  exception  existed  at  the  time  of  the  adoption 
•)f  the  constitution  of  1777,  and  1822,  (See  act  of  the  colonial 
"egislature  of  1768  ;  Van  Schaick's  Laws  of  New  York,  vol. 
2jp.  517;  act  of  1771,  Id.  p.  607;  act  of  1772,  Id.  p.  642; 
ict  of  1788,  Jones  &  Varicks  Laws,  vol.  2  p.  269 ;  act  of 
1801,  Kent  &  Badzliffs  Laws,  vol.  1.  p.  346  ;  1  E.  L.,  1813, 
p.  515.) 

It  has  been  settled  by  repeated  decisions  of  the  courts 
of  this  state  that  under  those  statutes,  compulsory  refer- 
?nces  could  only  be  ordered  in  actions  on  contract.  (Ded- 
trick  agt.  Eiehly,  19  Wend.,  108 ;  Green  agt.  Patchin,  13 
Wend.,  294;  Yates  agt.  Eussell,  17  J.  R,  461);  and,  that 
Ihe  right  of  trial  by  jury,  in  all  other  common  law  actions, 
was  preserved. 

By  the  Revised  Statutes  (2  E.  S.,  384,  1st  ed.)}  and  the  act 
of  1845  (ch.  163),  the  power  to  order  a  reference,  without 
consent  appearing,  was  expressly  confined  to  causes  founded 
on  contract  involving  the  examination  of  long  accounts. 
Thus  at  the  time  of  the  adoption  of  the  constitution  of  1846,- 
the  right  of  trial  by  jury  in  all  other  common  law  actions, 
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was,  and  had  been  from  the  time  of  the  foundation  of  the 
state,  unimpaired,  and  it  was  by  the  constitution  declared 
to  be  inviolate  forever. 

The  present  action  is  clearly  a  common  -law  action,  and 
it  follows  that  unless  it  can  be  held  to  be  one  founded  on 
contract,  the  power  to  refer  it  compulsorily,  does  not  exist 
«ven  though  a  literal  construction  of  section  271  of  the 
Code,  might  seem  to  authorize  such  a  reference. 

The  plaintiff,  by  his  complaint,  demands  judgment  for 
the  value  of  two  railroad  bonds,  and  for  divers  sums  of  mo- 
ney which  he  claims  to  have  advanced  to  the  defendants, 
with  interest,  basing  his  claim  upon  the  allegations  as  to 
each  of  the  items  that  it  was  paid  to  the  defendants  on  the 
faith  of  representations  made  by  them  of  existing  facts ;  that 
all  these  representations  were  false,  and  known  by  the 
defendants  to  be  false,  and  made  with  intent  to  deceive  and 
defraud  the  plaintiff.  Th.at  on  discovering  the  fraud  the 
plaintiff  demanded  the  return  of  his  bonds,  and  the  re-pay- 
ment of  said  sums  of  money,  but  that  the  defendants  refused 
to  comply  with  such  demands. 

It  is  true  that  there  are  various  allegations  throughout 
the  complaint  of  promises  and  undertakings  made  by  the 
defendants,  but  these  allegations  are  set  out  merely  by  way 
of  inducement,  and  as  showing  the  occasion  and  material- 
ity of  the  representations.  There  is  not  throughout  the 
whole  complaint,  an  allegation  that  any  one  of  the  items 
claimed  to  be  recovered,  was  paid  in  consideration  of  such 
promises,  nor  is  there  any  demand  for  damages  for  their 
non-performance.  On  the  contrary,  the  contract,  if  any 
appears  by  the  complaint,  is  disaffirmed  by  the  demand  of 
the  return  of  the  bonds  and  money  fraudulently  obtained. 

The  action  must,  therefore,  be  held  to  be  one  founded  on 
tort,  and  not  referable  against  the  will  of  either  party.  It 
has  been  contended  that  upon  the  facts  alleged,  some  re- 
covery might  be  had  on  the  contracts  referred  to  in  the 
complaint.  But  even  if  this  were  so,  it  is  clear  that  if 
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referred  and  the  facts  alleged  were  found  by  the  referee  to 
be  true,  a  judgment  based  upon  the  tort  could  properly  be 
rendered,  and  that  to  enforce  such  a  judgment  execution 
against  the  persen  could  issue;  and  indeed  the  facts  alleged 
would  be  sufficient  to  sustain  a  criminal  prosecution. 

It  is  further  contended  that  the  defendants  have  by  in- 
terposing a  counter-claim  consisting  of  a  long  account,, 
rendered  the  examination  of  such  account  necessary.  It 
does  not  follow  that  the  action  can  be  referred  for  that 
reason.  If  the  action  is  from  its  nature  not  referable,  the 
answer  cannot  make  it  so.  Should  the  counter-claim  ever 
require  examination,  a  reference  can  be  ordered  as  to  it 
after  trial  of  the  issues. 

The  motion  to  dismiss  the  appeal  should  be  denied,  and 
the  order  appealed  from  reversed,  with  costs. 
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SUPREME  COURT. 

PEOPLE  OF  THE  STATE  OP   NEW   YORK,  ex  rel.  MATHEW 
GALSTEN  agt.  BENJAMIN  BROOKS. 

A  bankrupt's  discharge  from  imprisonment  (2  R.  S.,  32,)  obtained  before  a  county 

judge  set  aside  as  null  and  void,  for  the  following  reasons^ 
1st.  The  proceedings  'of  the  debtor  were  not  had  nor  his  final  discharge  granted, 

at  a  regular  term  of  the  county  court. 

2d.  The  term  of  the  county  court  having  adjourned  without  day  pending  the  pro- 
ceedings, put  an  end  to  them.    The  subsequent  proceedings  had  before  the  county 

judge,  were  coram  non  judice  and  wholly  void. 
3d.  The  account  of  the  debtor's  estate  presented,  was  fatally  defective,  and  did  not 

authorize  the  county  court  to  pioceed  in  the  case. 
4th.  The  voluntary    proceedings  in    bankruptcy  was  a  fraud  upon  the  statute, 

under  which  the  debtor  sought  to  obtain  his  discharge. 
This  court  has  power  to  review  the  decision  of  the  county  court,  for  this  error,  as 

well  as  for  want  of  jurisdiction. 

General  Term,  Fifth  Judicial  District,  October,  1869. 

BACON,  FOSTER,  MORGAN,  and  MULLIN,  Justices. 

CERTIORARI  to  the  county  court  of  Onondaga  county  to 
remove  proceedings  into  this  court. 

The  return  shows  that  Matthew  Galsten  obtained  two 
judgments  against  Benjamin  Brooks,  in  the  supreme  court 
for  a  sum  less  than  $500  j  that  executions  issued  against 
him  upon  which  he  was  arrested  and  imprisoned ;  that 
during  his  imprisonment  he  applied  for  and  obtained  the 
benefit  of  the  bankrupt  act,  and  by  virtue  thereof  assigned 
all  his  property  to  his  assignees  in  bankruptcy,  and  after- 
wards presented  his  petition  to  the  county  court  to  be  dis- 
charged from  the  imprisonment  on  making  an  assignment, 
as  provided  in  article  5,  title  1,  chapter  5,  (2  E.  S.,  31.) 
This  was  accompanied  with  an  account  of  his  estate  in 
eluding  only  such  property  as  remained  to  him  after  trans- 
ferring the  bulk  of  it  to  his  assignees  in  bankruptcy. 
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It  did  not  purport  to  include  what  he  had  at  the  time  of 
his  imprisonment,  as  required  by  the  4th  section  of  article 
§,  above  mentioned.  The  relator  appeared  and  objected  ta 
the  proceedings  upon  the  ground  that  the  account  thus 
presented  was  not  in  compliance  with  the  statute;  also 
upon  the  ground  of  the  voluntary  assignment  in  bank- 
ruptcy. 

The  county  court  overruled  these  objections,  and  after 
the  petitioner  was  sworn,  and  had  concluded  his  testimony, 
the  relator  again  objected  that  the  voluntary  proceedings 
in  bankruptcy  \vas  a  fraud  upon  the  act  under  which  the 
defendant  was  proceeding  to  obtain  his  discharge.  The 
objection  was  overruled  and  an  assignment  directed  by  the 
court.  The  court  then  adjourned  without  day;  afterwards 
the  defendant  appeared  before  the  county  judge,  and  ob- 
tained a  discharge,  signed  by  the  county  judge,  reciting  the 
former  proceedings  and  stating  that  the  said  Benjamin  was 
"in  court"  when  the  discharge  was  signed. 

HUNT  &  GREEN  for  relator. 
GOTT  &  GARFIELD,  for  Brooks. 

By  the  courtj  MORGAN,  J. — The  proceedings  before  the 
county  judge  were  conducted  very  loosely,  and  although 
the  discharge  purports  to  have  been  granted  by  the  court, 
it  is  conceded  that  it  was  not  granted  at  any  regularly  ap- 
pointed or  adjourned  term.  Nor  is  there  any  caption  or 
other  memorandum  or  certificate,  showing  that  it  was 
granted  by  the  county  court.  The  most  we  know  is  that 
it  is  signed  by  the  county  judge,  who  certifies  that  the  pro- 
ceedings took  place  in  court,  but  by  whom  held  or  at  what 
place  does  not  appear.  For  anything  that  appears,  the 
court  may  have  been  held  in  another  county  or  in  some 
other  building  than  the  one  designated  by  law  for  holding 
the  county  courts. 

Assuming,  however,  that  the  final  discharge  was  granted 
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by  the  county  judge  while  holding  a  county  court,  it  was 
open  only  for  the  transaction  of  ex  parte  business.  (Code 
of  Procedure,  section  31.)  The  proceedings  of  the  debtor 
under  the  statute  above  referred  to,  could  be  had  only  at  a 
regular  term  of  the  county  court.  (2  R.  S.,  32,  sections 
6  and  7.)  And  the  final  discharge  must  be  granted  either 
at  the  same  term  on  some  day  thereof,  or  at  the  next  term. 
(Id.,  sections  7  and  8.)  As  these  proceedings  were  not 
adjourned  to  the  next  term,  the  adjournment  of  the  court 
without  day  put  an  end  to  them.  The  subsequent  pro- 
ceedings had  before  the  judge  were  coram  non  judice,  and 
wholly  void  for  want  of  jurisdiction,  as  they  were  had  be- 
fore him  neither  at  a  regularly  appointed,  or  adjourned  term, 
and  his  court,  opened  only  for  ex  parte  business,  had  no 
authority  to  entertain  proceedings  which  had  fallen  through 
the  regular  term.  Although  the  judge  may  decide  a  matter 
in  court  after  the  adjournment  of  the  term,  the  order  must 
be  entered  as  of  the  term  when  the  matter  was  submitted. 

I  am?  also  of  opinion  that  the  account  of  his  estate  pre- 
sented by  the  debtor  was  fatally  defective,  and  did  not 
authorize  the  county  court  to  proceed  in  the  case.  (2  It. 
S.j  31,  section  4;  People  agt.  Banker,  I  Seld.,  123  ;  Spear 
agt.  Wardwellj  1  Comst.,  144.) 

I  am,  also  of  opinion,  that  the  voluntary  proceedings  in 
bankruptcy  was  a  fraud  upon  the  statute  under  which  the 
debtor  sought  to  obtain  his  discharge,  and  that  the  county 
court  should  have  refused  the  discharge  upon  that  ground. 
(  People  agt.  Banker,  supra  107.) 

I  am,  also  of  opinion,  that  we  have  power  to  review  the 
decision  of  the  county  court  for  this  error,  as  well  as  for 
want  of  jurisdiction.  (2  JR.  S.,  49  section  47  j  Morewood  agt. 
Hollisier,  2  Seld.  309.) 

The  discharge  should  be  adjudged,  void  and  annulled. 

Proceedings  reversed,  and  discharge  adjudged  void. 
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N.  Y.  SUPERIOR  COURT. 
ISABELLA  HENDERSON  agt.  EUGENE  JACKSON. 

Where  the  facts  firstly  stated  in  the  complaint  constitute  a  cause  of  action  for 
false  imprisonment  and  secondly,  a  statement  of  facts  which  would  constitute  a 
canse  of  action  for  malicious  prosecution,  but  these  statements  are  so  blended  and 
run  into  each  other  as  to  constitute  the  narration  of  an  entire  transaction — claiming 
damages  for  the  false  imprisonment  as  well  as  for  the  malicious  prosecution,  a 
demurrer  to  the  complaint  that  several  causes  of  action  are  improperly  united, 
cannot  be  sustained.  McCuNN,  «7.,  dissenting. 

A  motion  that  the  causes  of  action  be  separately  stated  and  numbered,  &c.,  should 
first  be  made,  that  the  court  can  at  once  see  that  there  are  two  distinct  causes  of 
action.  Not  require  the  court  upon  a  demurrer,  to  sift  out  the  whole  transaction 
alleged,  in  order  to  ascertain  whether  two  distinct  causes  of  action  are  stated, 
which  constitute  a  misjoinder. 

Heard  at  the  March  General  Term,  1870. 

Before  MONELL,  McCuNN  and  JONES,  JJ. 

APPEAL  from  an  order  made  at  special  term  overruling  a 
demurrer  to  the  complaint. 

The  complaint  alleged  that  uthe  defendant,  on  or  about 
the  14th  day  of  August,  A.D.  1869,  by  himself  and  his 
servants  and  agents,  arrested  and  imprisoned  the  plaintiff 
against  her  will,  and  put  her  in  charge  of  a  police  officer, 
and  'forced  and  obliged  her  to  go  along  the  public  streets  of 
the  city  of  New  York,  to  a  certain  station-house,  and 
charged  her  with  the  crime  of  petit  larceny,  and,  without 
any  warrant  or  legal  process,  caused  her  to  be  detained  in 
a  vile  and  filthy  cell,  without  any  comforts,  conveniences, 
light,  or  food,  all  night,  and  again  caused  her  to  be  taken 
next  morning  in  custody,  and,  as  a  part  of  the  same  trans- 
action, to  a  police  court  held  at  Yorkville,  and  before  a 
police  magistrate,  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause,  made  a  complaint  before 
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such  police  court  against  the  plaintiff,  in  which  he  falsely 
and  maliciously  charged  the  plaintiff  with  having  committed 
the  offense  of  petit  larceny  j  and  that,  by  such  complaint 
and  charge,  as  a  part  of  the  same  transaction,  the  defendant 
caused  the  plaintiff,  by  process  of  commitment,  to  be  im- 
prisoned in  a  cell,  in  the  house  for  detaining  prisoners,  for 
all  that  day  and  night." 

Then  follows  a  statement  by  way  of  aggravation  of 
damages  of  the  character  and  duration  of  the  imprisonment. 
A  further  allegation  is,  "  that  by  reason  of  such  false  and 
illegal  arrest  and  imprisonment,  and  of  such  false  and 
malicious  charge,  complaint,  and  prosecution,  the  plaintiff" 
has  been  greatly  injured,  &c. 

The  defendant  demurred  that  several  causes  of  action  are 
improperly  united. 

The  demurrer  was  overruled,  and  the  defendant  appealed. 

R.  A.  PRYOR,  for  appellant. 
H.  BREWSTER,  for  respondent. 

By  the  court,  MONELL,  J.  —  The  facts  stated  in  the  com- 
plaint, if  separated,  are  sufficient  to  constitute  two  causes 
of  action. 

The  facts  first  stated  constitute  a  cause  of  action  for  a 
false  imprisonment  ;  and  those  secondly  stated  constitute 
cause  of  action  for  malicious  prosecution. 

But  the  facts  thus  first  and  secondly  stated  are  so  blended 
and  run  into  each  other,  as  to  constitute  the  narration  of  an 
entire  transaction,  commencing  with  an  illegal  arrest,  fol- 
lowed by  a  false  and  malicious  charge,  and  concluded  by  a 
further  imprisonment. 

The  damages  sought  to  be  recovered  are  for  the  false  im- 
prisonment, as  well  as  for  the  malicious  prosecution. 

No  opinion  appears  to  have  been  written  at  special  terra, 
and  it  is  not,  therefore,  known  whether  the  decision  was 
placed  on  the  ground  that  there  was  no  misjoinder  of  ac- 
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tions,  or  that  the  remedy  by  demurrer  was  not  appropriate. 
A  demurrer  is,  of  course,  a  proper  remedy  where  two 
causes  of  action  are  improperly  united,  and  we  should  be 
called  upon,  perhaps,  to  examine  and  determine  the  ques- 
tion of  the  alleged  misjoinder  of  actions  in  this  case,  if  the 
pleading  was  in  form  properly  to  raise  it. 

It  has  always,  under  our  present  system  of  pleading, 
been  a  vexata  questio,  whether  facts  should  be  stated  ac- 
cording te  their  legal  effect,  or  as  they  actually  occurred  or 
existed.  The  pleader  in  this  case  has  followed  the  latter 
course,  and  given  a  connected  narration  of  facts,  which  he 
claims  constitute  a  cause  of  action. 

In  abolishing  all  forms  of  pleadiag,  the  Code  did  not 
quite  leave  the  pleader  to  exercise  his  own  judgment  as  to 
the  manner  of  framing  his  pleading.  The  Code  requires 
that  it  shall  contain  a  "plain  and  concise  statement  of 
facts."  If  two  causes  of  action  are  united  they  must  be 
separately  stated.  (  Code,  section  167  ;)  and  by  rule  of  court 
must  be  plainly  numbered.  (  Rule  19.) 

These  regulations  are  not  exclusively  for  the  convenience 
of  parties,  or  to  merely  furnish  them  with  information  con- 
cerning the  action  or  defense.  They  are  also  for  the  con- 
venience of  the  court,  to  assist  it  in  the  examination  of  the 
questions  to  be  decided,  and  the  court  has  the  right,  I 
think,  to  require  that  the  provisions  of  the  Code,  and  of 
their  rules,  should  be  complied  with  by  attorneys,  before  it 
is  called  upon  to  determine  any  question  in  controversy. 
"For  this  purpose  the  Code  has  provided  that  irrelevant  or 
redundant  matter  in  a  pleading  may  be  stricken  out  on 
motion,  and  indefinite  or  uncertain  allegations  may  be  re- 
quired to  be  made  more  definite  and  certain. 

Without,  therefore,  looking  into  the  question  raised  by 
the  demurrer  in  this  case,  whether  a  cause  of  action  for 
false  imprisonment  and  also  for  malicious  prosecution  can 
be  united,  it  is  enough  to  say  that  until  the  complaint  is 
made  to  conform  to  the  requirements  of  the  Code  and  rules 
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of  court,  we  will  not  take  upon  ourselves  the  labor  of 
ascertaining  whether  two  causes  of  action  are  in  fact 
stated  in  the  complaint.  That  question  must  be  determined 
before  we  are  authorized  to  say  there  is  a  misjoinder,  and 
there  should  not  be  left  any  room  for  doubt  on  that  sub- 
ject. Therefore,  as  a  preliminary,  and  to  enable  the  ques- 
tion of  misjoinder  to  be  made  certain,  a  motio-n  should  be 
made  to  require  the  causes  of  action  to  be  separated  and 
numbered.  If  any  matter  in  the  statement  of  facts  is  irrel- 
evant or  redundant,  a  motion  should  be  made  to  strike  it 
out.  If  it  is  indefinite  or  uncertain,  it  should  be  amended 
definitely  and  certainly. 

These,  it  seems  to  me,  are  the  appropriate  remedies  for 
this  case,  and  until  they  are  resorted  to,  and  the  causes  of 
action  are  so  definitely  and  clearly  stated  in  the  manner 
prescribed,  that  the  court  can  at  once  see  that  there  are 
two  distinct  causes  of  action,  a  demurrer  is  not  a  proper,  or 
if  a  proper,  not  the  only  remedy. 

The  weight  of  decision  is  in  favor  of  this  view,  notwith- 
standing the  very  pointed  case  of  Anderson  agt.  Hill,  (53 
Barb.,  238,)  of  which,  however,  it  may  be  said  that  the 
question  of  the  appropriateness  of  the  remedy  is  not  dis- 
cussed or  alluded  to  in  the  opinion,  .although  the  objection 
was  distinctly  taken  on  the  argument  of  the  case. 

The  cases  in  opposition  are  (Blanchard  agt.  Strait,  8 
How.,  83;  Wood  agt.  Anthony,  9  Id.,  78;  Lord  agt.  Vreeland, 
13  Abb.,  195  ;  and  Cheeny  agt.  Fish,  22  How.,  236.)  This 
last  case,  very  singularly,  is  a  general  term  decision,  made 
in  1860,  of  the  supreme  court  of  the  same  district  that  made 
the  decision  in  Anderson  agt.  Hill,  (supra,)  but  is  not  re- 
ferred to  in  the  opinion  in  the  latter  case.  In  Cheeny  agt. 
Fisk,  the  court  says  :  "  If  s  single  count  or  statement  of  a 
cause  of  action,  or  one  that  professes  to  be  that,  is  found 
upon  examination  to  contain  more  than  one  cause  of  action, 
it  is  not  demurrable,  although  the  two  causes,  if  stated  separ- 
ately, might  not  be  united  in  one  action,  but  that  in  such  case 
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the  remedy  is  by  motion."  This  case  decides  the  precise 
question  raised  in  Anderson  agt.  Hill,  but  not  passed  upon, 
directly  at  least,  in  that  case. 

As  we  are  not  informed  of  the  views  of  the  learned  judge 
who  decided  this  demurrer,  we  have  the  right  to  assume  it 
was  in  accordance  with  ours,  and  that  he  held  the  demurrer 
not  to  be  the  proper  remedy. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

McCuNN,  J. — I  must  dessent  in  this  case.  These  ap- 
peals are  from  orders  at  special  term,  overruling  demurrers 
to  the  complaints  for  misjoinder  of  causes  of  action.  The 
several  causes  of  action  are  confounded  in  a  single  count ; 
but  this  irregularity  the  defendant  waives,  and  the  precise 
point  presented  for  consideration  is,  that  the  complaints 
embrace  causes  of  action  which  are  not  properly  united 
under  the  provisions  of  the  Code. 

Indisputably  the  complaints  do  exhibit  two  causes  of  ac- 
tion, viz. :  a  cause  of  action  for  false  imprisonment,  and  a 
cause  of  action  for  malicious  prosecution.  The  injuries 
alleged  are  u  such  false  and  illegal  arrest,  and  such  false  and 
malicious  prosecution  ;"  and  the  facts  recited  are  sufficient 
to  authorize  a  recovery  on  either  ground.  The  question  is, 
can  a  cause  of  action  for  false  imprisonment  be  united, 
agreeably  to  the  rules  of  our  present  practice,  with  a  cause 
of  action  for  malicious  prosecution  ? 

Under  the  common  law  system  of  pleading  false  im- 
prisonment and  malicious  prosecution  were  not  susceptible 
of  being  combined  in  the  same  complaint.  The  former  in- 
flicted an  immediate  injury  on  the  person  j  and  the  appro- 
priate form  of  redress  for  this  wrong  was  trespass  m  et 
armis.  The  latter  involved  a  consequential  injury  to  the 
character;  and  the  appropriate  form  of  action  for  this 
grievance  was  trespass  on  the  case.  But,  case  and  trespass 
constituted  an  exception  to  the  general  rule,  that  actions 
ex  delicto  might  be  united,  and  were  riot  capable  of  being 
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combined.     (  Graham's  Practice,  2d  ed.t  96  ;  Howard  agt. 
Banks,  2  Burrow,  1114.) 

Instead  of  relaxing  the  rigor  of  the  ancient  rule  regu- 
lating the  joinder  of  causes  of  action,  the  Code,  in  pursu- 
ance of  its  distinguishing  object  to  compel  the  raising  precise 
and  definite  issues  on  the  record,  superseded  the  former 
classification  of  wrongs  with  reference  to  their  union  in  the 
same  action,  and  in  section  167  prescribed  a  much  more 
narrow  and  stringent  principle  of  practice.  By  that  section 
causes  of  action  are  divided  into  seven  distinct  categories ; 
and  the  rule  declared  that  causes  of  action  belonging  to 
different  classes  shall  not  be  united  in  the  same  complaint. 
(Landon  agt.  Levy,  1  Abb.,  376.)  Hence,  the  causes 
of  action  comprehended  by  subdivision  3,  i.e".,  injuries  to 
person,  may  not  be  combined  with  causes  of  action  falling 
under  subdivision  4,  .i.e.,  injuries  to  character.  Now,  false 
imprisonment' is  an  injury  to  the  person-,  while  malicious 
prosecution  is  an  injury  to  the  character.  (Black.  Comm. 
B.  K.,  3,  ch.  S,p.  126;  2  Bouvier  Instit.  508,  sec.  2239; 
Broom's  Comm.,  741  Eng.  ed.,  1869;  Watson  agt.  Hazard, 
3  Code,  R.,  218 ;  Martin  agt.  Mattison,  8  Abb.  3  ;  Hull 
agt.  Vreeland,  18  Abb.,  182.)  Being  an  injury  to  character, 
a  cause  of  action  for  malicious  prosecution  may  be  united 
with  a  cause  of  action  for  slander,  as  in  Watson  agt.  Hazard, 
and  Hull  agt.  Vreeland,,  (supra,}  and  with  a  cause  of  action 
for  slander,  and  a  cause  for  libel,  as  in  Martin  agt.  Mattison, 
(supra.)  Being  an  injury  to  character,  a  former  recovery 
for  malicious  prosecution  is  pleadable  in  bar  of  an  action  for 
slander.  (Sheldon  agt.  Carpenter,  4  Comst.,  578.)  Being  an 
injury  to  character,  a  former  recovery  in  trespass  for  false 
imprisonment  is  no  bar  to  an  action  for  malicious  prosecu- 
tion. (Guest  agt.  Warren,  9  Exch.,  379.) 

The  essential  and  fundamental  distinction  between  an  ac- 
tion for  false  imprisonment  and  an  action  for  malicious 
prosecution,  is  explained  and  illustrated  by  Lord  MANSFIELD, 
in  the  leading  case  of  Sutton  agt.  Johnstone,  (1  Term  R.f 
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544,)  and  by  Mr.  Justice  EMOTT,  in  Brown  agt.  Chadsey, 
(39  Barb.,  260.)  The  distinction  is  recognized  and  incul- 
cated by  every  elementary  treatise  on  the  common  law. 
The  respondents  argue  that  this  distinction  is  obliterated  by 
the  Code;  but  it  is  only  the  distinctions  between  forms  of 
action  that  are  abolished.  The  Code  does  not  pretend  to 
assimilate  and  identify  all  the  various  causes  of  action  known 
to  our  system  of  jurisprudence  ;  nor  could  such  a  result  be 
realized  by  any  fiat  of  legislation,  since  the  difference  be- 
tween causes  of  action  is  a  difference  in  nature  and  sub- 
stance, and  not  merely  of  conventional  classification.  In- 
deed the  very  section  of  the  Code  under  consideration  (sec., 
167)  recognizes  the  distinction  between  causes  of  action, 
and  upon  that  distinction  bases  its  regulation  as  to  the 
joinder  of  actions.  The  objection,  however,  if  tenable, 
would  not  avail  the  respondents ;  for,  in  terms,  they  demand 
redress  as  well  for  the  injury  to  their  persons  by  the 
false  imprisonment,  as  for  the  injury  to  "  their  good  name, 
fame,  and  credit"  by  the  malicious  prosecution. 

The  respondents'  argument,  that  the  ground  of  action  in 
malicious  prosecution  is  not  necessarily  an  injury  to  charac- 
ter, is  based  npon  a  confusion  of  the  wrong  and  the  damage, 
and  from  the  false  analogy  drawn  from  the  nature  of  an 
action  for  malicious  arrest  in  a  civil  proceeding.  Unques- 
tionably, if  imprisonment,  or  any  other  detriment  to  the 
person,  or  even  to  property,  be  the  natural  and  legal  con- 
sequence of  the  malicious  prosecution,  it  may  be  alleged 
and  proved  in  aggravation  of  damages;  but  that  damage  is 
not  the  cause  and  foundation  of  the  action.  The  wrong, 
the  injuria,  for  which  the  law  affords  redress  by  an  action 
for  malicious  prosecution,  is  an  accusation  of  crime,  made 
maliciously,  without  probable  cause,  and  to  the  injury  of 
one's  reputation.  Hence,  the  distinction  between  an  action 
for  malicious  arrest  in  a  civil  proceeding  and  an  action  for 
malicious  prosecution.  Injury  to  character  is  not  an  ele 
ment  in  the  former,  its  essential  ground  being  that  the  pro 
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cess  of  the  law  has  been  put  in  force  maliciously,  and  with- 
out reasonable  or  probable  cause ;  whereas  the  essential 
ground  of  the  action  for  malicious  prosecution  is  the  injury 
to  character  involved  in  a  false,  wanton,  and  malicious 
accusation  of  crime.  (2  Robinson's  Practice,  594,  et  seq., ; 
Brown's  Comm.  738;  Lord  CAMPBELL,  C.  J.,;  Churchill 
agt.  Tiggers,  3  Ell.  &  SI.,  937  ;  Leyland  agt.  Taucre,  166 
B.,  669 ;  DC  Medina  agt.  Grove,  10  Adol.  &  El  N.  S., 
168.) 

'  tf.1'"  *?:Lf-;> 

It  results,  then,  that  since  these  several  causes  of  action, 
viz.,  false  imprisonment  and  malicious  prosecution,  are 
classed  under  different  subdivisions  of  section  167,  they 
are  improperly  united  in  the  same  complaint,  unless  it  ap- 
pears that  they  arise  out  of  the  same  transaction  or  transac- 
tions connected  with  the  same  subject  of  action.  (Sub.  1 
sec.,  167.) 

In  these  cases,  the  pleader  has  attempted  to  obviate  the 
objection  of  misjoinder,  by  alleging  that  the  causes  of  action 
arise  out  of  the  same  transaction.  But  this  will  not  suffice. 
If  the  transactions  be  not  in  fact  identical,  they  cannot  be 
made  one  and  the  same  by  bare  averment.  The  pleader 
must  exhibit  their  identity  by  a  recital  of  facts ;  and  the 
court  must, see,  from  the  face  of  the  pleading,  that  they  are 
in  truth  but  one  ano}  the  same  transaction.  (Flynn  agt. 
Bailey,  50  Barb.,  78 ;  Felkrman  agt.  Dolan,  7  Abb.  395  ; 
Brown  agt.  Buckingham,  21  How.,  192.)  Now,  it  is 
obvious,  on  the  plaintiff's  own  narrative  of  the  facts  of  the 
case,  that  the  two  causes  of  action  exhibited  in  the  com- 
plaints stand  upon  distinct,  substantive,  and  independent 
transactions.  In  the  first  instance,  there  was  an  arrest  and 
imprisonment,  without  any  pretence  of  legal  warrant.  That 
accomplished,  the  cause  of  action  for  false  imprisonment 
was  consummate.  Afterwards,  on  another  day,  and  at 
another  place,  the  defendant  preferred  a  criminal  charge 
against  the  plaintiffs,  procured  them  to  be  arrested  on  a 
legal  warrant,  and  to  be  prosecuted  for  a  criminal  offense. 
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They  were  acquitted,  and  then  (malice  and  want  of  prob- 
able cause  being  conceded,)  the  cause  of  action  for  malicious 
prosecution  was  complete.  In  a  common  sense  as  well  as 
a  legal  view,  here  are  two  separate  and  distinct  transactions. 
They  are  connected,  and  only  connected,  in  sequence  of 
time,  as,  in  truth,  are  all  human  events.  The  transaction 
out  of  which  springs  the  action  for  false  imprisonment,  was 
ended  before  commenced  the  transaction  out  of  which  arose 
the  cause  of  action  for  malicious  prosecution  ;  for  the 
moment  the  plaintiffs  were  arrested  under  a  legal  warrantr 
the  false  imprisonment  ceased  and  determined.  Every 
lawyer  will  see  that  the  transaction  which  suffices  to  sup- 
port an  action  for  false  imprisonment  must  necessarily  be 
different  from  a  transaction  which  suffices  to  support  an  ac- 
tion for  malicious  prosecution.  The  transaction  which  will 
avail  to  support  the  former  action,  is  simply  an  illegal  im- 
prisonment. The  transaction  which  will  support  an  action 
for  malicious  prosecution,  is  a  legal  arrest,  effected  malici- 
ously and  without  probable  cause.  Now,  here  are  evidently 
two  different  and  distinct  transactions,  unless  we  assent  to 
the  absurd  proposition  that  a  particular  transaction,  charac- 
terized by  certain  special  and  essential  constituent  circum- 
stances, may  be  identical  with  another  transaction  distin- 
guished by  wholly  dissimilar  constituent  elements.  Nay, 
not  only  are  the  two  transactions  distinct,  but  they  are  in- 
consistent. In  the  one  transaction  there  is  a  legal  arrest,  in 
the  other  anillegal  arrest;  and,  except  the  same  transaction 
may  be,  at  one  and  the  same  time,  both  legal  and  illegal,  it 
is  impossible  to  affirm  that  these  transactions  are  identical. 
Hence,  the  legal  impossibility  that  an  action  for  false  im- 
prisonment can  arise  out  of  the  same  transaction  with  an 
action  for  malicious  prosecntion.  In  Button  agt.  Johnstone, 
(supra,)  Lord  MANSFIELD,  delivering  the  judgment  of  the 
exchequer  chamber,  says:  "There  is  no  similitude,  or 
analogy  between  the  action  of  trespass  for  false  imprison- 
ment and  this  kind  of  action,  i.e.,  malicious  prosecution ;  an 
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action  of  trespass  for  false  imprisonment,  is  for  the  defend- 
ant's having  done  that  which,  upon  the  stating  of  it,  is 
manifestly  illegal.  This  kind  of  action,  i.e.,  malicious  pros- 
ecution, is  for  a  prosecution  which,  upon  the  stating  of  it, 
is  manifestly  legal."  Thus,  it  is  apparent,  that  the  present 
actions  are  ruled  by  the  principle  propounded  in  Smith  agt. 
Hallock,  (8  How.,  73  5)  Sweet  agt.  Ingerson,  (12  How.,  331;) 
and  Springsteed  agt.  Lawson,  (14  Abb.,  328,)  namely,  that 
though  the  causes  of  action  arise  out  of  the  same  transac- 
tion, they  cannot  be  united  in  the  same  complaint,  if  they 
be  inconsistent  in  their  nature.  The  incompatibility  of 
malicious  prosecution  and  false  imprisonment,  is  evident  by 
the  fact  that  the  very  circumstance  which  is  essential  and 
indispensable  to  the  aupport  of  the  one,  would  be  fatal  to 
the  maintenance  of  the  other.  For,  since  the  action  for 
false  imprisonment  is  based  upon  the  illegality  of  the  arrest, 
the  very  moment  it  appeared  that  the  arrest  was  authorized 
by  law,  that  instant  the  action  falls  to  the  ground.  But 
the  action  for  malicious  prosecution  necessarily  assumes  and 
implies  that  the  prosecution  was  legal,  else  in  contempla- 
tion of  law  there  never  was  any  prosecution — the  gist  of 
the  wrong  being,  not  an  illegal  prosecution,  but  a  legal 
prosecution  instigated  maliciously  and  without  reasonable 
or  probable  cause.  So  that  the  appropriate  allegations  and 
proofs  by  which  these  respective  actions  are  to  be  sustained, 
are  contradictory  and  irreconcilable.  Assuming  the  two 
actions  to  proceed  on  the  same  transaction,  evidence  suffi- 
cient to  support  the  one  must  necessalily  be  fatal  to  the 
maintenance  of  the  other.  The  two  actions  are  plainly  in- 
consistent, and  cannot  be  sustained  on  the  theory  that  they 
arise  out  of  the  same  transaction. 

In  the  foregoing  argument  the  most  liberal  meaning  and 
effect  are  conceded  to  the  word  transaction  employed  in 
section  167  of  the  Code.  But  it  is  proper,  to  remark,  that 
a  very  respectable  authority  restricts  the  legal  sense  of  the 
word  to  "  some  commercial  or  business  negotiation,"  and 
VOL.  XL.  12 
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denies  its  application  to  a  tortious  wrong.  (Barhyte  agt. 
Hughes,  33  Barb.,  320 ;)  so  in  Smith  agt.  Ingerson,  and 
Springsteed  agt.  Lawson,  (supra,)  it  was  held  that  an  action 
for  a  breach  of  warranty  on  the  sale  of  a  horse,  and  an  action 
for  deceit  on  the  same  sale,  could  not  be  united  in  one 
complaint — the  two  causes  of  action  not  arising  legally  out 
of  the  same  transaction.  And  in  the  former  case,  the  court 
observed  that  the  tendency  of  the  courts  is  to  restrain  rather 
than  enlarge  the  operation  of  section  167.  Upon  the  prin- 
cipal points  above  discussed,  the  case  of  Anderson  agt.  Hill, 
.  (53  Barb.,  238.)  is  a  direct  and  controlling  authority,  con- 
trolling as  giving  the  deliberate  and  unanimous  judgment 
of  a  general  term,  constituted  of  very  eminent  j  urists.  That 
case  was  this  :  The  defendant  assaulted  the  plaintiff;  and 
in  the  very  act,  and  instant  of  the  assault,  denounced  the 
plaintiff  as  a  "thief."  Not  only  were  the  assault  and  slan- 
der simultaneous,  but  they  originated  in  the  same  motive. 
Yet,  the  court  sustained  a  demurrer  for  misjoinder  on  the 
grounds  that  one  cause  of  action  was  for  injury  to  the  per- 
son, and  the  other,  for  injury  to  the  character;  and  that 
they  could  not  be  said  to  arise  out  of  the  same  transaction, 
since  the  facts  constituting  the  one  cause  of  action  were 
essentially  different  from  the  facts  constituting  the  other 
cause  of  action. 

The  demurrer,  under  consideration,  is  sustained  as  well 
by  the  practical  interests  of  administrative  justice  as  by 
the  technical  principles  of  law.  The  function  and  end  of 
all  pleading  is,  to  raise  distinct  issues  on  the  record,  so  that 
confusion  and  embarrassment  may  be  avoided  at  the  trial, 
and  the  parties  be  admonished  in  advance  of  the  allegations 
they  are  to  support  or  defeat.  (1  Chitty  Pleadings,  201.) 
But  how  is  it  possible  that  the  defendant,  in  these  actions, 
can  come  prepared  to  meet  the  issues,  when  he  is  confronted 
with  inconsistent  charges  ?  How  is  it  possible  that  the 
jury  can  decide  the  issues  intelligently,  when  the 'proof 
which  is  essential  to  the  support  of  the  one  action  would  be 
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absolutely  fatal  to  the  maintenance  of  the  other  —  when,  for 
example,  in  one  contention  they  would  have  to  find  the 
arrest  was  without  warrant  of  law,  and  in  the  other  that 
the  imprisonment  was  in  pursuance  of  legal  authority  1 
How  could  the  judge  rule  upon  offers  of  evidence,  when 
testimony  which  would  be  admissible  in  support  of  the 
claim  for  malicious  prosecution,  would  be  irrelevant  and 
immaterial  to  the  cause  of  action  for  false  imprisonment  I 
It  is  no  answer  to  say  that  the  plaintiffs  should  be  compelled, 
at  the  trial,  to  elect  on  which  cause  of  action  to  stand  ;  for, 
besides  the  embarrassment  to  the  defendant  of  apprising  him 
only  in  the  instant  of  trial  of  the  demand  he  would  have  to 
meet,  I  see  nowhere  in  the  Code  authority  to  oblige  the 
plaintiffs  to  such  election.  (Smith  agt.  Douglass,  15  Alb., 
266  ;  Blossom  agt.  Barrett,  37  N.  F.,  436.)  But,  the  Code, 
in  section  144,  does  make  specific  provision  for  correcting 
a  complaint  in  which  causes  of  action  are  improperly  united. 
The  demurrer  is  well  taken  ;  and  the  order  overruling  it 
must  be  reversed,  with  leave  to  plaintiffs,  on  payment  of 
costs,  to  amend  their  complaints  by  stating  one  cause  of 
action. 
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COURT  OF  APPEALS. 

PROSPER  M.  DE  BARANTE,  respondent  agt.  WILLIAM  DEYER- 
MAND, executor,  &c.,  of  CHARLES  COATES,  deceased,  ap- 
pellant. 

An  appeal  from  an  order  of  discontinuance  without  costs  does  not  lie  to  this  court ; 
beeanse  such  an  order  is  within  the  discretion  of  the  court,  and  because,  on  a  dis- 
continuance, the  claim  to  costs  does  not  constitute  a  substantial  right  of  the  suitors 
within  the  meaning  of  subdivision  2  of  section  11  of  the  Code.  On  application 
for  leave  to  discontinue  in  actions  at  law,  the  supreme  court  is  endowed  with 
equity  powers  as  to  the  question  both  of  discontinuance  and  costs,  and  may,  in 
its  discretion,  discontinue  an  action  without  costs. 

This  power  is  properly  exercised  in  a  case  where  the  defendant  and  his  attorney, 
when  refusing  to  pay  the  demand,  withheld  from  the  plaintiff  information  of  a 
release  of  the  cause  of  action,  of  which  release  the  plaintiff  was  ignorant,  and,  after 
suit  brought,  omitted  to  plead  it  in  the  answer,  but,  when  the  cause  was  ready  for 
trial,  disclosed  it  to  the  plaintiff,  and  claimed  to  use  it  as  a  defense  to  the  action.  * 

September  Term,  1869. 

THIS  is  an  appeal  from  an  order  of  the  general  term  of 
the  first  district,  affirming  an  order  of  the  special  term,  dis- 
continuing this  action  without  costs. 

The  complaint  alleged  a  cause  of  action  against  the  de- 
fendant, as  executor  of  Charles  Coates,  deceased,  one  of  the 

*  NoTE.--Thi8  case  is  very  imperfectly  reported  in  41  W.  F!,355.  Not  only  is 
part  of  the  case  omitted  entire ;  but  the  head-note  contains  the  lucid  legal  pro- 
position, that  the  order  appealed  from,  "although  expressly  made  appealable  to 
this  court  by  the  Code,  is  not  reviewable  here."  It  has  generally  been  supposed,  that 
this  court  has  the  power  to  review  whatever  question  was  made  appealable  to  it 
by  statute.  'If  not  it  might  as  well  be  abolished.  If  a  statute  makes  an  order,  the 
decision  of  which  is  simply  and  purely  a  matter  of  discretion  in  the  conrt  below, 
appealable  to  the  court  of  appeals  that  very  statute  is  authority  for  the  review  of 
the  order  by  the  court.  The  power  of  review  comes  from  the  legislature  through 
the  statute  which  makes  the  order  appealable  to  the  court.  But  the  difficulty  in 
this  case  is  that  the  order  of  discontinuance  of  the  action  is  not  appealable  by  the 
Code  or  otherwise,  as  it  does  not  affect  a  substantial  right — the  question  being 
whether  the  discontinuance  should  be  with  or  without  costs,  which  was  a  matter  of 
discretion  in  the  court  below. — REP. 
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firm  of  Wait  &  Coates,  for  the  sum  of  $3,100,  had  by  that 
firm  to  the  plaintiff's  use. 

The  answer  was  a  general  denial,  and  a  plea  of  the  statute* 
of  limitations. 

The  cause  was  referred  to  a  referee  to  hear  and  determine, 
And,  after  one  or  two  appointments,  the  defendant's  attorney 
made  known  to  the  plaintiff's  counsel,  that  he  had  a  release  of 
the  cause  of  action  from  the  plaintiff's  trustee  to  the  defend- 
ant's testator,  given  when  the  two  dissolved  a  partnership 
which  had  previously  existed  between  them,  and  informed 
him  that  the  plaintiff  had  better  discontinue  his  suit  as  the  re- 
lease was  a  perfect  defense — and  a  trial  would  be  useless. 

The  defendant  had-promised  to  pay  the  claim,  and  kept  the 
plaintiff  in  waiting  nearly  two  years  ;  when  he  denied  his 
liability  altogether,  but  never  informed  the  plaintiff  of  this 
release.  The  plaintiffknew  nothing  about  the  release,  and  de- 
fendant concealed  the  fact  that  the  plaintiff's  trustee  had  ex- 
ecuted such  a  release  to  his  partner,  the  defendant's  testator. 

The  plaintiff  then  made  a  motion  for  leave  to  discon- 
tinue his  action  without  costs,  and  the  motion  was  granted, 
and  the  action  discontinued. 

The  defendant  appealed  from  this  order  to  the  general 
term,  and  the  same  was  affirmed,  and  from  the  order  of  the 
.general  term,  the  defendant  has  appealed  to  this  court. 

SAMUEL  HAND,  in  behalf  of  THOMAS  B.  MORROW,  at- 
torney for  the  appellant, 

Insisted  that  the  right  to  costs  was  a  substantial  right, 
and  cited  McGregor  agt.  Comstock,  (19  N.  Y.,  381  ;)  Bur- 
hans  agt.  Tibbits,  (7  How.,  74;)  McGrath  agt.  Van  Wyck, 
(3  Sandf.,  750 ;)  Giles  agt.  Hulbert,  (2  Kern.,  32.) 

And  the  action  being  for  the  recovery  of  money  simply, 
the  defendant  is  entitled  to  costs,  as  a  matter  of  right,  where 
the  plaintiff  is  not.  The  plaintiff  cannot  be  entitled  to  costs 
where  there  is  a  discontinuance.  (Code,  sections  304,  305; 
Sutler  agt.  Morris,  1  Bosw.,  329.) 
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WILLIAM  J.  MARRIN,  for*the  respondent. 

I.  The  order  is  not  appealable  to  this  court,  because  it 
does  not  affect  a  substantial  right,  (Code,  section,  11,)  and, 
being  made  in  pursuance  of  a  power  unlimited  by  law,  it 
is  of  necessity  discretionary.     (3  Keyes,  616.) 

II.  If  appealable,  the  order  should  be  affirmed.     (1.)  The 
power  of  the  court  to  make  it  was  clear.     Discretion  as  to 
costs  being  oneof  the  powers  of  a  court  of  equity,  and  the 
supreme  court  being  endowed  with  equity  powers,  those 
powers   are  full    except   where    limited    by   statute,   and 
embrace,  therefore,  the  question  of  costs  on  discontinuance 
which  is  not  dependent  on  the  statute.      (2.)  The  court 
has  always  exercised  its  discretion  in  exempting  the  plain- 
tiff from  costs  on  discontinuance  for  any  valid  equitable 
cause.     (10  How.,  141;  18  How.,  10;  1  Bosw.,  329;   19 
How.,  413;  4  Abb.,   16;    4  Hill,  592;    1  How.,  122;    1 
Wend.,  91 ;  18  Johns.,  252  ;  5  Abb.,  230.)     (3.)  The  order 
was  properly  granted  in  this  case  on  account  of  the  notable 
misconduct  of  the  defendant. 

MASON,  J. — The  first  question;  which  arises  on  this  ap- 
peal, is  whether  an  appeal  will  lie  to  this  court  from  an 
order  of  the  general  term,  affirming  the  order  of  the  special 
term,  discontinuing  this  action  without  costs. 

The  second  subdivision  of  section  eleven  of  the  Code  al- 
lows an  appeal  to  this  court,  from  an  order  affecting  a  sub- 
stantial right  made  in  an  action,  when  such  order  in  effect 
determines  the  action  and  prevents  a  judgment  from  which 
an  appeal  might  be  taken,  or  discontinues  the  action,  (Code, 
$  11,  subd.  2).  This  order  discontinues  the  action,  and  the 
only  question  in  the  case  is,  whether  it  affects  a  substantial 
right. 

I  do  not  think  the  defendant's  claim  to  costs,  at  the  stage 
of  the  action  when  this  suit  was  discontinued,  can  be  re- 
garded as  a  substantial  right.  A  substantial  right  must  be 
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one,  not  only  involving  soml  material  interest,  but  existing 
absolutely  by  force  of  law.  While  the  suit  is  pending  and 
undetermined  the  claim  to  costs  does  not  constitute  an  ab- 
solute right.  They  are  a  mere  consequence  attached  by 
law  to  a  final  judgment  on  the  question  of  a  substantial 
right,  and  they  become  a  substantial  right  of  the  suitor  only 
on  such  final  determination  and  judgment  upon  the  rights 
of  the  parties  in  the  action. 

The  rule  in  regard  to  costs,  where  the  court  grants  leave 
to  the  plaintiff  to  discontinue  his  action  without  bringing 
the  issues  to  trial,  cannot  be  said  to  be  one  absolutely  of 
law  or  resting  in  absolute  legal  right.  The  question  of 
costs,  in  such  cases,  rests  upon  the  practice  of  the  courts, 
depending  very  much  upon  discretion.  The  courts  have  al- 
lowed or  disallowed  them,  as  they  have  deemed  the  claims 
to  them  just  or  unjust.  In  actions  at  law,  the  supreme 
court  has  always  regarded  itself,  upon  such  applications  for 
leave  to  discontinue,  as  endowed  with  equity  powers  over 
the  question,  both  of  discontinuance  and  costs.  I  will  not 
go  over  the  cases  where  the  supreme  court  has  assumed  to 
exercise  this  power,  but  will  barely  refer  to  the  following 
cases,  where  the  supreme  court  has  claimed  and  exercised 
this  power,  and  they  extend  through  the  whole  judicial  his- 
tory of  the  state.  (18  Johns.,  252  ;  1  Wend.,  91  ;  4  Hill, 
592;  1  How.,  122  ;  10  How.,  141 ;  18  How.,  10;  19  How., 
413  ;  4  Abb.,  16 ;  5  Abb.,  230  ;  1  Sosw.,  329),  and  the  prac- 
tice of  the  supreme  court,  in  this  respect,  seems  to  be  ap- 
proved by  this  court  in  Staiger  agt.  Shulte,  (3  Keyes,  614- 
QI6).  Judge  BOCKES,  in  speaking  for  the  court,  at  page 
616,  says:  "It  has  always  been  the  practice  to  permit  ac- 
tions to  be  discontinued  in  the  discretion  of  the  court  with- 
out costs,  even  in  suits  at  law,  when  the  defendant  had  ob- 
tained a  discharge  under  the  insolvent  laws  and  in  many 
other  cases.  Such  permission  existed  as  a  matter  of  prac- 
tice, resting  in  the  discretion  of  the  court,  and  could  not 
be  overruled  on  appeal." 
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I  am  of  opinion-,  for  the  reasons  stated,  that  this  appeal 
should  be  dismissed. 

If  the  order  appealed  from  is  to  be  reviewed  in  this  court, 
then  it  should  be  affirmed. 

The  defendant  and  his  counsel  knew  that  they  had  this 
release,  and  omitted  to  plead  it ;  but  when  the  cause  is 
ready  for  trial,  they  present  the  release  to  the  plaintiff's 
counsel  and  inform  him  that  he  may  as  well  discontinue  his 
action,  as  they  have  the  release  which  is  a  perfect  defense 
to  the  action,  and  they  claim  it  as  such.  It  is  true,  they 
had  not  pleaded  it,  and  could  not  have  given  it  in  evidence 
under  the  pleadings,  as  they  stood ;  but  they  did  claim  it 
and  insist  upon  it  as  a  defense,  and  the  court  would  have 
allowed  them  to  set  it  up  and  would,  undoubtedly,  if  such  an 
application  had  been  presented  to  the  court,  have  allowed 
the  plaintiff  to  discontinue  his  action,  without  costs,  as  a 
condition,  if  the  plaintiff  had  desired  to  do  so. 

The  defendant,  having  presented  the  release  and  insisted  on 
it  as  a  complete  bar  to  the  action,  has  got  just  what  he  would 
have  got  when  he  came  to  make  his  motion  for  leave  to 
plead  the  release,  and  I  do  not  see  that  he  has  any  reason 
to  complain.  The  defendant  knew  of  this  release,  which 
his  testator  had  obtained  from  his  partner  in  business,  who 
was  the  plaintiff's  trustee,  and  concealed  the  fact  from  the 
plaintiff  and  allowed  him  to  bring  this  action  in  ignorance 
of  any  such  defense;  and  the  presentment  of  it,  after  issue 
joined  in  the  action,  was  a  surprise  to  the  plaintiff,  j 

The  case  was  one,  therefore,  where  it  was  very  proper  to 
allow  the  plaintiff  to  disoontinue  his  action  without  costs. 
At  any  rate,  it  was  allowed  by  the  legal  discretion  vested 
in  the  supreme  court,  and  which  is  not  reviewable  in  this 
court  on  appeal. 

Appeal  dismissed,  with  costs  to  respondent. 

This  is  correct,  and  I  have  no  objection  to  your  publish 
ing  ik  CHARLES  MASON. 
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SUPREME  COURT. 
GEORGE  SMITH  agt.  GEORGE  GEORTNER,  JR.,  and  others. 

Claims  against  one  defendant  alone,  and  in  his  individual  capacity,  cannot  be  joined 
in  the  same  complaint  with  claims  against  him  as  trustee,  and  such  claims  cannot 
either  of  them,  be  joined  with  demands  against  other  defendants. 

To  entitle  a  father  to  an  inquiry  as  to  the  propriety  of  making  an  allowance  to  him 
for  the  past  maintenance  of  his  infant  children,  he  must  state  a  special  case,  show- 
ing the  extent  of  his  means  at  the  time  such  support  was  furnished,  and  the  par- 
ticulars of  the  extraordinary  expenditures  for  the  actual  benefit  of  the  infanta 
which  created  an  equitable  claim  in  his  favor. 

Argued  at  the  Montgomery  County  Special  Term,  Febru- 
ary, 1870. 

Decided  October,  1870. 

J.  E.  DEWEY,  for  defendants. 
GEO.  SMITH,  plaintiff"  in  person. 

DEMURRER  to  complaint. 

ROSEKRANS,  J. — The  defendants,  Geortner,  George  and 
Charles  F.  Smith  and  Augusta  Failing,  demur  to  the  complaint 
and  amongst  other  grounds  of  demurrer,  specify,  that  several 
causes  of  action  have  been  improperly  united,  and  that  the 
several  causes  of  action  do  not  all  arise  out  of  the  same 
transaction  or  transactions,  connected  with  the  same  sub- 
ject of  action,  and  that  it  unites  claims  against  defendant, 
Geortner,  as  a  trustee,  with  claims  against  him  individually, 
and  other  claims  which  do  not  affect  other  parties  to  the 
action.  One  of  the  claims  set  out  in  the  complaint  is,  that 
defendant  purchased  lot  21  in  the  village  of  Canajoharie 
and  gave  a  mortgage  to  the  vendors  of  $465,  for  the  pur- 
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chase  money  and  paid  the  mortgage  and  delivered  it  to  the 
defendant,  Geortner,  to  keep  for  him,  and  that  he  refuses 
to  give  it  up,  and  claims  to  be  the  owner  of  it,  and  to  hold 
it  as  a  lien  upon  the  property.  This  cause  of  action  is 
against  the  defendant,  Geortner,  in  his  individual  capacity, 
and  in  no  way  affects  any  of  the  other  defendants. 

Another  cause  of  action  set  out  in  the  complaint  is  this, 
that  in  the  year,  ,  plaintiff  made  an  agreement  with 
Geortner  to  carry  on  the  brewery  business  in  Geortner'a 
name  for  one  year ;  and  it  was  agreed  that  plaintiff  should 
use  the  name  and  credit  of  Geortner  to  the  amount  of  $500, 
and  for  the  rent  of  the  brewery  $400 ;  ana  plaintiff's  first 
wife  pledged  to  Geortner  as  his  security  against  any  loss  in 
the  business,  a  mortgage,  which  Geortner  held  for  her, 
placed  in  his  hands  by  Mrs.  Smith's  father,  and  Mrs.  Smith 
was  to  have  the  whole  profits  of  the  business — that  Geor- 
tner, at  the  expiration  of  the  year,  took  and  appropriated 
the  pails,  shovels,  sprinklers,  puncheons,  and  other  fixtures 
furnished  by  the  plaintiff  in  the  business,  of  the  value  of 
$300,  which  he  promised  plaintiff  and  his  wife  to  account 
and  pay  for,  but  never  did,  and  has  neglected  to  do  so, 
although  often  requested.  This  cause  of  action  is  against 
Geortner  alone  in  his  individual  capacity,  and  in  no  way 
affects  any  of  the  other  defendants. 

Another  cause  of  action  set  out  in  the  complaint  is,  that 
plaintiff  hired  the  brewery  and  carried  on  the  brewery  under 
the  agreement  above  mentioned.  During  the  time  the  brew- 
ery business  was  carried  on  by  the  plaintiff  under  the  last 
mentioned  agreement,  in  Geortner's  name,  Geortner  had 
and  carried  away  to  his  own  use  and  used,  beer  and  grain 
from  said  brewery,  to  the  amount  of  $200,  and  at  the  end 
of  the  year  took,  sold  and  appropriated  barley,  malt,  made 
and  manufactured  by  plaintiff,  it  being  the  malt  of  plain- 
tiff's wife,  and  plaintiff  (their  joint  property),  to  the  value 
of  $2,100,  which  he  promised  plaintiff  and  his  wife  to 
account  and  pay  for,  but  never  did,  and  has  wholly  neglec- 
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ted  to  account  or  pay  for  it.  If  this  property  belonged  to 
the  plaintiff,  as  it  did,  and  in  the  allegations  of  the  com- 
plaint, by  reason  of  its  having  come  into  his  possession  and 
under  his  control  as  the  property  of  his  wife  under  the  agree- 
ment, the  marriage  of  plaintiff  and  his  wife  having  occurred 
before  1848,  and  she  not  having  contributed  any  of  her 
separate  estate  to  the  conducting  the  business,  this  cause 
of  action  is  against  Geortner  alone  in  his  individual  capacity 
and  does  not  affect  any  of  the  other  defendants. 

Another  cause  of  action  set  out  in  the  complaint  is,  that 
Geortner,  under  the  will  of  Mrs.  Smith's  father,  who  died 
in  September,  1838,  held  as  her  trustee,  certain  moneys 
bequeathed  to  her  by  her  father,  and  which  he  directed 
should  be  paid  to  Geortner  for  her  express  benefit, — that 
soon  after  plaintiff  purchased  lot  21,  Conajoharie,  he  used 
$1,000  of  his  wife's  money,  and  gave  Geortner  and  his  wife 
a  mortgage  on  said  lot  to  secure  the  payment, — that  Mrs. 
Smith  died  in  January,  1854,  leaving  the  plaintiff,  her  hus- 
band, and  six  children,  who  are  named,  of  whom  Henry  L. 
died  after  his  majority,  leaving  only  his  wife,  Augusta  Fail- 
ing, who  is  one  of  the  defendants ;  that  another  child,  Mar- 
garett  A.  died  after  arriving  at  full  age,  and  the  other  four 
are  all  living,  and  are  of  full  age,  except  Frank,  who  is 
seventeen;  that  Mrs.  Smith  made  a  will,  the  contents  of 
which  are  not  disclosed ;  that  Clarence  G.  one  of  the  chil- 
dren has  released  to  plaintiff  all  his  interest  in  any 
real  or  personal  estate  left  by  his  mother ;  that  the  children 
living  have  cost  plaintiff,  for  clothing,  board  and  education, 
more  than  their  respective  shares  in  their  mother's  estate  ; 
that  plaintiff  was  not  able  to  earn  sufficient  to  clothe,  feed 
and  educate  his  said  children  and  pay  doctors'  bills ;  that 
plaintiff  being  embarassed,  asked  defendant  for  money  to  help 
support  his  family  of  children,  which  Geortner  sometimes 
promised 'to  do,  and  did  not,  and  sometimes  said  he  could 
not  do 5  that  plaintiff  told  Geortner  he  wanted  the  $1.000 
mortgage  cancelled,  us  he  was  in  debt  for  the  support  of 
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his  family,  and  must  sell  the  mortgaged  premises  to  pay  his 
debts,  and  defendant  replied  go  on  and  sell  it,  and  I  will 
cancel  the  mortgage;  you  have  kept  and  supported  the  chil- 
dren ;  that  defendant  often  said  he  would  cancel  the  mort- 
gage; that  the  mortgage  would  not  pay  one-fourth  of  the 
money  plaintiff  has  paid  out  for  clothing,  schooling,  doctors' 
bills  and  expenses  paid  by  him  for  his  children  since  the 
death  of  his  wife,  and  were  all  plaintiff  was  able  to  earn ;  that 
plaintiff  sold  the  lot  to  Vosburgh,  relying  upon  defendants' 
promise  to  cancel  the  mortgage,  and  gave  a  warranty  deed, 
and  took  a  mortgage  on  the  lot  for  $2,000,  which  he  sold 
to  raise  money  to  pay  debts  incurred  for  the  support  of  his 
children ;  and  that  defendant  asserted,  that  he  has  a  mort- 
gage on  the  property  and  plaintiff  called  on  him  to  cancel 
it,  and  he  refuses  to  cancel  it,  saying  that  he  will  hold  it 
till  he  is  directed  by  the  court  to  give  it  up.  Now,  if  the 
defendant  owned  this  $1,000  mortgage  as  surviving  mort- 
gagee, as  his  own  property,  no  cause  of  action  is  alleged 
against  him,  as  the  promise  to  cancel  the  mortgage  was 
without  consideration,  the  past  consideration  of  the  sup- 
port of  plaintiff's  children  was  insufficient  to  support  the 
promise.  If  defendant  held  the  mortgage  as  trustee  of  Mrs. 
Smith  and  for  the  benefit  of  her  children  (which  is  not 
alleged,  and  the  contents  of  her  will  are  not  disclosed), 
assuming  that  plaintiff  has  an  equitable  claim  for  moneys 
expended  in  the  support  of  his  children,  in  regard  to  which 
there  is  very  great  doubt  in  my  mind,  then  the  cause  of 
action  is  against  the  defendant  as  such  trustee,  and  is  im- 
properly united  with  the  other  causes  of  action  against  the 
defendant  in  his  individual  capacity.  Conceding  that  the 
mortgage  is  a  trust  fund  in  the  hands  of  defendant,  Geor- 
tner, for  the  benefit  of  the  plaintiff's  children,  the  alle- 
gations in  the  complaint  do  not  bring  the  case  within  the 
established  rule  in  regard  to  allowing  a  father  for  the  past 
maintenance  of  his  infant  children.  To  entitle  a  father, 
even  to  an  inquiry,  in  regard  to  the  propriety  of  making 
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such  an  allowance,  he  should  state  a  special  case  showing 
the  extent  of  his  means  at  the  time  such  support  was  furn- 
ished, and  the  particulars  of  the  extraordinary  expenditures 
for  the  actual  benefit  of  the  infants,  which  created  an  equit- 
able claim  in  Disfavor.  In  the  matter  of  Kane  (2  Barb.  Ch., 
375),  I  think  no  cause  of  action  is  alleged  against  the 
defendant  Geortner,  or  the  children  of  the  plaintiff,  as  to 
past  support.  Another  cause  of  action  sought  to  be  spelled 
out  from  the  complaint  is,  that  Geortner  is  insolvent  and 
unable  to  pay  the  money  he  has  received  as  trustee,  and 
that  plaintiff  is  the  assignee  of  one  of  the  cestui  que  trust* 
The  allegations  of  the  complaint  as  to  the  existance  and 
nature  of  the  trust,  and  who  the  beneficiaries'  are,  are  insuf- 
ficient to  constitute  any  cause  of  action  in  regard  to  them, 
If  the  children  of  the  plaintiff  are  the  cestui  que  trust,  they 
should  have  been  joined  as  co-plaintiffs  with  the  plaiutiff,. 
or  if  made  defendants,  it  should  have  been  averred  that  they 
had  been  requested  to  be  made  plaintiffs  and  refused.  The 
complaint  is  very  inartificially  drawn.  It  has  been  difficult 
to  extract  the  different  causes  of  action  sought  to  be  set  up 
from  the  disjointed  allegations  of  the  complaint,  but  taking 
them  to  be  such  as  I  have  stated,  I  am  of  the  opinion  that 
the  several  causes  of  action  have  been  improperly  united, 
and  that  the  defendants  should  have  judgment  upon  the 
demurrer,  with  leave  to  plaintiff  to  amend  on.  payment  of 
costs. 
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SIMON  J.  AHERN  agt.  THE  STANDARD  LIFE  INS  Co. 

The  same  costs  may  be  taxed  on  appeal  from  an  order  denying  a  motion  for  a  new 
trial,  as  upon  appeal  from  a  judgment ;  although,  in  practice  both  appeals  ara 
heard  at  the  same  time  and  upon  one  set  of  papero. 

At  Special  Term,  June,  1870. 

THIS  is  an  appeal  from  the  taxation  of  costs  by  the 
clerk.  Plaintiff  obtained  a  verdict  at  the  trial  term.  A 
motion  was  made  at  special  term  for  a  new  trial  upon  a 
case,  which  was  denied.  Judgment  was  thereupon  entered, 
and  the  defendants  appealed  to  the  general  term,  from  the 
judgment,  and  also  from  the  order  denying  the  motion  for 
a  new  trial.  The  general  term  affirmed  the  judgment,  and 
order  appealed  from.  The  clerk  allowed  the  following 
costs :  / 
Costs  before  argument  on  appeal  from  judgment.  $20  00 

"          for          '«          of          "          "          tf  40  00 

"          before  argument  of  appeal  from  order 

denyifig  new  trial.  20  00 

"  for  argument  of  appeal  from  order 

denying  new  trial.  40  00 

FREEDMAN,  J. — In  consequence  of  the  omission  of  the 
cases  arising  under  the  second  subdivision  of  section  349, 
from  the  exceptions  contained  in  the  fifth  subdivision  of 
section  307  of  the  Code,  as  it  now  stands,  the  same  costs 
may  be  taxed  on  appeal  from  an  order  denying  motion  for 
new  trial,  as  upon  appeal  from  the  judgment,  although, 
in  practice  both  appeals  are  brought  to  a  hearing  at  the 
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same  time  and  place,  and  upon  only  one  set  of  papers,  they 
are,  nevertheless,  entirely  distinct  from  each  other.  An  ap- 
peal from  the  judgment,  after  trial  by  jury,  presents  only* 
questions  of  law,  but  an  appeal  from  the  order  denying 
motion  for  new  trial,  enables  the  appellant  to  obtain  a 
review  of  the  questions  of  fact  as  well  as  of  law.  Such 
combined  appeals,  calls  for  a  more  full  preparation  of  the 
appeal  papers,  imposes  vastly  greater  labor  upon  the  coun- 
sel for  the  respondent,  and  entitles  the  appellant*to  a  more 
thorough  consideration  by  the  appellate  court  of  the  whole 
case,  than  an  appeal  from  the  judgment  'alone. 

The  clerk,  therefore,  was  right  in  taxing  the  costs  of  both 
appeals. 


SUPREME   COURT. 

VALENTINE  SAUPPE,  respondent,  agt.  WILLIAM  W.  BUSH, 

appellant. 

• 

Where  defendant  appeals  to  the  general  term  from  an  order  requiring  him  to  serve 
on  plaintiff  'a  attorney  a  copy  of  an  account  set  up  in  his  answer,  or  be  precluded 
from  giving  the  same  in  evidence  on  the  trial,  and  subsequently  to  the  appeal, 
and  on  the  same  day,  serves  a  copy  of  the  account  on  plaintiff 's  attorney — he 
•will  be  allowed  to  elect,  on  the  hearing  of  the  appeal,  to  take  either  an  order 
affirming  the  order  appealed  from,  or  an,  order  dismissing  the  appeal  with  $10 
costs. 

4 

Eighth  District  General  Term,  November,  1869. 

Present,  MARVIN,  LAMONT,  and  BARKER,  Justices. 

ACTION  to  recover  on  a  "mutual,  open,  and  current  ac- 
count" for  goods  sold  and  delivered,  at  different  times,  and 
in  different  amounts,  after  certain  items  of  payment  ad- 
mitted. Answer  denies  indebtedness  to  plaintiff,  and 
alleges  by  way  of  counter-claim  work  and  labor  performed, 
and  money  expended  by  defendant  for  plaintiff,  at  his  re- 
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quest,  at  divers  times  and  amounts,  and  demands  judgment. 
Reply,  denying  all  allegations  constituting  a  counter-claim. 
An  order  was  made  at  Niagara  special  term,  September, 
1869,  (LAMONT,  J.,)  requiring  defendant  within  ten  days 
after  service  of  said  order  to  serve  on  plaintiff's  attorney 
a  copy  of  the  account  alleged  in  defendant's  answer,  and  if 
such  account  should  not  be  so  served,  then  defendant 
to  be  pee^luded  from  giving  evidence  of  such  account  on 
the  trial ;  $7  costs  of  motion  to  plaintiff.  On  the  last  day 
for  service  of  said  copy  account,  defendant  served  notice  of 
appeal  from  said  order,  and  on  the  same  day,  a  few  hours 
after,  defendant  also  served  a  copy  of  his  account.  The 
case  now  came  before  the  general  term,  on  defendant's  ap- 
peal from  the  order  of  special  term,  and  on  a  motion  by 
plaintiff,  heard  at  the  same  time,  to  dismiss  the  appeal. 

P.  L.  ELY,  counsel  for  appellant, 

Cited  Johnson  agt.  Mallony,  (2  Holt.,  681,)  and  contended 
that  section  158,  Code,  referred  only  to  the  action  legally 
known  as  an  action  for  an  accounting. 

JAMES  F.  FITTS,  contra, 

Contended  that  the  case  cited  was  obiter,  and  should  not 
be  adopted  by  this  court,  and  in  support  of  his  motion  to 
dismiss  appeal,  on  the  ground  that  the  same  is  waived  by 
service  of  copy  of  account,  cited  (Radway  agt.  Graham,  4 
Abb.,  468;  Peel  agt.  Elliott,  16  How.,  483;  Lanman  agt. 
Lewiston  E.E.  Co.,  18  N.  T.,  493 ;  Bennett  agt.  Van  Syckel, 
Id.,  481 ;  Ubsdell  agt.  Eoot,  3  All.,  142.) 

By  the  court,  MARVIN,  P.  J. — The  respondent  may  have 
either  an  order  affirming  the  order  appealed  from,  or  an 
order  dismissing  the  appeal,  with  $10  costs. 

Appeal  dismissed. 
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ROBERT  T.   JOHNSON,  receiver,  &c.  agt.   THE  ALBANY   & 

SUSQUEHANNA    RAILROAD    COMPANY. 

Where  a  railroad  company  sued  a  subscriber  on  a  balance  due  on  his  subscription, 

and  recovered  only  a  part  of  such  balance,  the  other  part  being  barred  by  the 

statute  of  limitations : 
Held,  that  the  subscriber,  or  his  assignee,  was  entitled  to  a  certificate  of  the  stock, 

after  having  paid  the  amount  so  recovered. 
A  general  resolution  forfeiting  stock  for  non-payment  of  installments,  "which  does 

not  specify  the  stock  forfeited  is  not  valid. 

Special  Term,  November,  1870. 

THIS  was  an  action  to  compel  the  defendants  to  issue  to 
plaintiff  a  certificate  for  twenty  shares  of  stock ;  and  was 
tried  at  the  Albany  November  circuit,  1870,  without  a 

JU17- 

A.  J.  PARKER,  for  plaintiff" 
N.  C.  MOAK,  for  defendant 

LEARNED,  J. — John  Edgerton,  subscribed  for  twenty 
shares  of  the  Albany  and  Susquehanna  railroad  company, 
and  paid  thereon  the  first  installment  of  ten  per  cent,  on  the 
30th  of  May,  1863 ;  the  board  of  directors  called  for  the 
payment  of  ten  per  cent.,  on  the  1st  day  of  September, 
1863,  and  ten  per  cent,  every  sixty  days  thereafter. 
Edgerton  paid  the  second,  third,  fourth  and  fifth  install- 
ments, making  $1,000  in  all. 

Afterwards,  on  the  12th  of  December,  1860,  the  com- 
pany sued  him  to  recover  the  remaining  installments 
amounting  to  $1,000,  and  interest.  He  set  up  several 
Voi*  XL.  13 
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defenses,  and  among  them,  the  statute  of  limitations  as  to 
the  sixth,  seventh,  eighth  and  ninth  installments.  On  the 
trial,  September,  9,  1863,  the  defense  of  the  statute  of 
limitations  was  sustained,  and  the  company  had  a  verdict 
for  $320  45,  being  for  the  10th  installment,  with  interest  j 
judgment  thereon  was  perfected,  November  13,  1863,  with 
costs,  and  this  judgment  was  collected  of  him  on  execution, 
April  21,  1864. 

On  the  3d  of  September,  1867,  Edgerton  voted  upon  this 
stock. 

On  the  23d  of  September,  1867,  the  plaintiff  wds  ap- 
pointed receiver  of  the  property  of  Edgerton,  under  pro- 
ceedings supplementary. 

On  the  7th  of  April,  1S6S,  the  board  passed  a  resolution, 
that  the  treasurer  serve  notices  on  delinquent  stockholders, 
requiring  them  to  pay  up  the  balance  by  July  1st,  and  that 
in  case  of  non-payment  their  stock  would  be  forfeited.  On 
the  1st  of  May,  1868,  the  company  served  a  notice  on 
Edgerton,  of  the  foregoing  [resolution.  This  notice  stated 
that  the  amount  paid  on  his  stock,  was  $1,000  and  that  the 
balance  due  was  $1,000,  and  required  that  balance  to  be 
paid  by  July  1st,  otherwise,  the  stock  would  be  forfeited. 

On  the  14th  day  of  July,  1S68,  the  board  of  directors 
passed  a  resolution  that  the  stock  subscriptions  which  had 
not  been  paid  in  full,  and  of  which  notice  had  been  duly 
served,  be  and  the  stock  was  thereby  forfeited.  This  res- 
olution was  in  general  terms,  not  specifying  any  stockholders 
by  name. 

The  company  had  not  at  this  time  any  notice  of  plain- 
tiff's appointment,  and  the  stock  has  never  been  transferred 
on  the  books  of  the  company. 

On  the  6th  of  May,  1870,  the  plaintiff  demanded  a  cer- 
tificate of  this  stock,  and  the  defendant  refused  it;  and  on 
the  1st  of  September,  1870,  this  action  was  commenced. 

The  first  question,  and,  indeed,  the  principal  question  ia 
on  the  effect  of  the  judgment  and  satisfied  execution. 
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When  a  subscriber  to  stock  fails  to  pay  an  installment,  as 
it  becomes  payable,  the  company  has  two  remedies ;  the 
one,  a  recovery  and  enforcement  of  the  subscription ;  the 
other,  a  forfeiture  of  the  stock.  The  company  may  take 
either;  it  cannot  take  both.  (Small  agt.  Her Jc.  Man.  Co., 
2  N.  YM  330.)  Judge  HOYT  in  that  case,  shows  that  the 
case  of  a  subsciption  to  stock,  is  analogous  to  that  of  a  sale  of 
personal  property,  where  the  vendor  reserves  the  right,  on 
default  of  payment  at  the  time  stipulated,  to  forfeit  the 
contract  and  previous  payments. 

There  could  be  no  question  that  if  Edgerton  had  paid 
the  installments  in  full,  either  voluntarily  or  on  execution, 
he  would  have  been  the  owner  of  the  stock  j  and  it  would 
have  been  impossible  for  the  company  to  deprive  him  of  it 
by  any  attempted  forfeiture.  In  this  case,  the  company 
sued  him  on  his  subscription.  They,  thus  attempted  to 
compel  his  performance  of  the  contract.  He  defended ;  and 
as  the  result  of  the  defense  it  was  adjudged  that  he  was 
liable  to  pay  a  certain  amount,  being  less  than  the  company 
claimed.  He  asserted  several  grounds  of  defense ;  but  it  is 
admitted  that  the  successful  defense  was  the  statute  of 
limitations,  which  was  held  to  bar  four  of  the  installments. 
Now,  whatever  may  have  been  the  defense,  this  was  a 
judgment  between  the  two  parties,  deciding  that  the  only 
amount  payable  on  Edgerton's  subscription  was  the  amount 
recovered.  It  is  conclusive.  It  decides,  beyond  the  right 
of  dispute,  that  Edgerton  owed  the  company,  at  that  time, 
on  his  whole  subscription,  only  the  amount  of  that  re- 
covery. Neither  he,  nor  they,  can  question  this.  It  is  of 
no  consequence  whether  his  defense  were  payment,  or 
set-off,  or  the  statute  of  limitations.  It  is  enough  that  the 
judgment  decided  that  he  entered  into  the  contract,  and 
established  the  amount  remaining  due  upon  it.  When, 
therefore,  Edgerton  paid  the  execution,  he  paid  the  com- 
pany all  that  he  owed  on  his  stock  subscription. 

If  it  is  said  that  they  have  thus  lost  four  installments, 
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the  answer  is  that  that  is  their  own  fault.  They  permitted 
the  time  to  run  j  and  they  knew,  when  they  sued,  that 
these  installments  were  barred.  They  might  have  then 
taken  the  other  remedy  of  forfeiture,  when  they  knew  that 
they  had  lost  the  right  to  collect  the  installments.  But 
instead  of  forfeiting,  they  sued  to  enforce  the  contract ;  and 
in  fact,  they  recovered  against  Edgerton  all  that  he  legally 
owed  them  upon  the  stock  subscription. 

Even  after  recovering  the  judgment,  if  the  company  had 
been  dissatisfied  with  the  recovery,  they  might  have  dis- 
charged the  judgment,  or  might  have  declined  to  enforce 
it.  But  they  proceeded  to  collect  by  execution  the  amount 
recovered.  Thus  they  hale  made  their  election  to  take 
what  was  due  them  on  the  stock  subscription,  rather  than 
to  forfeit  the  stock  ;  this  election  concludes  them.  When 
Edgerton  paid  the  execution,  he  became  the  owner  of 
twenty  shares  of  paid  up  stock.  It  was  not  necessary,  in 
order  to  complete  his  right,  that  a  certificate  of  stock  should 
be  issued.  A  certificate  of  stock  is  not  necessary  to  the 
stockholder's  title.  It  is  only  a  convenient  voucher,  which 
he  has  a  right  to  receive  if  he  asks  for  it. 

The  fact  that  Edgerton  voted  on  the  stock,  is  some  re- 
cognition of  his  complete  ownership ;  but  not  conclusive. 
For  stockholder's  vote  on  partially  paid  stock  in  this  com- 
pany. (People  agt.  A.  &  S.  R.R.  C.,  38  Hoiv.,  228,  at 
268.) 

If  I  am  correct  in  these  views,  then  the  company  could 
not  forfeit  the  stock  ;  because  there  was  nothing  unpaid 
upon  it.  The  plaintiff  having  been  appointed  receiver  of 
Edgerton,  became  entitled  to  this  stock  ;  and  whenever  he 
applied  to  the  company  for  a  certificate  they  were  bound  to 
issue  it  to  him. 

Perhaps  it  is  not  necessary  to  examine  the  other  point; 
that  of  alleged  forfeiture.  For  if  Edgerton  has  not  fully 
complied  with  his  contract,  (as  I  hold  that  he  has  done,) 
neither  he,  nor  his  receiver,  can  compel  the  delivery  of  a 
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certificate ;  even  if  the  stock  has  not^been  forfe^itgd.  But  I 
will  say  briefly,  that  passing  over  the  error  in  the  notice 
of  May  1,  1S6S,  acquiring  payment  of  the  subscription,  I 
am  decidedly  of  the  opinion  that  the  resolution  of  July  14, 
1SGS,  is  not  a  valid  forfeiture.  It  declares  in  general 
language  that  the  subscriptions  which  have  not  been  fully 
paid,  and  notice  of  which  has  been  duly  served  be  forfeited. 
It  leaves  it  undecided  which  those  subscriptions  are.  If  a 
subscription  is  forfeited,  then  the  subscriber  is  discharged 
from  his  personal  liability.  The  company,  therefore,  must 
specify  what  subscriptions,  or  stock,  they  forfeit.  They 
cannot  leave  this  to  the  uncertainty  of  proving  that  notice 
had  been  duly  served.  Otherwise,  they  might  attempt  to 
annul  their  own  alleged  forfeiture,  by  claiming  that  notice 
had  not  been  duly  served.  They  must  declare  to  the 
stockholder  that  they  claim  to  forfeit  his  specific  stock,  so 
that  he  may  know  what  position  they  take.  As  the  resolu- 
tion now  stands,  Edgerton  could  not  ascertain  from  their 
proceedings  that  they  ever  pretended  to  have  notified  him 
to  pay  up  his  installments,  or  that  for  default  in  that  re- 
spect they  had,  as  they  claimed,  forfeited  his  stock. 

It  is  not  shown  that  there  is  anything  to  prevent  the 
company  from  issuing  a  certificate,  and  thus  giving  to 
plaintiff  the  usual  evidence  that  he  owns  this  stock.  He  is 
now,  as  I  hold,  the  owner  of  these  twenty  Shares  ;  although 
he  has  no  certificate.  There  must  be  a  judgment  that  the 
company  execute  and  deliver  to  him  a  certificate  therefor, 
in  the  usual  form.  And  the  plaintiff  must  recover  costs. 
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SUPERME   COURT. 


IN  THE  MATTER  OF  THE  APPLICATION  OP  THE  PROTESANT 
EPISCOPAL  PUBLIC  SCHOOL,  to  vacate  an  assessment  for 
Sewers  in  79th  to  86th  Streets,  between  Avenue  A.  and 
3d  Avenue. 

The  act  of  1865.  in  relation  to  sewerage  and  drainage  in  the  city  of  New  York,  does- 
not  require,  by  its  terms  or  spirit  that  the  croton  aqueduct  board  shall  lay  out 
the  whole  city  into  sewerage  districts  and  file  maps  thereof,  before  any  sewer  or 
drain  can  be  constructed. 

It  is  evident  from  the  language  of  sections  4  and  5  of  said  act,  that  when  the  map- 
or  plan  of  sewerage  of  any  district  is  completed  and  filed,  the  croton  board  may 
invite  proposals  for  the  work  contemplated  and  contract  therefor. 

Where  it  appears  that  a  plan  of  the  sewerage  of  a  particular  district — which  em- 
braces the  property  of  the  petitioners,  has  been  adopted  by  the  croton  board,  and. 
maps  thereof  filed  in  the  offices  named  in  the  statute,  except  that  of  the  common 
council ;  the  omission  to  file  a  map  in  the  latter  office,  is  not  fatal  to  the  validity 
of  the  proceedings  in  reference  to  the  assessment. 

The  adoption  of  a  plan  and  the  filing  oi  the  maps  in  the  other  offices,  was  a  sufficient 
compliance  with  the  statute  of  1865. 

The  subsequent  alteration  of  the  sewerage  plan  of  the  district  is  not  available  to 
the  petitioners,  as  the  right  of  the  croton  board  to  make  such  alteration  is  ap- 
parent from  the  power  indirectly  conferred  by  section  4  of  said  act. 

New  York  Special  Term,  September,  1870. 

APPLICATION  under  the  act,  chapter  338,  laws  of  1858,  to 
vacate  an  assessment  for  sewers,  on  the  ground  that  the 
corporation  had  failed  to  comply  with  the  provisions  of  the 
act,  (Chap.  381  Laws  0/1865,)  relative  to  the  making  and 
filing  of  sewerage  district  maps. 

GENET  &  PEET,  for  petitioners. 
D.  J.  DEAN,  for  the  mayor,  &c. 

BRADY,  J. — The  act  of  1865,  entitled  an  act  in  relation 
to  sewerage  and  drainage  in  the  city  of  New  York,  (Laws. 
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1S6|,  p.  715,)  does  not  require  by  its  terms  or  spirit  that 
the  croton  acqueduct  board  shall  lay  out  the  whole  city 
into  sewerage  districts,  and  file  maps  thereof  before  any 
sewer  or  drain  can  be  constructed.  It  provides  by  section 
4  that  upon  the  completion  of  the  map  or  plan  for  the 
drainage  of  any  sewerage  district,  such  map  or  plan  shall 
be  the  permanent  plan  for  the  sewerage  of  such  district, 
subject,  however,  to  stich  subsequent  modifications  as  may 
become  necessary  in  consequence  of  alterations  made  in  the 
grade  of  any  street  or  avenue,  or  part  thereof  in  such  dis- 
trict or  otherwise,  and  by  the  same  section,  that  copies  of 
such  complete  plans  shall  be  filed  in  the  office  of  the  com- 
mon council,  the  comptroller,  street  commissioner,  and  city 
inspector.  By  section  5,  it  also  provides  that  upon  the 
completion  of  the  plan  of  sewerage  of  any  district,  and  the 
filing  of  the  copies  thereof,  as  required  by  section  four 
already  mentioned,  or  as  soon  thereafter  as  may  be  con- 
venient, the  said  board  shall  cause  printed  specifications  to 
be  made  in  accordance  with  the  plan  of  the  work  proposed 
to  be  done  in  such  district,  and  shall  invite  proposals,  &c. 

It  is  evident  from  the  language  of  these  sections,  that 
when  the  map  or  plan  of  sewerage  of  any  district  is  com- 
pleted and  filed,  the  croton  board  may  invite  proposals  for 
the  work  contemplated  and  contract  therefor.  This  view 
is  confirmed  by  the  provisions  of  section  8  which  declares 
that  it  shall  not  be  lawful  to  construct  any  sewer  or  drain 
in  the  city  of  New  York,  unless  such  sewer  or  drain  shall 
be  in  accordance  with  the  general  plan  devised  by  the  croton 
board  for  the  sewerage  of  the  particular  district  in  which 
such  sewer  or  drain  is  proposed  to  be  constructed.  The 
objection,  therefore,  urged  by  the  petitioners,  that  it  does 
not  appear  from  maps  filed  that  the  whole  city  has  been 
laid  out  into  sewerage  districts,  is  not  sufficient  to  relieve 
them  from  the  payment  of  the  assessments  imposed. 

The  omission  to  file  a  map  in  the  office  of  the  common 
council,  by  which  it  doubtless  meant  the  office  of  the  clerk 
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of  the  common  council,  is  not  fatal  to.  the  validity  of  the 
proceedings,  in  reference  to  the  assessment,  inasmuch  as  it 
appears  that  a  plan  of  the  sewerage  of  the  8th  district,  and 
which  embraces  the  property  of  the  petitioners  had  been 
adopted  by  the  croton  board,  and  maps  thereof  filed  in  the 
offices  named  in  the  statute,  except -that  of  the  common 
council. 

The  adoption  of  a  plan  and  the  filing  of  the  maps  in  the 
offices  suggested,  was  a  sufficient  compliance  with  the  statute 
of  1865.  It  would  be  extending  the  mandatory  spirit  of 
that  law  in  reference  to  the  filing  of  the  maps  if  mandatory 
it  be,  to  unreasonable  length  to  hold  that  the  failure  to  file 
the  map  in  one  of  the  offices  named,  should  render  the  pro- 
ceedings taken  in  reference  to  the  assessment  for  draining 
the  district  or  any  part  of  it  invalid,  and  thus  relieving  the 
property  holders  immediately  benefited  from  all  burden,  and 
throw,  the  expense  thereof  upon  the  city.  The  objection 
predicated  of  the  omission  referred  to,  is,  therefore,  over- 
ruled. 

The  subsequent  alteration  of  the  sewerage  plan  of  the 
8th  district  is  not  available  to  the  petitioners.  The  right 
of  the  croton  board  to  make  such  alteration  is  apparent 
from  the  power  indirectly  conferred  by  section  4,  arid  here- 
inbefore recited. 

The  plan  shown  by  the  map,  and  adopted  is,  the  per- 
manent plan  it  is  true,  but  subject  to  such  subsequent 
modification  as  may  become  necessary  for  any  causes.  The 
property  of  the  petitioners  is^,rid  always  has  been  in  the 
8th  district  as  laid  out  and  adopted,  and  is,  therefore,  sub- 
ject to  taxation  for  the  benefit  conferred. 

All  the  objections  taken  to  the  assessment  are  for  these 
reasons  untenable  in  my  opinion,  and  the  petitioners  are, 
therefore,  entitled  to  no  relief. 
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SUPREME  COURT. 

IN  THE  MATTER  of  the  petition  of  GEORGE  W.  DOUGLASS 
to  vacate  an  assessment  for  regulating  and  grading  64th 
street,  from  3d  to  5th  Avenues,  in  the  city  of  New  York. 

The  act  of  1857,  amending  the  charter  of  the  city  of  New  York,  (Laws,  1857,  ch., 
446  section  7,)  declares  that  "  all  resolutions  and  reports  of  committees  (of  each 
board  of  the  common  council,}  which  shall  recommend  any  specific  improve- 
ment involving  the  appropriation  of  public  moneys,  or  the  taxing  or  assessing  the 
citizens  of  the  city,  shall  be  published  immediately  after  the  adjournment  of  the 
court,  under  the  authority  of  the  board,  in  all  the  newspapers  employed  by  the  cor- 
poration, and  shall  not  be  passed  or  adopted  until  after  such  notice  has  been  pub- 
lished at  least  two  days  :" 

Held,  on  a  motion  to  vacate  an  assessment  for  regulating  and  grading  a  street  in 
the  city,  on  the  ground  that  the  resolution  and  report  of  the  committee  were  not 
published  in  all  the  newspapers  employed  by  the  corporation,  that  the  statute  is 
to  be  considered  directory,  in  that  respect,  and  that  a  departure  therefrom  through 
mistake  or  even  negligence  and  not  intentionally,  would  not  vitiate  the  pro- 
ceedings. 

The  statute  can  be  upheld  by  construing  the  number  of  papers  to  be  merely 
directory,  and  the  prohibitory  portion  of  the  act  as  satisfied  by  the  publication 
of  the  notice  in  some  of  them,  for  at  least  two  days  before  the  resolution  was 
adopted. 

New  York  Special  Term,  September,  1870. 

THIS  was  an  application  to  vacate  an  assessment  upon 
the  ground  that  the  resolution  and  report  of  the  committee 
of  the  common  council  had  not  been  published  in  all  the 
newspapers  employed  by  the  corporation  as  required  by 
section  7  of  chapter  446,  laws  of  1857,  (the  city  charter.) 

CHARLES  E.  MILLER,  for  petitioner. 
RICHARD  O'GORMAN,  for  the  mayor,  &c.,  of  the  city  of 
Neiv  York. 

INGRAHAM,  P.  J.  —  The  objection  to  the  validity  of  this 
assessment  is  that  the  resolution  and  report  of  the  committee 
were  not  published  in  all  the  newspapers  employed  by  the 
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corporation  immediately  after  the  adjournment  of  the  board. 
The  statute  contains  the  provision  that  the  same  shall  not 
be  passed  or  adopted  until  after  such  notice  has  been  pub- 
lished at  least  two  days.  (Laws,  1857  eft.,  446.) 

The  proceedings  were  not  published  in  all  the  papers, 
and  the  notice  was  only  published  in  two  daily  papers,, 
prior  to  the  passage  of  the  resolution. 

So  far  as  the  direction  of  the  statute  is  to  publish  the 
proceedings  in  all  the  papers  employed  by  the  corporation, 
I  have  no  doubt  that  the  same  is  to  be  considered  directory,, 
and  that  a  departure  therefrom  through  mistake  or  even 
negligence,  and  not  intentionally,  would  not  vitiate  the 
proceedings.  The  difficulty  arises  from  the  subsequent 
clause  in  the  act  which  says,  "  all  resolutions  and  reports 
of  committees  which  shall  recommend  any  specific  improve- 
ment, taxing  or  assessing  the  citizens  of  the  city,  &c.  &c.r 
shall  not  be  passed  or  adopted  until  after  such  notice  has  been 
published  at  least  two  days."  The  prohibition  against  the 
passage  of  the  resolution  or  report  takes  out  of  the  mere 
directory  character  of  the  proceedings,  and  makes  the 
passage  illegal  within  the  meaning  of  the  act  of  1858,  (us. 
therein  designated  a  legal  irregularity,)  if  the  provisions  of 
the  statute  are  not  complied  with.  It  becomes  necessary, 
therefore,  to  inquire  what  is  meant  by  "such  notice  has 
~been  published  at  least  two  days. 

I  think  it  clear  that  the  statute  does  not  require  two- 
publications.  It  is  sufficient  if  two  days  shall  elapse  be- 
tween the  publication  of  the  notice  and  the  passage  of  the 
resolution.  The  act  does  not  anywhere  require  more  than, 
one  publication  in  one  paper,  and  the  use  of  the  word 
u  notice,"  shows  that  the  object  was  to  give  the  parties  to- 
be  assessed  two  days  notice  after  its  publication  before  the 
adoption  of  the  resolution.  This  is  not  confined  to  each 
board.  The  adoption  of  the  resolution  means  its  passage 
by  both  boards,  and  it  is  only  necessary  that  two  days 
after  the  publication  of  the  notice  sha'.l  intervene  between 
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the  introduction  of  the  resoulution,  and  its  final  passage  in 
both  boards  of  the  common  council. 

The  resolution  was  introduced  in  the  board  of  aldermen 
on  2d  July,  1863.  The  committee  reported  on  25th 
August,  1863.  The  resolution  was  finally  adopted  by  the 
board  of  councilmen,  24th  September,  1863. 

The  resolution  was  published  in  the  Tribune  and  in  the 
Herald,  July  7th,  and  notice  of  the  report  of  the  committee 
on  27th  August,  and  notice  of  its  reference  in  the  board  of 
councilmen,  September  19,  and  of  the  report  on  the  23d  of 
September. 

More  than  two  days  elapsed  after  the  publication  of  the 
notice,  and  the  necessary  publication,  therefore,  took  place, 
unless  it  was  necessary  that  such  publication  should  have 
been  made  in  all  the  papers  employed  by  the  corporation  to 
give  validity  to  the  proceedings. 

I  do  not  feel  willing  to  give  such  a  construction  to  this- 
statute,  which  is  not  called  for  by  the  literal  interpretation 
of  it,  so  as  to  render  these  assessments  illegal.  ,The  words 
of  the  act  only  require  the  publication  to  be  for  two  days. 
It  does  riot  forbid  the  passage  'of  the  resolution  until  pub- 
lished in  all  the  papers,  but  only  until  thfe  notice  has  been 
published  for  two  days,  and  the  provisions  of  the  statute 
can  be  all  upheld  by  construing  the  number  of  papers  to- 
be  merely  directory,  and  the  prohibitory  portion  of  the  act 
as  satisfied  by  the  publication  of  the  notice  in  some  of  them 
for  at  least  two  days  before  the  resolution  was  adopted. 

It  is  not  reasonable  to  suppose  that  the  common  council 
should  be  required  to  examine  every  newspaper  employed 
by  the  common  council  to  see  if  resolutions  proposed  to  b& 
passed  have  been  published  in  every  paper  so  employed  be- 
fore their  passage,  such  I  do  not  think  was  intended  by  the 
legislature.  My  conclusion  is,  that  there  is  nothing  shown 
on  the  part  of  the  petitioner  sufficient  to  invalidate  this 
assessment. 

Application  denied. 
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HERKIMER   COUNTY   COURT. 
IN  THE  MATTER  OF  JOHN  SHAUL,  an  alleged  lunatic.* 

To  authorize  the  appointment  of  a  committee  of  the  person  and  estate  of  one  pro- 
ceeded against  as  a  lunatic  or  person  of  unsound  mind,  if  he  be  not  a  lunatic,  the 
nnsouuduess  of  mind  is  the  essential  thing,  and  must  be  established  as  an  in- 
dependent proposition,  and  his  incapacity  must  be  the  result  of  such  mental  uu- 
souudness. 

To  sustain  such  proceedings,  the  fact  must  be  clearly  established,  that  the  party 
proceeded  against  is  of  unsound  mind. 

Where  an  inquisition  was  found,  and  the  person  proceeded  against  was  allowed  a 
traverse,  and  the  traverse  jury  found  a  similar  verdict  against  him,  whereupon 
the  petitioner  moved  for  the  appointment  of  a  committee  of  his  person  and  estate, 
and  the  alleged  lunatic  moved  to  dismiss  the  proceedings  on  the  whole  case : 

Held,  that  it  was  the  duty  of  the  judge  hearing  these  motions,  he  having  presided  at 
the  trial,  and  heard  all  the  evidence,  and  having  a  full  and  fair  opportunity  of 
knowing  in  a  reliable  manner,  the  mental  condition  of  the  paity  in  question,  to 
dispose  of  the  whole  matter  on  its  merits,  and,  if  the  verdict  be  unsatisfactory,  to 
set  it  aside,  and  dismiss  the  proceedings. 

Trial  at  the  October  Term,  1870. 

Motions  heard  at  the  adjourned  Term,  in  November. 

Decided,  December,  1870. 

Present,  Hon.  AMOS  H.  PRESCOTT,   County  Judge. 

A  commission  in  the  nature  of  a  writ,  de  lunatico  in- 
quirendo  was  issued  in  this  matter  to  inquire  whether  John 
Shaul  was  a  lunatic  or  of  unsound  mind,  and  mentally  in- 
capable of  governing  himself  or  managing  his  affairs,  &c., 
the  jury  found  that  he  was  of  unsound  mind,  though  several 
dissented.  The  alleged  lunatic  on  a  proper  application, 
after  an  examination  by  the  county  judge,  was  allowed  to 
traverse  the  inquisition  ;  and  on  the  trial  of  the  issue  in  the 
county  court,  the  jury  found  a  similar  verdict. 

This  is  a  motion  for  the  appointment  of  a  committee. 
Counsel  for  the  alleged  lunatic  appears,  and  objects  to  the 
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appointment  of  a  committee,  and  moves  to  dismiss  the  pro- 
ceedings upon  the  ground  that  the  finding  of  the  jury  is 
against  the  evidence,  and  contrary  to  the  fact  and  truth  of 
the  case,  as  appeared  upon  the  trial,  and  upon  the  whole 
case. 

The  alleged  lunatic  was  examined  on  the  trial  before  the 


GEO,  W.  SMITH,  for  the  petitioner. 
J.  E.  DEWEY,  opposed. 

AMOS  H.  PRESCOTT,  County  Judge.  —  I  have  examined 
this  case  with  much  care,  for  the  reason  that  it  is  an  im- 
portant proceeding,  affecting  the  personal  rights  of  an  in- 
dividual as  well  as  his  property,  and  I  should  not  dissent 
from  the  finding  of  the  jury  if  I  thought  there  was  any 
doubt  in  regard  to  my  duty  upon  the  facts  as  disclosed, 
and  the  well  settled  rules  of  law  applicable  to  them. 

In  the  case  of  Morgan,  (7  Paige  236,)  the  chancellor  used 
the  following  language  :  "It  ft  not  every  case  of  mental 
weakness  or  imbecility,  however,  which  will  authorize  this 
court  to  exercise  the  important  power  of  depriving  a  man 
of  his  liberty  and  of  the  possession  of  his  property.  The 
constitution  has  wisely  provided  that  he  shall  not  be 
deprived  of  either,  except  by  due  course  of  law;  and 
many  cases  may  arise  in  which  the  mind  and  memory  are 
so  far  impaired  as  to  afford  ground  for  setting  aside  an  im- 
provident agreement  made  by  a  person  in  that  situation 
upon  a  bill  filed  for  that  purpose  ;  when  this  court  would 
not  have  the  power  to  depriye  him  of  the  right  to  the 
possession  and  control  of  his  property,  on  the  supposition 
that  he  was  a  person  of  unsound  mind.  To  constitute  a 
case  of  unsoundness  of  mind  which  will  justify  the  court  in 
taking  the  person  and  property  of  a  free  man  into  its  pos- 
session, and  committing  them  to  the  custody  of  another,  his 
mind  must  be  so  far  impaired}  that  if  it  had  never  been 
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elevated  above  that  state  of  capacity  from  Ms  birth,  it  would 
have  constituted  a  case  of  idiocy.  But  mental  imbecility  may 
exist  in  various  degrees  between  absolute  idiocy  and  the 
ordinary  state  of  mental  capacity,  as  it  exists  among  man- 
kind in  general." 

In  the  case  of  Holmes,  (4  Euss.  Rep.,  187,)  Lord  LYNDHURST 
set  aside  an  inquisition  which  expressly  found  that  the  mind 
of  the  party  proceeded  against  was  so  much  impaired  from 
old  age  ana  paralysis  as  to  render  him.  incompetent  to  the 
management  of  his  affairs. 

From  the  foregoing  cases,  the  rule  is  clearly  established, 
that  the  party  proceeded  against  must  fall  within  one  of 
the  two  classes,  either  idiocy  or  lunacy,  or  unsoundness  of 
mind;  and  the  unsoundness  of  mind  must  be  established  as 
an  independent  proposition,  and  is  the  essential  thing  and 
the  incapacity  is  the  result  of  the  unsoundness  of  mind. 

In  the  case  of  Mason,  (3  Edw.  Chy.,  380,)  it  is  held, 
where  rhe  person  is  proceeded  against  under  the  statute  of 
lunacy,  if  he  be  not  strictly  a  lunatic  or  idiot,  the  inquisition 
should  find  him  of  unsound  mind  ;  and  it  is  not  enough  to 
find  that  he  is  so  far  weakened  and  impaired  in  the  faculties 
of  his  mind  as  to  be  mentally  incapable  of  the  government 
of  himself  or  the  management  of  his  affairs. 

It  has  been  held  repeatedly,  and  the  authorities  establish 
beyond  question,  that  in  order  to  sustain  proceedings  of  this 
character,  the  fact  must  be  clear  that  the  party  proceeded 
against  is  of  unsound  mind. 

In  this  case,  the  jury  has  found  that  the  individual  in 
question,  is  of  unsound  mind,  and  so  far  as  the  finding  of 
the  jury  is  concerned,  there  is  no  difficulty  in  sustaining 
these  proceedings.  But  it  is  urged  in  opposition  to  these 
proceedings  that  inasmuch  as  the  county  judge  presided  at 
the  trial,  heard  all  the  evidence  and  allegations  of  the 
parties,  and  had  a -full  and  fair  opportunity  of  knowing  in 
a  reliable  manner,  the  mental  condition  of  the  individual  in 
question,  the  court  in  disposing  of  the  case,  should  decide 
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it  on  its  merits,  and  should  set  aside  the  proceedings  if  the 
same  are  not  satisfactory.  There  is  no  doubt  but  that  is 
the  rule  applicable  to  this  class  of  cases.  It  is  the  duty  of 
the  court  to  apply  the  legal  principles  that  exist  and  have 
been  well  established,  and  if  it  believes  that  the  finding  of 
the  inquisition  is  erroneous  in  fact,  the  same  should  be  set 
aside. 

On  the  traverse  of  the  inquisition,  a  large  number  of 
witnesses  were  examined,  and  among  them,  quite  a  number 
of  physicians,  and  all  of  them  except  one  or  two,  testify 
without  hesitation,  that  the  mind  of  Mr.  Shaul,  the  alleged 
lunatic  is  sound ;  and  among  the  number  are  those  physi- 
cians who  have  attended  him,  and  have  known  him  the 
longest,  and  been  the  most  familiar  with  him.  The  in- 
dividual in  question  is  a  man  about  eighty  years  of  age,  he 
has  all  his  life  been  a  farmer,  and  has  resided  since  his  mar- 
riage on  his  farm  where  he  now  resides,  he  has  raised  quite 
a  large  family,  and  some  of  the  children  have  always  been 
at  home,  and  one  of  his  sons  now  resides  with  him,  and 
manages  the  business  appertaining  to  the  farm. 

The  allegation  urged  with  the  most  force  in  the  present 
case  in  behalf  of  the  petitioner  is,  that  an  indebtedness 
exists  and  has  accumulated  and  that  but  little  is  known  by 
the  witnesses  in  regard  to  its  extent.  It  was  not  shown  in 
the  case  when  or  how  this  indebtedness  arose.  It  is  but 
a  few  years  ago  that  other  members  of  the  family  lived  at 
home,  and  had  the  general  management  of  his  affairs.  So 
far  as  the  facts  in  the  case  are  disclosed,  this  indebtedness 
existed  then,  and  there  was  nothing  unusual  in  regard  to  it. 
There  is  no  evidence  in  the  case,  showing  that  the  indebt- 
edness has  recently  increased  any  more  than  would  be 
expected  by  the  accumulation  of  interest.  There  is  no 
evidence  as  to  the  amount  of  the  indebtedness  at  the  time 
when  the  alleged  unsoundness  of  mind  first  existed.  There 
is  no  evidence  in  the  case,  showing  that  foolish  or  im- 
provident contracts  have  been  made  by  any  one,  and  I  fail 
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to  find  any  evidence  or  any  fact  showing  unsoundness  of 
mind  in  the  sense  in  which  it  must  exist  to  authorize  these 
proceedings  according  to  the  adjudged  eases.  The  fact,  that 
an  individual  dwes  a  large  sum  of  money,  amounts  to  but 
little,  unless  there  is  something  connected  with  it  showing 
idiocy,  lunacy  or  unsoundness  of  mind. 

It  appears,  quite  clearly,  that  the  petitioner,  a  maiden  lady 
and  a  daughter  over  fifty  years  of  age,  had  generally  resided 
at  home,  and  had  been  well  treated,  until  not  a  long  time 
prior  to  the  time  of  instituting  these  proceedings,  she  had  a 
difficulty  with  her  father,  and  ill  feeling  was  engendered, 
and  a  law  suit  grew  out  of  transactions  connected  with  her 
proceedings.  It  seems  no  fault  was  found  by  her  until  she 
failed  to  induce  her  father  to  do  as  she  desired  in  regard  to 
his  household  affairs. 

I  have  carefully  examined  the  alleged  lunatic,  on  one 
occasion  prior  to  the  traverse  of  the  inquisition,  and  from 
that  examination  and  from  all  the  evidence  in  the  case, 
especially  that  which  was  given  on  the  trial  by  the  alleged 
lunatic  himself,  I  am  fully  satisfied  that  the  case  is  not 
that  of  an  idiot,  lunatic,  or  a  person  of  unsound  mind  ;  but 
that  it  is  a  case  simply  of  an  old  man  over  eighty  years  of 
age  whose  faculties  have  become  somewhat  impaired  in 
consequence  of  age  and  infirmity,  yet  I  believe,  that  he 
possesses  still,  as  much  mental  capacity  as  will  be  found  in 
the  average  cases  of  men  at  that  age,  if  not  more.  There 
can  nothing  be  claimed  in  the  case  showing  lunacy,  or  un- 
soundness of  mind  in  my  judgment,  except  so  far  as  his 
capacity  has  been  weakened  in  consequence  of  age.  He  is 
not  an  idiot,  certainly  not  in  the  sense  necessary  to  make 
these  proceedings  applicable.  I  think  he  possesses  much 
vigor  of  mind  now,  for  a  man  of  his  years  and  education. 
He  has  arrived  at  a  period  of  life  when  health  and  strength 
and  activity  have  become  so  much  impaired  in  consequence 
of  age,  that  he  seeks  that  rest  and  retirement  from  business 
which  is  usual  in  cases  of  old  people.  A  son  of  his  own 
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choice  conducts  and  manages  the  business,  and  lives  in  the 
family.  This  is  not  unusual;  and  there  is  no  evidence  in 
the  case,  but  that  the  affairs  are  as  well  managed  as  could 
be  expected.  It  is  not  a  question  whether  another  could 
manage  better  and  make  more  money.  The  question  is,  is 
the  individual  in  question,  an  idiot,  lunatic,  or  u person  of 
unsound  mind  so  that,"  &c.  If  not,  the  law  gives  him  the 
possession  and  control  of  his  property  and  his  personal 
freedom. 

I  have,  after  careful  deliberation,  come  to  the  conclusion 
to  refuse  the  order  for  the  appointment  of  a  commitee,  and 
I  direct  that  an  order  to  that  effect  be  entered,  and  that 
all  the  proceedings  in  the  case  be  and  the  same  are  hereby 
dismissed. 

Ordered  accordingly. 

VOL.  XL.  14 
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SUPREME   COURT. 
JAMES  SHORT,  respondent,  agt.  WILLIAM  BARRY,  appellant. 

Where  the  complaint  stated  that  the  plaintiff  and  defendant  were  copartners  in 
mercantile  business ;  that  they  dissolved  their  copartnership  on  a  certain  day,  at 
•which  time  it  was  agreed  that  an  inventory  should  be  taken  of  the  assets  of  the 
firm,  including  the  notes  and  accounts  due  to  it,  and  that  the  defendant  should 
pay  the  plaintiff  one  half  of  the  amount  of  the  inventory,  deducting  a  certain 
debt,  and  also  deducting  one  half  the  liabilities  of  the  firm,  which  the  defendant 
assumed  to  pay,  and  that  thereupon  such  inventory  was  taken,  the  precise  amount 
due  to  the  plaintiff  ascertained  and  agreed  npon,  and  the  defendant  went  into 
possession,  and  has  ever  since  held  the  possession  : 

Held,  that  the  complaint  clearly  stated  an  action  at  law. 

Although  the  complaint  in  its  demand  for  judgment,  also  contained  a  demand  that 
an  account  of  the  partnership  dealings  be  taken,  and  that  the  plaintiff  have  judg- 
ment for  the  balance  found  due  him  on  such  accounting ;  such  demand  for 
accounting  was  merely  nugatory,  as  it  was  not  only  wholly  unsupported  by  any 
allegations  of  the  complaint:,  but  was  inconsistent  with  the  case  made  by  it.  The 
referee  was,  therefore,  in  error,  in  proceeding  with  an  accounting  in  the  case. 

Fourth  Judicial  Department,  General  Term,  September, 
1870.  ! 

Present,  Hon.  JOSEPH  MULLIN,  Presiding  Justice. 

Hon.  THOMAS  A.  JOHNSTON  and  Hon.  JOHN  L.  TALCOTT, 
Associate  Justices. 

APPEAL  from  judgment  rendered  in  favor  of  plaintiff  on 
the  report  of  the  referee. 

N.  WHITING,  for  plaintiff"  respondent. 
D.  O'BRIEN,  for  defendant  and  appellant. 

By  the  court,  TALCOTT,  J. — The  complaint  in  this  action 
was  clearly  in  an  action  at  law.  It  states  that  the  plaintiff 
and  defendant  were  copartners  in  mercantile  business,  that 
they  dissolved  their  copartnership  in  December,  1868,  at 
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which  time  it  was  agreed  that  an  inventory  should  be  taken 
of  the  assets  of  the  firm,  including  the  notes  and  accounts, 
due  to  it,  and  that  the  defendant  should  pay  the  plaintiff 
one  half  of  the  amount  of  the  inventory,  deducting  a  cer- 
tain debt  due  from  the  plaintiff  to  one  McCormick,  and  also 
•deducting  one  half  the  liabilities  of  the  firm  which  the 
defendant  assumed  to  pay,  and  that  thereupon  such  in- 
ventory was  taken,  the  precise  amount  due  to  the  plaintiff 
ascertained  and  agreed  upon,  and  the  defendant  went  into 
possession,  and  has  ever  since  held  the  possession.  The 
complaint  also  claimed  to  recover  for  the  services  of  his 
minor  son  who  he  alleged  had  been  employed  by  the  firm, 
on  a  quantum  meruit  agreement  and  he  avers  the  value  of 
the  son's  service ;  for  this  aggregate  amount  he  demands 
judgment.  On  this  complaint  and  affidavits  tending  to 
show  that  the  defendant  was  about  to  depart  the  state  with 
intent  to  defraud  his  creditors,  plaintiff  obtained  an  order 
of  arrest ;  a  motion  was  made  at  special  term,  to  vacate 
the  order  of  arrest  which  was  denied ;  (the  case  is  reported 
in  39  How.,  326;)  the  order  of  the  special  term  was  affirmed 
-at  the  last  June  term  of  this  department. 

The  demand  for  judgment  also  contained  a  demand  that 
^n  account  of  the  partnership  dealings  be  taken,  and  that 
the  plaintiff  have  judgment  for  the  balance  found  due  him 
on  such  accounting. 

The  answer  sets  up  that  the  agreement  was  that  the 
defendant  should  take  the  goods  and  pay  the  debts  of  the 
firm,  and  should  pay  the  plaintiff  one  half  the  value  of  the 
goods  after  the  debts  were  paid,  and  that  the  notes  and  ac- 
counts due  the  firm  was  to  be  left  with  the  defendant  for 
collection,  and  the  plaintiff's  one  half  was  to  be  paid  over 
to  him  on  collection.  The  referee  found  the  agreement  to 
have  been  different  from  the  statement  of  either  party.  He 
found  that  the  plaintiff  sold  out  his  interest  in  the  stock  of 
goods  of  said  firm  to  the  defendant,  without  specifying  the 
time  for  the  payment  thereof,  that  an  inventory  was  taken 
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of  the  goods,  and  they  were  left  and  remained  in  the  pos- 
session of  the  defendant,  and  that  it  was  also  then  agreed,, 
that  the  notes  and  accounts  due  the  firm,  should  be  kept 
in  the  possession  of  the  defendant  and  he  should  collect  the 
same,  and  should  pay  the  debts  due  by  said  firm.  That 
they  were  so  left,  and  that  defendant  has  collected  a  large 
amount  thereof,  and  has  paid  all  the  debts  of  the  firm,  and 
the  debts  due  from  the  plaintiff  to  McCormick,  which  he- 
finds  was  paid  at  the  request  of  the  plaintiff  without  finding 
it  was  part  of  the  agreement  on  the  dissolution,  that  it  should 
be  so  paid.  Upon  the  state  of  facts  so  found  by  him,  the 
referee  determined,  as  matter  of  law,  that  the  interest  of 
said  plaintiff  in  said  stock  of  goods  was  to  be  paid  for  im- 
mediately by  the  said  defendant,  and  that  an  account  should 
be  taken  between  the  said  parties  of  the  business  of  said 
firm,  and  he  thereupon  proceed  to  take"  an  account  as  in 
equity,  and  as  of  the  date  of  his  report,  charging  the  defend- 
ant in  the  account  with  more  than  $700,  for  moneys  collected 
by  him  after  the  action  was  commenced,  and  rendering  a 
judgment  against  the  defendant  of  $1,359  22,  as  a  balance 
of  the  account  due  from  the  defendant  to  the  plaintiff  at 
the  date  of  the  report,  and  reporting  that  there  was  then  still 
"imcollected  quite  an  amount  of  the  notes  and  accounts  due 
the  firm,  the  precise  amount  of  which  he  did  not  and  could 
not  ascertain,  and  in  respect  to  which  he  makefc  no  pro- 
vision whatever.  In  various  forms  and  in  various  stages  of 
the  case,  the  defendant  objected  to  this  taking  of  an  ac- 
count, and  excepted  to  the  referee's  ruling  on  the  subject. 
Ifthis  were  an  action  for  an  account  in  equity,  the  judg- 
ment ordered  by  the  learned  referee  would,  I  think,  be  im- 
perfect. In  such  a  case,  the  final  judgment  between  the 
parties  should  fully  settle  and  finally  determine  all  the 
questions  between  them,  arising  upon  an  accounting  in  re- 
spect to  the  affairs  of  the  copartnership.  In  this  case,  the 
referee  has  left  open  the  door  for  an  indefinite  number  of 
further  suits  concerning  amounts  which  may  hereafter  be 
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collected  or  adjudged  to  have  been  collected  on  the  notes 
and  accounts  still  remaining  uncollected,  and  the  number, 
amount  or  value  of  which  are  wholly  undetermined  by  the 
judgment.  In  Such  a  case,  a  receiver  should  have  been 
appointed  to  collect  or  sell  the  uncollected  assets,  and  the 
final  judgment  should  have  disposed  of  all  accounting  be- 
tween the  parties  to  such  remaining  assets.  But  I  am  of 
the  opinion,  that  the  referee  erred  in  going*  into  and  proceed- 
ing to  take  an  account. 

The  complaint  was  upon  a  promise  to  pay  an  agreed  and 
specified  balance  on!  the  sale  and  delivery  of  personal 
property. 

It  did  not  allege  that  there  was  an  open  or  unsettled  ac- 
count between  the  parties,  nor  did  it  contain  any  allegation 
such  as  fraud,  accident,  or  mistake,  upon  which  an  account 
stated  and  adjusted  is  to  be  opened  and  retaken,  nor  did  it 
even  allege  that  the  defendant  had  ever  neglected  or  refused 
to  account,  or  any  fact  or  circumstance  showing  the  taking 
of  an  account  to  be  necessary  or  proper.  The  demand  for 
an  accounting  was  merely  nugatory,  it  was  not  only  wholly 
unsupported  by  any  allegations  of  the  complaint,  but  was 
inconsistent  with  the  case  made  by  the  complaint,  which 
asserted  that  the  account  was  adjusted,  the  amount  liquid- 
ated, and  the  balance  agreed  to  be  paid.  On  the  findings  of 
the  referee,  it  is  no  doubt  true,  that  an  account  is  necessary 
to  settle  the  equities  between  the  parties,  and  an  action 
might  be  maintained  for  that,  provided  the  defendant  should 
refuse  to  render  such  accounting,  or  to  pay  the  balance  ; 
but  that  is  not  the  cause  of  action  set  up  in  the  complaint. 
It  is  a  wholly  different  cause  of  action,  being  one  of  purely 
equitable  cognizance,  whereas  the  present  action  is  an 
assumpsit  at  law.  As  to  the  claim  set  up  in  the  complaint, 
on  account  of  the  services  of  the  minor  son  of  the  plaintiff, 
the  referee  finds  against  the  plaintiff,  and  that  he  has  no 
claim  on  that  account  either  against  the  firm  or  the  defend- 
ant, because,  as  he  finds,  instead  of  the  agreement  on  that 
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subject,  being  as  set  out  in  the  complaint,  it  was  agreed 
between  the  parties,  that  the  services  of  the  son  should  be- 
set off  against  the  rent  of  the  store  occupied  by  the  parties,, 
and  which  belonged  to  the  defendant,  so  that  the  case  is- 
disembarrassed  of  whatever  doubt  might  have  been  thrown 
over  the  character  of  the  action  by  the  fact,  that  such  claim 
was  set  up,  and  which  as  stated  in  the  complaint  would 
seem  if  it  had  any  existence,  to  be  a  claim  agdinst  the  firm.. 
At  the  last  June  term,  we  reversed  a  judgment  on  the  report 
of  a  referee,  where  a  complaint  stated  a  case  for  an  account- 
ing between  copartners,  and  the  referee  found  there  had 
been  no  partnership,  but  gave  the  plaintiff*  judgment  as  in 
an  action  at  law,  for  the  price  of  an  engine,  which  in  the 
complaint  was  alleged  by  the  plaintiff  to  have  been  furnished 
by  him  to  the  alleged  firm  of  which  he  claimed  to  be  a 
member,  and  our  decision  was  based  upon  the  ground  that 
the  complaint,  being  an  action  for  an  account  in  equity, 
could  not  be  changed  into  an  action  at  law  to  recover  the 
price  of  goods  sold  and  delivered.  This  case  presents  the 
precisely  converse  attempt,  mainly  to  change  an  action  at 
law  for  goods  sold  and  delivered,  into  an  action  in  equity 
for  an  account  between  parties. 

There  are  various  other  questions,  as  to  the  admission  of 
evidence,  and  the  findings  of  the  referee,  touching  the  ac- 
counting, but  as  I  am  of  the  opinion  that  the  judgment 
must  be  reversed  for  the  fundamental  error  in  going  into> 
the  accounting  at  all,  I  have  not  considered  them. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,, 
costs  to  abide  the  event. 
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SUPREME   COURT. 
MATTHEW  RYAN,  respondent  agt.  JAMES  DOYLE,  appellant. 


A  justice  of  the  peace  has  no  jurisdiction  of  an  action  for  the  conversion  of  personal 
property,  where  the  damages  claimed  in  the  complaint  exceed  $200. 

Therefore,  where  the  plaintiff  in  such  action,  in  the  supreme  court,  claims  damages 
in  his  complaint  for  $500,  and  recovers  on  the  trial  less  than  $50,  the  plaintiff  is 
entitled  to  costs.  For  by  section  304  of  the  Code,  a  plaintiff  is  entitled  to  costs, 
whatever  may  be  the  amount  of  the  recovery,  "  in  actions  in  which  a  court  of 
justice  of  the  peace  has  no  jurisdiction." 


Fourth   Judicial  Department,  General   Term,  September, 

1870. 

Present,  MULLIN,  P.  J.  JOHNSON,  and  TALCOTT,  Justices' 
APPEAL  from  order  of  special  term,  awarding  costs  of 

action  to  plaintiff. 

POMEROY  &  SOUTHWORTH,  for  appellant. 
C.  W.  WHITE,  for  respondent. 

By  the  court,  JOHNSON,  J. — We  are  of  the  opinion,  the 
special  term  was  correct. 

The  plaintiff  recovered  less  than  $50  damages.  In  his 
complaint,  the  plaintiff  complained  against  the  defendant 
for  taking  and  converting  a  number  of  cattle,  and  various 
quantities  of  hay.  grain,  &c.,  to  the  value  of  $500,  and  in 
his  complaint,  claimed  damages  to  the  amount  of  $500. 

The  defendant  claimed  the  same  property  by  virtue  of  a 
chattel  mortgage.  The  referee  found  the  value  of  the  whole 
property  in  controversy  to  be  $300,  and  also  found  that 
the  plaintiff  had  brought  his  action  to  recover  the  value  of 
the  whole,  and  litigated  his  claim  in  good  faith.  The 
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referee  held  that  the  defendant  was  entitled  to  all  the  prop- 
erty in  controversy,  except  a  certain  number  of  calves,  for 
the  value  of  which,  $40  47,  he  held  the  plaintifi  was  entitled 
to  recover. 

By  the  Code,  scetion  304,  a  plaintiff  is  entitled  to  costs 
whatever  may  be  the  amount  of  the  recovery,  lt  in  actions 
in  which  a  court  of  justice  of  the  peace  has  no  jurisdic- 
tion." By  section  53  of  the  Code,  a  justice  of  the  peace 
has  civil  jurisdiction  in  actions  for  damages  for  injury  to 
rights  pertaining  to  the  person  or  to  personal  or  real  prop- 
ery,  if  the  damages  claimed  do  not  exceed  two  hundred 
dollars.  (Sub.,  2.) 

In  this  case,  the  damages  claimed  were  $500,  and  the 
actual  value  of  the  property  in  controversy  was  over  $300. 
If  the  damages  claimed  in  the  complaint  before  a  justice, 
exceeds  $200,  he  has  no  jurisdiction  to  try  the  cause,  but 
must  dismiss  it.  (Bellinger  agt.  Ford,  14  Barb.,  250; 
Rockwell  agt.  Ferine,  5  Id.,  573  ;  Yager  agt.  Hannah,  6 
Hill,  631 ;  Bouditch  agt.  Salisbury,  9  John.,  366.)  These 
cases  show  that  it  is  the  amount  claimed  in  the  complaint 
which  controls,  on  the  question  of  jurisdiction,  and  such 
is  the  language  of  the  Code.  Had  tte  action  been  brought 
in  a  justice's  court,  and  no  more  than  the  actual  value 
thereof  claimed,  the  justice  would  have  had  no-  right  to 
try  the  action.  It  is  not  necessary  to  go  into  a  justice's 
court  and  be  there  dismissed  as  a  necessary  preliminary 
to  suing  in  a  court  of  record,  and  recovering  costs  in  case  the 
damages  recovered  fall  below  $50,  in  such  cases.  (Stillwell 
agt.  Staples,  3  Abb.,  365  ;  5  Duer,  691.) 

The  order  of  the  special  term  was  right,  and  must  be 
affirmed. 
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SUPREME  COURT. 
CORBIN  T.  BOUTON  agt.  HIIIAM  M.  BOUTON. 

Where,  in  an  action  in  equity  co  settle  tbe  affairs  of  partnership  between  the  plain- 
tiff and  defendant,  which  had  been  dissolved  by  mutual  consent,  it  was  referred 
to  a  referee  to  hear  and  determine  the  issues,  and  report  to  the  court,  and  being 
brought  to  trial  some  evidence  was  taken  on  the  part  of  the  plaintiff,  and  without 
the  production  or  inspection  of  the  books  of  the  copartnership,  the  referee  reported 
due  the  plaintiff  $1,823  46,  and  directed  judgment  to  be  entered  in  his  favor  for 
$1,500,  the  amount  demanded  iu  the  complaint  with  interest  and  costs,  without 
containing  any  provision  for  a  disposition  of  the  partnership  property,  and  judg- 
ment was  entered  accordingly,  without  an  application  to  the  court,  as  though  the 
action  had  been  at  law  for  the  recovery  of  a  balance  agreed  upon  or  upon  defend- 
ant's promise  to  pay  a  specific  sum,  and  on  execution  issued  to  collect  the  same ; 
there  being  no  pretense  that  there  had  been  a  settlement  between  the  parties,  or 
that  a  balance  had  been  agreed  upon,  or  that  the  defendant  had  agreed  to  pay 
the  plaintiff  any  amount : 

Held,  that  the  judgment  be  set  aside  for  irregularity,  and  the  cause  sent  back  to  the 
referee  to  be  reheard  by  him,  to  the  end  that  a  complete  determination  may  be 
made  of  the  controversy  between  the  parties,  and  the  affairs  of  the  partnership 
settled. 

It  is  hardly  conceivable  that  a  referee  could  make  an  intelligent  and  reliable  report, 
without  an  examination  of  the  books  of  the  copartnership. 

It  is  difficult  to  perceive  how  it  could  be  determined  for  what  amount,  if  any,  the 
the  plaintiff  should  have  a  personal  judgment  against  the  defendant,  until  all  the 
partnership  affairs  were  settled. 

After  the  partnership  property  has  been  converted  into  money,  and  the  debts  due 
the  firm  collected,  and  the  indebtedness  of  the  firm  to  third  parties  cancelled,  the 
partner  in  whose  favor  a  balance  is  declared,  receives  payment  of  the  same  out 
•of  the  remaining  partnership  effects ;  and  not  until  they  are  exhausted  can  a 
judgment  be  properly  entered  in  favor  of  one  partner  against  the  other  for  a 
specific  amount. 

Special  Term,  Troy,  October,  1870. 

THIS  is  an  action  in  equity,  to  settle  the  affairs  of  a 
partnership  between  the  plaintiff  and  defendant,  which  has 
been  dissolved  by  mutual  consent.  The  action  being  at 
issue,  was  by  the  order  of  the  court  referred  to  a  referee  to 
hear  arid  determine  the  issues  and  report  to  the  court.  The 
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cause  was  brought  to  trial  before  the  referee,  and  some  evi- 
dence wasjfcaken,  on  the  part  of  the  plaintiff,  and  without 
the  production  or  inspection  of  the  books  of  the  copartner- 
ship, the  referee  reported  due  the  plaintiff  $1,823  46,  and 
directed  judgment  to  be  entered  in  his  favor  for  $1,500,  the 
amount  demanded  in  the  complaint,  with  interest  and  costs, 
and  judgment  was  entered  accordingly,  without  an  applica- 
tion to  the  court,  and  an  execution  was  issued  to  collect  the 
same.  There  is  no  pretense  that  there  had  been  a  settlement 
between  the  parties,  or  that  a  balance  had  been  agreed 
upon,  or  that  the  defendent  had  agreed  to  pay  the  plain- 
tiff any  amount. 

It  appears  that  there  are  debts  owing  to  and  by,  the 
firm,  and  some  of  its  property  is  undisposed  of,  and  neither 
the  report  of  the  referee,  or  the  judgment  entered  thereon, 
provides  for  the  collection  of  the  debts  due  the  firm,  or  the 
payment  of  those  which  are  owing  by  such  firm,  nor  is 
there  any  provision  made  for  the  sale  of  such  property. 
This  motion  is  made  to  set  aside  the  judgment  for  irregu- 
larity, and  to  have  the  cause  sent  back  to  the  referee,  to  be 
reheard  by  him,  and  to  determine  and  report  upon  all  the 
issues  involved. 

ESEK  COWEN,  for  motion. 
E.  F.  BULLAKD,  opposed. 

INGALLS,  J. — It  is  very  clear  that  an  action  at  law  could 
not  be  maintained  by  the  plaintiff  against  the  defendant,  as 
no  balance  was  agreed  upon,  nor  promise  made  by  the 
defendant  to  pay  any  amount  whatever.  (Pattison  agt. 
Blancliard,  6  Barb.,  537;  Gridky  agt.  Dole,  4  N.  Y.,  4S7; 
Murray  agt.  Bogert,  14  Johns.,  31 3  ;  Westerlo  agt.  Evertson, 
1  Wend.,  532.)  The  mere  fact  that  one  partner  has  ad- 
vanced for  the  benefit  of  the  business,  an  amount  exceeding 
his  share  of  the  capital,  will  not  justify  such  an  action. 
Will-lard's  Equity  Jurisprudence,  727 :  the  author  re- 
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marks :  "  The  advances  of  the  copartners  in  their 
business  may  be  greatly  unequal,  one  may  have  loaned  to 
the  firm  large  sums  of  money,  to  enable  it  to  sustain  its 
operations ;  and  may  thus  become  largely  the  creditor 
of  the  firm.  At  law  he  can  bring  no  action  against  his 
companions,  nor  against  the  firm,  for  he  cannot  sue  himself. 
His  remedy,  therefore,  is  in  equity,  which  looks  to  the  sub- 
stantial right  of  the  parties  without  reference  to  the  tech- 
nical difficulties  which  the  rigid  rules  of  a  court  of  law  in- 
terpose to  such  an  action."  Story  on  Partnerships,  section 
348,  the  author  says  :  "  If  any  partner  has  made  advances 
to  the  firm,  and  others  have  received  advances  from  it, 
these  do  not  constitute  debts,  strictly  speaking,  until  the- 
concern  is  wound  up ;  but  only  as  items  in  the  account 
between  the  partners."  As  this  action  has  resulted,  the 
affairs  of  the  partnership  remain  substantially  as  they  were- 
when  the  action  was  commenced.  No  account  has  beei> 
stated,  based  upon  an  examination  of  the  books,  nor  does 
the  report  of  the  referee,  or  the  judgment  entered  thereon, 
provide  for  a  disposition  of  the  partnership  property ;  or 
the  collection  of  the  debts  due  the  firm,  or  the  payment  of 
its  indebtedness.  All  that  has  been  accomplished  is  the 
entry  of  a  judgment  against  the  defendant  for  a  sum  of 
money,  as  though  the  action  had  been  at  law  for  the  re- 
covery of  a  balance  agreed  upon,  or  upon  a  promise  of  the 
defendant  to  pay  a  specified  sum. 

In  adjusting  the  affairs  of  a  partnership,  an  inspection  of 
the  books  is  almost,  if  not  quite  indispensible,  because  they 
should,  and  are  supposed  to  contain  a  correct  statement  of 
the  transactions  of  such  copartnership,  as  well  between 
the  members  thereof,  as  with  third  parties.  It  is  hardly 
conceivable  that  a  referee  could  make  an  intelligent  and 
reliable  report  without  an  examination  of  such  books.  It 
is  insisted  by  the  plaintiff,  that  the  defendant  should  have 
produced  the  books,  arid  having  failed  to  do  so,  has  no  sub- 
stantial ground  ol  complaint.  The  books  were  equally 
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within  the  reach,  and   under  the  control  of  the  plaintiff, 
who  was  primarily  the  moving  party,  and  should  have  seen 
that  the  referee  was  furnished  with  the  evidence  which  was 
necessary  to  enable  him  to  make   a  proper  disposition  of 
the  cause,  by  determining  all  the   material  issues  involved 
therein.     It  is  difficult  to  perceive  how  it  could  be  deter- 
mined, for  what  amount,  if  any,  the  plaintiff  should  have  a 
personal  judgment  against  the  defendant,  until  all  the  part- 
nership affairs  were  settled.     After  the  partnership  property 
has  been  converted  into  money,  and  the  debts  due  the  firm 
collected,  and  the  indebtedness  of  the  firm  to  third  parties 
canceled,  the  partner  in   whose  favor  a  balance  is  declared, 
receives  payment  of  the  same  out  of  the  remaining  part- 
nership effects — and  not  until  they   are  exhausted,  can  a 
judgment  be  properly  entered  in  favor  of  one  partner  against 
the  other  for  a  specified  amount.     It  is  obvious  that  the 
real  purpose  of  this  action  has  not  been  attained,  as  it  has 
failed  to  wind  up  and  settle  the  concerns  of  the  copartner- 
ship.    I  am  convinced  that  the  defects  in  the  proceedings 
are  so  radical,  that  the  report  and  the  judgment  entered 
thereon,  should  be  opened  or  set  aside  for  irregularity,  and 
the  cause  sent  back  to  the  referee  to  be  reheard  by  him,  to 
the  end  that  a  complete  determination  may  be  made  of  the 
controversy  between  the   parties,  and    the  affairs   of   the 
partnership  settled.     Suppose,  in  an  action  for  the  parti- 
tion of  real   property,  an   order  of  reference   be  entered 
referring  it  to  a  referee  to  hear  and  determine  all  the  issues, 
and  report  to  the  court,  and  the  referee  should  merely  direct 
a  judgment   for  a  certain  amount  in  favor  of  one  party 
against   the  other,  without  providing  for  a  sale  or  division 
of  the  land,  or  determining  anything  in  regard  to  its  situa- 
tion or  value,  or  the  rights  of  the  respective   parties,  and 
judgment  should  be  entered  without  application  to    the 
court,  I    apprehend   it  would    be   set    aside    at  once,  on 
motion,  for  irregularity.     Such  is  the  peculiar  nature  of  the 
action  which  we  are  considering,  and  the  interests  involved, 
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that  it  is  very  proper,  if  not  entirely  indispensable,  that  the 
referee  should  ascertain  and  report  to  the  court  the  state 
of  the  accounts  between  the  firm  and  those  with  whom  it 
has  had  dealings,  and  also  between  the  partners — and  also 
in  regard  to  property  and  effects  of  such  copartnership,  and 
leave  it  for  the  court  to  make  such  a  disposition  of  the  cause, 
as  it  should  deem  proper.  It.  is  quite  probable  that  such 
report,  would  exhibit  a  state  of  facts  which  would  require 
an  interlocutory  order  instead  of  a  final  judgment.  The 
appointment  of  a  receiver  might  be  necessary. 

I  conclude  that  a  proper  disposition  of  this  action,  with 
a  view  to  accomplish  substantial  justice  between  the  parties, 
requires  that  the  judgment,  and  the  report  be  opened  or 
set  aside,  and  the  cause  sent  back  to  the  referee  to  rehear 
the  same,  and  report  to  the  court,  upon  all  the  issues  in- 
volved in  the  action.  I  am  satisfied  that  such  relief,  can 
with  propriety,  be  granted  on  motion,  as  a  question  of 
irregularity  is  involved.  (Trufant  agt.  Merrill,  37  How., 
531;  Bates  agt.  Brady,  8  How.,  216;  Bennett  agt.  Couch- 
man,  48  Barb.,  74,  84;  Van  Steenburgh  agt.  Hoffman,  6 
How.,  492;  Hulce  agt.  Sherman,  13  How.,  411;  Campbell 
agt.  Adams,  38  Barb.,  132  ;  Kapp  agt.  Barthan,  1  E.  D. 
S.,  622.)  As  it  is  insisted  by  the  plaintiff  that  he  might  be 
prejudiced  by  losing  the  security  of  the  judgment,  I  am, 
inclined  to  allow  the  same  to  remain  as  security,  and  for 
no  other  purpose,  but  not  to  be  enforced  until  the  final  dis- 
position of  the  action,  and  then  subject  to  the  further  direc- 
tion of  the  court.  All  the  costs,  together  with  $10  costs 
of  this  motion,  to  abide  the  event  of  the  action. 
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N.  AY.  COMMON  PLEAS. 

•      ANDREW  JOHNSON,  and  others   agt.  ABRAHAM   ACKERSON, 

and  others. 


The  act  of  April  13,  1857,  section  three,  providing  for  the  giving  of  an  undertaking 
on  removing  a  cause  from  a  district  court  in  the  city  of  New  York  to  the  court 
of  common  pleas,  is  not  unconstitutional,  on  the  ground  that  the  legislature  have 
no  power  to  compel  the  giving  of  security  upon  a  mere  change  of  forum.  This 
section  affects  the  remedy  only,  and  does  not  impair  the  obligation  of  a  contract 
or  take  away  any  vested  right.  And  the  right  of  the  legislature  to  provide  for 
and  regulate  the  practice  of  the  courts,  is  well  settled. 

Where  it  appears  from  the  complaint,  that  the  court  has  jurisdiction  of  the  subject 
matter  of  the  action,  it  is  unnecessary  to  aver  that  the  defendant  resides  within 
the  jurisdiction  of  the  court,  provided  he  is  served  with  process  therein. 

Where  an  undertaking  is  given  in  pursuance  of  a  statute,  and  no  demand  is  required 
by  the  terms  of  the  instrument,  no  such  averment  is  necessary  in  the  complaint, 
in  an  action  upon  the  undertaking ;  but  if  it  were  necessary  the  commencement 
of  the  action  is  a  sufficient  demand. 

In  a  statutory  undertaking  it  is  not  necessary  to  express  a  consideration  therein — 
the  statute  creates  the  liability. 

Where  the  condition  of  the  undertaking  is,  "  to  pay  any  amount  that  may  be 
awarded,"  it  is  an  original  obligation  on  the  part  of  the  defendant,  which  becomes 
absolute  when  the  judgment  is  awarded. 


Heard  Special  Term,  November,  1870. 
DEMURRER  to  complaint. 

A.  H.  REAVEY,  for  defendants,  and  demurrer. 
GEORGE  E.  HORNE,  opposed. 

LARREMORE,  J. — The  plaintiffs  on  the  6th  of  August,  1869, 
commenced  an  action  in  one  of  the  district  courts  of  this 
city,  against  the  defendant,  Ackerson,  for  a  claim  exceeding 
$100.  The  defendant,  after  issue  joined,  and  before  trial, 
removed  the  action  into  this  court,  in  pursuance  of  the  act 


NEW  YORK  PRACTICE  REPORTS.        223 

Johnson  agt,  Ackcrsou. 

passed  April  13th,  1857,  and  thereupon,  executed  the  under- 
taking, upon  which  this  action  is  brought. 

The  complaint  alleges  the  facts  above  stated,  the  execu- 
tion of  said  undertaking  by  the  defendants  herein,  whereby 
they,  in  consideration  of  the  sum  of  $1.00,  jointly  arid  sev- 
erally promise  and  agree  that  (they)  will  pay  to  the  plain- 
tiffs "the  amount  of  any  judgment  that  may  be  awarded  against 
the  defendant  (Aclcerson),  by  the  court  of  common  pleas."  t 

The  complaint  further  alleges,  the  trial  of  the  action, 
and  that  judgment  in  said  action  was  awarded  to  the  plain- 
tiffs against  the  defendant,  Ackerson,  and  duly  entered  in 
the  office  of  the  clerk  of  this  court;  that  the  amount  thus 
awarded  has  not  been  paid,  and  demands  judgment 
therefor. 

The  defendants  demur  to  said  complaint. 

1st.  That  it  does  not  contain  sufficient  facts  to  constitute 
any  cause  of  action. 

2d.  That  the  court  has  no  jurisdiction  of  the  parties  or 
of  the  subject  matter  of  the  action  ;  and  other  grounds, 
which  will  appear  in  the  examination  of  the  case.  The 
third  subdivision  of  section  three  of  the  act  passed  April 
13th,  1857,  entitled  tl  an  act  to  reduce  the  several  acts 
relating  to  the  district  courts  in  the  city  of  New  York  into 
one  act,"  provides,  that  in  any  action  commenced  in  pursu- 
•ance  of  that  section,  where  the  claim  or  demand  shall  exceed 
the  sum  of  $100,  upon  the  application  of  the  defendant,  the 
justice  shall  make  an  order  removing  the  same  at  any  time 
after  issue  joined,  and  before  the  trial  of  the  same,  into  the 
court  of  common  pleas,  upon  the  defendant  executing  to 
the  plaintiff  an  undertaking,  with  sureties,  to  be  approved 
by  said  justice,  with  the  condition  hereinbefore  stated. 

It  was  urged  upon  the  argument  by  defendants'  counsel, 
that  said  section  of  the  act  in  question,  is  unconstitutional; 
that  the  legislature  have  no  power  to  compel  the  giving  of 
security  upon  a  mere  change  of  forum.  That  there  was  no 
consideration  to  support  the  undertaking.  That  no  demand 
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upon,  or  after  recovery  is  alleged.  'That  it  is  not  averred 
that  the  original  action  is  fully  terminated  and  not  appealed 
from.  And  that  the  plaintiff  was  bound  to  exhaust  his  rem- 
edy against  the  judgment  debtor  before  bringing  suit  upon 
said  undertaking. 

The  right  of  the  legislature  to  provide  for  and  regulate 
the  practice  in  the  courts  of  the  state,  is  too  well  settled  to 
require  any  extended  examination  of  the  question.  The 
section  of  the  statute  above  referred  to,  affects  the  remedy 
only,  it  does  not  impair  the  obligation  of  a  contract,  or  take 
away  any  vested  right. 

It  appears  from  the  complaint,  that  the  court  has  juris- 
diction of  the  subject  matter  of  the  action,  and  it  is  unneces- 
Sary  to  aver  that  the  defendants  reside  within  the  jurisdic- 
tion of  the  court,  provided  they  are  served  with  process 
therein.  (§  33,  Code;  2  E.  D.  Smith,, 75  ;  7  Bosw.,  685.) 

The  removal  of  the  action  is  at  the  election  of  the  defend- 
ant, such  removal  is  not  compulsory  on  his  part,  but  having 
exercised  his  election,  the  requirements  of  the  statute  must 
be  complied  with. 

The  undertaking  in  question  was  given  in  pursuance  of  a 
statute  in  the  form  and  in  a  case  prescribed  therein,  and  as 
no  demand  is  required  by  the  terms  of  the  instrument,  no 
such  averment  is  necessary.  But  if  it  were  necessary,  the 
commencement  of  the  action  is  a  sufficient  demand. 
(Slack  agt.  Heath,  4  E.  D.  Smith,  95 ;  Hyde  agt.  Patterson, 
1  Abb.,  248 ;  Heebner  agt.  Townsend,  8  Abb.,  234.) 

There  is  a  consideration  expressed  in  the  instrument,  but 
even  if  such  were  not  the  case,  it  being  a  statutory  under- 
taking, no  expressed  consideration  is  necessary  to  its  valid- 
ity, the  statute  creates  the  liability.  (Slack  agt.  Heath,  4 
E.  D.  Smith,  95 ;  Thompson  agt.  Blanchard,  3  N.  Y.,  335 ; 
JDoolittle  agt.  Dininny,  31  N.  Y.,  350.) 

The  conditions  of  the  undertaking  is  "  to  pay  any  amount 
that  may  be  atvarded,"  and  is  an  original  obligation  on  the 
part  of  defendants,  which  become  absolute,  when  the 
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judgment  was  awarded.     (8  Abb.,  234;  4  E.  D.  Smith,  95; 
Onderdonk  agt.  Emmons,  2  Hill,  504.) 

Following  the  authority  of  the  cases  above  cited,  it  is 
apparent  that  the  demurrer  to  the  complaint  in  this  action, 
must  be  overruled,  and  judgment  ordered  for  the  plaintiffs 
therein,  with  leave  to  defendants  to  serve  answer  within 
five  days  on  payment  of  costs. 

VOL.  XL.  15 
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SUPREME   COURT. 

V  A/'V '  '  ;)    ''  • 

ADAM  BROWN  and  others  agt.  FREDERICK  A.  ASHBOUGH. 

If  a  plaintiff,  in  his  action  embraces  demands,  in  which  he  is  not  entitled  to  the 
remedy  of  arrest,  with  those  in  which  he  is  entitled  to  such  remedy,  the  remedy 
is  waived.  He  can  have  but  one  judgment  and  one  execution,  and  he  has  no  right 
to  imprison  the  debtor  for  such  portion  of  the  debt  as  was  not  fraudulently  con- 
tracted. 

A  creditor,  in  an  action  upon  promissory  notes  given  by  the  debtor  for  the  purchase 
of  goods,  alleged  to  be  procured  by  false  representations,  who  applies  for  an  or- 
der of  arrest,  should  distinctly  understand  that  he  is  not  entitled  to  this  remedy 
unless  a  fraud — a  cheat  has  been  practiced  upon  him-  The  representations  must 
be  material,  and  such  as  are  well  calculated  to  deceive  to  induce  credit ;  they 
must  of  course,  be  false,  and  the  party  making  them  must  know  them  to  be  false  ; 
the  party  giving  the  credit  must  believe  the  representations  to  be  true,  and  they 
must  have  induced — caused  him  to  give  the  credit  and  part  with  his  property. 

Our  remedy  by  arrest  is  applicable  to  cases  where  the  debt  is  fraudulently  con- 
tracted in  a  foreign  country.  And  it  is  not  material  whether  the  defendant  has 
any  property  or  not.  The  remedy  is  governed  by  the  lex  fori ;  and  this  is  so 
though  by  the  law  of  the  country  where  the  transactions  arose,  and  of  which  the 
parties  were  residents,  the  defendant  could  not  be  arrested. 

But  the  5th  sub.  of  §  179  of  the  Code,  viz  :  "  when  the  defendant  has  removed  or 
disposed  of  his  property,  or  is  about  to  do  so  with  intent  to  defraud  his  creditors," 
cannot  be  applied  to  cases  arising  in  foreign  countries.  (See  to  the  same  effect 
Blason  agt.  Bruno,  21  How.,  112.) 

Held,  in  this  case  (all  the  parties  formerly  residing  in  Canada,  where  the  debts  were 
contracted,  &c. — the  defendant  now  residing  in  this  state),  that  the  plaintiffs  were 
not  entitled  to  the  remedy  by  arrest  in  the  causes  of  action  to  recover  the  amount 
of  the  notes,  as  the  defendant  was  not  guilty  of  fraud  in  contracting  the  debts  for 
which  the  notes  were  given. 

Erie  Special  Term,  November,  1870. 
MOTION  to  vacate  order  of  arrest  granted  by  the  Erie 
County  judge.     The  case  is  sufficiently  stated  in  the  opinion. 

JOHN  DOUGLASS,  attorney  for  plaintiffs, 
E.  C.  SPRAGUE,  of  counsel. 
NICHOLS  &  ROBBINS,  for  defendant. 

MARVIN,  J.— The  affidavits,  upon  which  the  order  of  ar- 
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rest  was  granted,  show  that  the  plaintiffs  and  the  defendant 
resided  in  Hamilton,  Canada;  the  former  were  wholesale 
grocers  and  liquor  merchants  ;  and  the  defendant  was  in  the 
same  business  in  the  retail  way,  and  made  purchases  of  goods 
of  the  plaintiffs,  frequently  giving  notes  for  the  goods  pur- 
chased or  for  balance  of  account,  some  payable  in  four, 
•others  in  three  months,  and  others  in  a  shorter  time.  The 
first  note  mentioned  bears  date  May,  26th,  1870,  was  pay- 
able at  the  end  of  four  months,  the  amount  being  $278  87, 
then  follow  five  other  notes,  the  last  dated  August  26th, 
1870,  amount  $537  62.  They  amount  to  a  linle  over  $3,000, 
that  had  become  due  when  the  action  was  commenced. 
On  the  28th  September,  the  defendant  made  a  sale  of  his 
stock  in  trade  and  his  lease  to  one  White,  and  on  the  24th 
September,  departed  from  Canada  to  this  state,  bringing 
with  him,  as  the  affidavits  tend  to  prove,  the  proceeds  of  the 
sale  to  White,  and  perhaps  something  more.  The  princi- 
pal ground  for  the  order  of  arrest,  and  upon  which  it  was 
.granted,  was  that  the  defendant  had  been  guilty  of  fraud  in 
contracting  the  debts,  (Code,  sub.  4,  §179).  Also  upon  the 
ground,  that  the  defendant  had  disposed  of  his  property 
with  intent  to  defraud  his  creditors,  (sub.  5,  Id.) 

It  is  stated  in  the  affidavit  of  Brown,  one  of  the  plaintiffs, 
presented  to  the  county  judge  for  the  order  of  arrest,  that 
the  action  is  brought  to  recover  the  amount  of  the  said 
promissory  notes,  and  to  recover  damages  for  the  fraud  and 
deceit  of  the  defendant  in  obtaining  the  said  goods  on  credit, 
and  disposing  of  the  same  and  bringing  the  proceeds  to  the 
United  States.  This  allegation  will  be  hereafter  noticed. 
The  order  of  arrest  was  made  upon  the  affidavit  of  plaintiff 
Brown  ;  the  motion  to  vacate  the  order  was  made  upon  the 
affidavit  of  the  defendant,  and  there  are  four  other  affida- 
vits.; and  numerous  affidavits  are  read  in  reply  in  support 
of  the  order.  The  papers  are  very  voluminous,  and  are  very 
satisfactory,  touching  the  general  history  of  the  defendant's 
business,  and  his  condition  as  to  solvency,  at  the  times  stated, 
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and  from  which  certain  inferences  are  sought  to  be  drawnr 
touching  the  question  of  fraud  in  contracting  the  debts,, 
but  the  facts  stated  as  to  the  defendant's  representations,, 
and  upon  which  it  is  alleged  credits  were  obtained,  are  not 
very  voluminous.  It  is  upon  these  facts  that  the  order  of 
arrest  is  to  be  sustained,  so  far  as  the  obtaining  of  goods  up- 
on credit  is  concerned.  The  plaintiff'  Brown,  after  stating 
that  the  defendant  at  divers  times,  since  January,  1870r 
purchased  of  the  plaintiffs  a  large  quantity  of  groceries,  &c.,. 
says,  that  at  the  times  of  obtaining  the  said  goods  on  credit, 
*  *  *  and  for  the  purpose  of  inducing  the  plaintiffs  to  make 
sale  of  said  goods  to  him  on  credit,  the  said  defendant  rep- 
resented to  the  plaintiffs  and  to  this  deponent  personally,, 
that  he,  the  defendant,  had  a  large  trade,  and  was  doing  well,, 
and  making  money,  and  was  able  to  pay  his  debts,  and  induced 
the  plaintiffs  to  believe  he  was  solvent,  he  further  repre- 
sented to  the  deponent,  that  he  had  got,  or  was  getting, 
$1,000  from  his  brother,  who  resides  at  Hamilton,  to 
increase  his  capital,  which  statement  was  false,  as  the  depon- 
ent is  informed  by  his  said  brother,  and  verily  believes  that 
the  defendant  solely  by  means  of  said  representations,  led  this 
deponent  and  the  plaintiffs  to  believe,  that  the  defendant 
was  solvent  and  able  to  pay  the  said  promissory  notes,  at 
maturity,  and  that  on  the  faith  of  such  representations  the 
plaintiffs  gave  him  the  credit,  which  is  represented  by  said 
notes  *  *  * ,  and  that  if  it  had  not  been  for  the  belief  of  the 
plaintiffs  that  said  representations  were  true,  the  plaintiffs 
would  not  have  given  the  said  defendant  the  said  credit,  or 
any  credit  at  all.  It  is  then  alleged  that  the  defendant,  at 
the  time  he  made  the  representations,  knew  he  was  insol- 
vent, that  during  all  said  times  the  defendant  owed  debts 
to  the  amount  of  about  $14,000  j  that  the  value  of  his 
stock  in  trade  was  about  $5,000,  &c.,  &c.  Then  follows 
the  statement  of  the  sale  by  defendant  of  his  stock  in  trade, 
September  23d,  to  White,  for  $1,500,  and  his  leaving  Can- 
ada with  the  money,  &c. 
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The  affidavit  made  by  the  defendant  to  procure  the  vaca- 
tion of  the  order  of  arrest  is  very  full ;  it  appears  from  it, 
that  the  defendant  commenced  the  business  in  Hamilton, 
about  June,  1868,  with   a  capital  of  81,600 ;  he,  at  that 
time,  commenced   buying  goods  of  the  plaintiffs,  and  then 
informed  them  of  the  amount  of  his  capital ;  that  he  con- 
tinued buying  goods  of  the  plaintiffs  until  in  February, 
1869,  when  he  took  account  of  stock  and  found  that  he  was 
•entirely  solvent  and  able  to  pay  hisjdebts,  and  that  his  capital 
had  not  been  impaired,  and  he  had  sustained  no  losses  ;  that 
<up  to  this  time  the  aggregate  of  his  purchases  of  the  plaintiffs 
was  $10,000  and  upwards,  and  he  had  paid  the  plaintiffs  on 
account  of  such  purchases  $8,000,  and  upwards,  and  he  then 
owed  the  plaintiffs  not  exceeding  $2,000.     He  continued  his 
business  up  to  the  24th  September,  1870,  and  made  purchases 
of  the  plaintiffs  from  time  to  time,  after  taking  the  account 
of  stock,  to  the  amount  in  the  aggregate,  of  $20,000  and 
upwards,  and  he  paid  to  the  plaintiffs  on  account  of  such 
purchases,  more  than  $17,000.     The  affidavit  then  negatives 
•all  the  allegations  in  Brown's  affidavit,  of  representations 
made  by  him,  to  any  of  the  plaintiffs  touching  his  circum- 
stances, or  business,  u  credit,  standing,  ability,  solvency  or 
otherwise,"  for  the  purposes  of  inducing  credit,  &c.,  and  he 
denies  each  and  every  allegation  in  that  behalf,  contained 
in  Brown's  affidavit.     On  the  contrary,  the  plaintiffs  often 
solicited  him  to  make  purchases  up  to  the  time   he  closed 
his  business,  September  24th,  1870.     He  states  that  he  did 
not  know,  at  the  times  of  the  pretended  representations,  that 
he  was  insolvent  and  could  not  pay  his  debts ;  and  that  his 
indebtedness,  at  such  times,  was   not  $14,000  ;  he  says  his 
stock  in  trade  was,  always,  up  to  a  short  time  prior  to  his 
stopping  business,  of  much  greater  value  than  $5,000.     He 
says  that  he  had  a  very  large  trade,  and  did  an  extensive 
business  from  the  time  he  commenced  until  he  stopped  bus- 
iness; that  his  gross  sales  up  to  July,  1869,  amounted  to 
$20,000  and  upwards;  and  from   July  1st,  1869,  to  Sep- 
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tember  24th,  1870,  his  gross  sales  amounted  to  $18,000,  or 
thereabouts;  that  during  all  the  time  he  was  in  business  his- 
credit  was  good,  large  and  extensive  with  the  banks,  and 
with  those  from  whom  he  made  purchases,  and  that  it  never 
became  necessary  for  him,  in  -procuring  credit,  to  make  any 
exhibit,   statement,  or    representation    whatever  as  to  his 
pecuniary  affairs,  or  ability,  or  the  amount,  condition  or  cir- 
cumstances of  his  trade  or   business.     That   the  plaintiffs 
never  asked  or  questioned  him  about  his  pecuniary  ability 
or  circumstances,  and  they  never  asked  for  security ;  tfiat 
at  the  time  he  purchased  the  goods,  and  gave  the  notes  in 
question,  his  trade  was  very  large  and  extensive,  and   he 
then  believed,  profitable,  and  he  believed  himself  entirely 
solvent,  and  able  to  pay  all  his  debts  and  liabilities.     He 
paid  th€  plaintiffs,  on  account,  September  6th,  $500,  and 
September  7th,  $500.     The  payments  to  the  plaintiffs  from 
January    1st,    1870,    including   the   September   payment,, 
amounted  to  810,000,  or  thereabouts.     He  says  that  Sep- 
tember 23d,  he   made  an  examination  of  his  business  and 
then   found  that   the  debts   owing  to  him    amounted    to 
$5,000  and   upwards,  and   his  stock  in  business  to  about 
$5,000,  as  near  as  he  could  estimate  the  same,  and  that  he 
then  owed  to  divers  persons  about  $12,000,  and  he  then/ 
became  satisfied  that  he  could  not  pay  his  liabilities  as  they 
should  mature,  but  he  believed  his  stock  in  trade,  debts  due 
him  and  his  other  property  and  assets,  were  more  than  suf- 
ficient to  pay  all  his  liabilities:     That  he  that  day  negoti- 
ated the  sale   of  his  stock  in  trade  to  White,  a  grocer  in 
Hamilton,  for  $1,500,  and  completed  the  sale  on  the  24th 
of  September.     He  says  this  sale  was  not  made  with  the 
intent  to  defraud  his  creditors.     Recurring  again  to  his  bus- 
iness in  September,  prior  to  the  sale  to  White,  he  says  he 
paid  to  the  plaintiffs  September  12th  $300,  September  13th 
$100,  September  19th  $250.     He  says  that  all  the  money 
he  received  in  his  business,  including  the  23d  Septemberr 
were  paid  out  by  him  in  and  about  his  business,  to  his  cred- 


NEW  YORK  PRACTICE  EEPO11TS.  231 

Brown  agt.  Aehbough. 

itors,  except  a  small  portion  used  by  him  in  support  of  his 
family. 

The  defendant's  brother,  Roderick  L.  Ashbough,  makes 
an  affidavit  in  relation  to  the  $1,000  mentioned  in  Brown's 
affidavit,  as  a  sum,  which  defendant  said  to  Brown,  his 
brother  was  to  let  him  have.  The  short  of  the  matter,  as 
stated  in  this  affidavit,  was,  that  Roderick,  at  one  time,  had 
some  talk  about  going  into  partnership  with  his  brother, 
the  defendant,  and  that  in  his  conversation  with  Brown,  he 
simply  stated  these  facts.  Many  other  facts  in  relation  to 
the  defendant's  business,  are  stated'in  the  affidavit,  tending 
to  show  that  the  business  was  fairly  conducted.  An  account 
of  payments  to  plaintiffs,  beginning  January  4th,  1870,  to 
September  19th,  is  appended  to  the  affidavit,  showing  pay- 
ments to-  the  amount  of  $8,821. 

The  plaintiffs  read,  on  the  motion,  a  large  number  of  affi- 
davits taken  in  Canada,  in  support  of  the  order  of  arrest, 
and  in  reply  to  the  affidavits  read  in  behalf  of  the  defend- 
ant. I  have  read  them  all  with  care.  All  the  plaintiffs 
make  affidavits,  and  they  all  state  that  the  defendant  made 
representations  to  them. 

It  will  be  well,  perhaps,  to  notice  those  affidavits  more 
particularly,  upon  the  question  of  representations.  The 
plaintiff,  Gillespie,  states  that  the  defendant  has  often  stated 
and  represented  to  deponent,  "that  he  was  doing  a  good 
business,  and  was  making  money,  and  on  one  occasion,  he 
stated  to  deponent,  that  he  could  get  all  the  money  he 
wanted  from  Mr.  Worthington,  (a  relative  of  his,)  but  that 
he  did  not  require  it,  and  in  consequence  of  representations 
of  this  kind,  made  from  time  to  time,  the  plaintiffs  were  led 
to  believe  the  defendant  was  solvent,  and  they  accordingly 
supplied  him  with  goods  to  a  large  amount,  which  they 
would  not  have  done  but  for  his  representations  as  to  the 
soundness  of  his  financial  position.  He  then  states  facts, 
tending  to  prove  the  insolvency  of  the  defendant  for  at 
least  six  months  before  he  absconded,  and  adds  his  belief 
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that  the  defendant  must  have  known  that  he  was  insolvent ; 
says  that  he  believes  defendant  did  procure  an  advance  of 
$1,000  from  Worthington  on  condition  of  giving  security. 
There  is  a  schedule  appended  to  this  affidavit  in  which 
the  monthly  purchases  from,  and  payments  to,  the  plain- 
tiffs, begining  in  June,  1868,  and  including  September, 
1870,  appear.  Purchases  were  made  in  every  month;  in 
June,  1868,  $68,  in  July,  $1,410.  The  amounts  vary  from 
$2,567,  (the  largest,)  in  November,  1869,  to  $185,  (the 
smallest,)  in  February,  1S69.  They  amounted  in  the  seven 
months  of  1868,  to  $7,550,  in  1869,  to  $9,554,  in  the  nine 
months  of  1870,  to  $11,637.  Payments  were  made  in 
every  month,  except  June  and  December,  1868,  and 
August,  1870.  In  1868,  $3,080,  in  1869,  $9,415,  in  1870, 
$9,253.  In  some  of  the  months,  the  payments  were  much 
larger  than  the  purchases ;  this  was  so  in  February,  March, 
April  and  May,  1870.  In  September,  the  purchases  were 
$1,397,  and  payments  $1,650. 

The  plaintiff,  Routh,  states  that  during  the  whole  time  of 
the  trading  with  the  plaintiffs,  it  was  the  defendant's  con- 
stant practice  to  make  statements  to  one  or  the  other  of  the 
plaintiffs,  that  he  was  doing  a  large  and  profitable  business, 
and  that  his  affairs  were  in  a  most  satisfactory  state.  That 
he  frequently  told  the  deponent  that  he  must  buy  very 
close,  because  he  was  going  to  pay  for  what  he  bought, 
and  that  the  plaintiffs  sold  him  goods,  and  gave  him  credit 
principally  on  the  faith  that  his  representations  to  tfnem  of 
his  continued  prosperity,  were  true,  and  .that  plaintiffs 
would  not  have  sold  him  goods,  nor  given  him  credit,  to 
the  extent  they  did,  but  for  such  statements  and  representa- 
tions. 

That  in  July,  1869,  the  account  of  the  defendant  with 
the  plaintiffs  had  become  very  large,  and  they  requested 
him  to  reduce  it;  the  defendant  then  stated  to  the  plaintiffs 
that  there  would  be  no  difficulty  in  doing  this;  that  he  was 
in  a  splendid  condition,  and  could  buy  wherever  lie  liked, 
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and  relying  upon  these  statements,  the  plaintiffs  continued 
to  deal  with  him  as  before,  which  they  otherwise  would 
not  have  done.  He  further  states  that  defendant  for  nine 
months  previous  to  his  absconding,  was  indebted  to  the 
estate  of  G.  L.  Foster  &  Co.,  upwards  of  $2,800  ;  that  he 
was  frequently  called  upon  to  pay  this,  but  put  off  doing 
so,  because  he  had  not  the  means,  and  the  greater  part  of 
this  debt  is  still  owing  and  unpaid ;  that  the  existence  of 
this  debt  was  never  disclosed  to  the  plaintiffs;  that  if 
deponent  had  been  aware  of  the  fact,  he  never  would  have 
sold  defendant  goods,  or  given  him  credit  to  the  extent  he 
-and  the  plaintiffs  did. 

William  E.  Murray,  .of  Toronto,  makes  an  affidavit  tend- 
ing to  prove  that  the  defendant  by  false  representations 
procured  credit  from  the  late  firm  of  G.  L.  Fostei  &  Co. 
'The  defendant  has  had  no  opportunity  to  answer  this 
-affidavit. 

In  the  affidavits  made  by  the  plaintiffs,  they  deny  many 
of  the  facts  stated  by  the  defendant,  having  reference  to 
matters  outside  of  the  question  of  representations.  Some 
of  the  piaintiffs  and  other  persons  have  had  access  to  ttee 
books  of  the  defendant.  One  great  object  of  these  affidavits 
was  to  show  that  the  defendant  was  insolvent  in  April, 
1870,  and  so  continued  to  September  23d,  and  that  he  so 
knew,  or  must  have  so  known,  and  without  attempting  to 
write  down  here  the  substance  of  these  affidavits,  I  will  say 
they  do  show,  to  my  satisfaction,  that  the  defendant  was 
insolvent  and  unable  to  pay  his  debts  in  April,  and  that  he 
so  continued  up  to  the  time  he  sold  his  stock  in  trade  to 
White.  After  the  defendant  absconded  from  Canada,  his 
property  was  seized  for  his  creditors,  and  Finley,  who  was 
one  of  the  official  assignees  of  the  estate  and  effects,  duly 
appointed  by  the  county,  makes  an  affidavit,  and  shows, 
by  a  schedule,  that  the  debts  of  the  defendant  on  the  19th 
day  of  April,  1870,  amounted  to  $12,419  24,  and  the  assets 
and  property  to  $7,875,  leaving  a  deficit  of  $4J544  24. 
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This  schedule  was  made  up  from  the  defendant's  book  of 
account,  and  the  best  information  the  deponent  could  ob- 
tain. The  amount  as  stated  in  the  scheolule  then  owing  to 
the  plaintiffs,  was  $3,866  58.  A  large  number  of  these 
affidavits  allege  the  insolvency  of  the  defendant  in  April, 
and  they  state  some  facts  tending  to  show  that  the  defend- 
ant must  have  been  aware  of  his  insolvency,  and  expressing 
the  belief  that  he  knew  that  he  was  insolvent.  I  have 
endeavored  to  consider  all  these  facts  carefully,  and  I  am  not 
satisfied  that  the  defendant  knew  in  April,  1S70,  that  he 
was  insolvent,  or  that  he  was  in  failing  circumstances.  He 
had  taken  an  inventory,  or  made  an  examination,  some  ten 
months  before,  and  he  then  understood  himself  to  be 
solvent,  and  that  his  small  capital  of  $1,600,  had  not  been 
impaired.  His  business  was  increasing,  and  became  large. 
His  credit  continued  good.  I  think  when  he  made  the  ex- 
amination on  the  23d  September,  he  must,  or  ought  to 
have  known  that  he  was  insolvent,  yet,  he  says,  he  still 
thought  his  property  would  pay  his  debts,  though  he 
would  be  unable  to  pay  the  debts  as  they  matured.  He 
does  not  state  the  value  of  his  property  other  than  the  stock 
in  trade  and  the  debts  due  him. 

Finley,  the  official  assignee,  makes  a  second  affidavit  as 
to  the  defendant's  condition  at  the  time  he  left  Canada. 
He  makes  the  liabilities  of  the  defendant,  as  appears  from 
his  books,  and  from  claims  filed  with  him  as  assignee* 
$14,400,  and  upwards.  He  puts  the  stock  in  trade  at 
$4,597  50,  book  debts,  $3,520,  furniture  and  other  chattels, 
$475.  There  is  considerable  difference  in  the  amounts  a& 
stated  here,  and  by  the  defendant,  and  some -difference  be- 
tween the  statements  of  the  amount  for  April  19,  and 
September  23,  but  do  they  prove  that  the  defendant  knew 
he  was  insolvent  ?  He  was  doing  a  business  of  $30,000  or 
$40,000  a  year.  It  is  quite  probable,  that  the  defendant 
was  a  hopeful,  sanguine  man,  and  that  he  was  not  a  careful 
business  man 5  that  he  continued  his  business  from  day  to 
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day,  without  stopping  to  make  an  invoice  or  examination, 
and  it  may  be  that  he  did  suppose  his  business  was  pros- 
perous. The  question,  however,  in  the  case,  and  the  only 
question  which  I  am  now  examining  is,  in  the  language  of 
the  Code,  has  the  defendant  been  guilty  of  a  fraud  in  con- 
tracting the  debts?  and  in  deciding  this  question,  all  the 
facts  are  to  be  considered.  It  is  often  extremely  difficult 
to  answer  this  question  satisfactorily.  It  is  a  question  of 
fact  to  be  decided  by  the  court,  in  a  case  where  the  action 
is  upon  contract  to  recover  the  goods  contracted,  and  the 
plaintiff  holds  the  affirmative  of  the  issues.  (See  Frost  agt. 
McCarger,  14  How.,  131.) 

It  must  be  decided  upon  all  the  facts  and  circumstances1 
brought  to  the  attention  of  the  court.  Its  decision  has  no 
reference  to  the  recovery  of  a  judgment  for  the  debt,  but  it 
affects  the  remedy.  Its  decision  determines  the  question, 
of  imprisonment  or  non-imprisonment,  upon  the  judgment,, 
and  nothing  more. 

In  this  case,  I  am  not  able  to  answer  the  question  in  the 
affirmative.  In  my  opinion,  the  defendant  was  not  guilty 
of  fraud  in  contracting  the  debts.  It  may  be  that  con- 
versations were  had  between  the  parties  substantially  a* 
stated  by  Brown  and  the  other  plaintiffs,  and  that  the 
defendant  may  not  recollect  them.  What  was  the  cluracter 
of  these  conversations  ?  Brown  says,  that  at  the  time  of 
obtaining  the  goods,  and  for  the  purpose  of  inducing  the 
plaintiffs  to  make  sales  of  the  goods  to  him  on  credit,  the 
defendant  represented,  &c.  Now,  Brown  did  not  intend  to- 
say,  that  on  each  occasion,  when  defendant  ordered  goodsr 
he  made  these  representations.  The  parties  were  neighbors,, 
doing  business  in  the  same  place,  and  well  acquainted  with 
each  other.  Now,  as  to  the  representations,  viz. :  the 
defendant  had  a  large  trade,  and  was  doing  well,  arid  mak- 
ing money,  and  was  able  to  pay  his  debts.  These  are  the 
representations  according  to  Brown,  (except  as  to  the 
$1,000,  defendant  was  to  get  from  his  brother,  as  to  which 
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hereafter.)  That  the  defendant  was  doing  a  large  trade,  was 
true,  and  the  plaintiffs  knew  this  fact,  and  I  think,  that  the 
defendant  really  thought  he  was  doing  well,  and  making 
money,  and  able  to  pay  his  debts,  such  were  his  opinions. 
His  business  was  increasing  and  he  was  probably  elated 
with  it.  But  are  such  conversations  uncommon  between 
neighbors  engaged  in  the  same  business?  Are  they  un- 
derstood to  be  other  than  expressions  of  opinion,  loose, 
casual  conversations,  remarks  that  may  be  forgotten  in  an 
hour  ?  Not,  I  admit,  if  they  were  made  with  a  view  of 
obtaining  credit,  and  the  person  making  the  remarks,  or 
representations  so  understood  at  the  time.  Brown  says, 
that  the  representations  were  made  for  the  purpose  of  in- 
ducing the  plaintiffs  to  make  sales  of  the  goods  to  the 
defendant  on  credit.  This  is'  an  inference  of  Brown.  As 
to  the  $1,000;  according  to  Brown,  the  defendant  told  him 
he  had  got,  or  was  getting  $1,000  from  his  brother,  to  in- 
crease his  capital,  which  statement  was  false  as  Brown  was 
informed  by  the  brother.  .This  matter  is  noticed  by  the 
defendant  and  his  brother  in  their  affidavits,  and  the  facts 
stated  in  a  manner  showing  that  Brown  was  probably  mis- 
taken. Whatever  the  defendant  said  to  Brown  as  to  his 
brother  and  $1,000,  had  no  reference  to  the  defendant's 
responsibility.  There  was  at  one  time  some  talk  between 
the  defendant  and  his  brother  of  the  brothers  going  into 
partnership  with  him  and  putting  in  $1,000  capital,  and 
this  according  to  the  defendant,  was  mentioned  by  him  in 
connection  with  certain  propositions  made  by  Brown  to 
him  about  a  partner,  "and  according  to  the  brother,  he 
simply  stated  to  Brown  the  facts.  Brown  says  that 
defendant  solely  by  means  of  representations  led  the  plain- 
tiffs to  believe  that  the  defendant  was  solvent  and  able  to 
pay  his  promissory  notes  at  maturity,  and  that  on  the  faith 
of  such  representations,  the  plaintiffs  gave  him  the  credit, 
&c.  Is  it  probable  that  the  defendant,  solely  by  means  of 
the  representations,  led  the '  plaintiffs  to  believe  that  the 
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defendant  was  solvent,  &c.  ?  We  are  trying  to  answer  the 
question,  whether  the  defendant  was  guilty  of  a  fraud  in 
contracting  the  debts,  and  in  passing  upon  this  question,  I 
endeavor  to  keep  in  mind  all  the  statements  made  by  all 
the  plaintiffs  and  others,  bearing  upon  the  question,  with- 
out repeating  them.  Let  us  take  a  broader  view  of  the 
case.  This  is  not  the  case  where  credit  is,  for  the  first 
time,  obtained.  The  parties  were  not  strangers.  The 
defendant  entered  into  business  in  1868,  with  a  small 
capital,  the  amount  of  which  was  made  known  to  the 
plaintiffs.  They  immediately  commenced  selling  their 
wares  to  the  defendant,  and  for  aught  that  appears  in  the 
case,  they  always  filled  his  orders,  and  the  trade  was 
reasonably  satisfactory.  We  hear  nothing  of  any  rep- 
resentations made  by  the  defendant,  touching  his  circum- 
stances, prior  to  the  sales  represented  by  the  notes  in 
question,  the  earliest  one,  dated  in  May,  1870,  except  from 
the  plaintiff,  Routh,  who  says  that  during  the  whole  time 
of  trading  with  the  plaintiffs,  it  was  the  defendant's  con- 
stant practice  to  make  statements,  &c.  Assume  this  to  be 
BO,  and  that  for  six  months  prior  to  his  sale  to  White,  he 
was  insolvent,  and  it  will  be  necessary  to  advance  further, 
and  find  that  ^the  representations  were  fraudulently  made, 
that  is  to  say,  he  knew  they  were  false.  Let  us  look  into 
the  accounts.  According  to  the  schedule  furnished  by 
the  plaintiff,  Gill^pie,  the  balance  owing  to  the  plaintiffs 
at  the  end  of  the  year,  1868,  was  $4,470,  and  this  would 
be  increased,  at  the  end  of  1869,  by  the  small  balance  of 
$129.  The  payments  ma.de  in  January,  February,  March 
and  April,  1869,  in  excess  of  the  purchases  in  the  same 
months,  were  $1,732,  thus  reducing  the  debt  to  $3,867. 
During  the  remainder  of  the  year,  the  debt  was  increased 
some  $1,861,  and  early  in  1870,  the  debt  was  reduced,  and 
then  it  was  increased.  In  several  of  the  months  of  this 
year,  the  payments  considerably  exceeded  the  purchases, 
this  was  so  in  September.  The  debt  was,  however,  con- 
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siderably  increased  in  1870.  These  accounts,  showing  the 
•course  of  business  between  the  parties,  are  instructive, 
they  prove,  1  think,  that  the  parties,  sellers  and  purchasers, 
were  imprudent  in  the  creation  of  debts  so  large  ;  but  do 
they  prove  fraud  in  the  purchaser?  fraud  in  May,  1870,  for 
to  sustain  the  order  of  arrest,  the  court  must  find  that  all 
the  goods,  represented  by  the  notes,  were  fraudulently 
purchased.  It  will  not  be  sufficient  to  find  that  some  of 
the  purchases  in  June,  1870,  and  subsequently  were  fraud- 
ulently made.  If  a  plaintiff  in  his  action,  embraces 
demands,  in  which  he  is  not  entitled  to  the  remedy  of 
arrest,  with  those  in  which  he  is  entitled  to  such  remedy, 
the  remedy  is  waived.  He  can  have  but  one  judgment 
and  one  execution,  and  he  has  no  right  to  imprison  the 
debtor  for  such  portion  of  the  debt  as  was  not  fraudulently 
contracted.  It  is  important  to  ascertain  and  possess  clear 
conception?  «f  what  is  meant,  by  being  "  guilty  of  fraud  in 
•contracting  the  debt,  or  incurring  the  obligation  for  which 
the  action  is  brought." 

There  is  1  apprehend,  much  looseness  in  practice,  in  ob- 
taining orders  of  arrest,  upon  the  ground  of  fraud  in  con- 
.  tracting  the  debt,  in  cases  of  alleged  false  representations. 
It  will  be  useful  to  look  into  some  of  the  late  authorities. 
In  Nichols  agt.  Primer,  (18  N.  Y".,  299),  PRATT,  J.,  says, 
"to  contittute  fraud  in  such  cases,  there  must  be  an  inten- 
tion to  cheat  j  at  least  there  must  be  an  intention  to  do  an 
act,  the  necessary  result  of  which  will  be  to  cheat  and  de- 
fraud another. 

In  Brainard  agt.  Spring,  (42  Barb.,  470),  some  three  re- 
cent cases,  which  it  was  supposed  had  modified  and  much 
impaired  the  old  and  well  established  rule  of  scienter,  i.  e. 
that  the  party  making  the  false  representations,  knew  they 
were  false,  were  examined  and  the  old  rule  was  vindicated 
and  re-asserted. 

In  Marsh  agt.  FalJcer,  (40  N:  F.,  562),  DANIELS,  J.,  after 
stating  that  the  representations  were  sufficient  if  fraud u- 
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lently  made,  to  warrant  a  recovery,  says,  that  the  plaintiff 
"  should  satisfactorily  prove  that  those  representations  were 
fraudulently  made.  That  they  were  not  only  false  in  fact,  and 
•caused  the  loss  sustained  by  him,  but  beyond  this  that  they 
were  made  with  the  intent  to  deceive  him.  This  was  the 
gist  of  the  action,  and  it  has  always  constituted  its  distin- 
guishing element,  and  as  such  it  has  been  described  and 
maintained  by  all  the  authorities."  He  then  cites  numer- 
ous authorities,  the  first  being  Pasley  agt.  Freeman,  3  (T.  It., 
59).  Justice  GROVER,  is  equally  clear  in  his  opinion.  In 
Chester  agt.  ComstocJc,  published  in  a  note  to  the  case,  p. 
575,  WOODRUFF,  J.,  reiterates  the  same  doctrine,  and  cites 
Pasley  agt.  Freeman;  and  Addington  agt.  Allen,  (11  W., 
374).  WOODRUFF,  J.,  uses  the  language;  "Whatever  the 
representations  may  be,  it  is  in  such  actions,  a  question,  and 
a  vital  question,  whether  it  was  fraudulently  made  ;  that 
it  was  made  imprudently  or  indiscreetly,  is  not  enough; 
deceit  is  the  gist  of  the  action ;  falsehood,  the  intent  to  de- 
•ceive,  and  damages  must  concur."  These  cases  were  deci- 
ded in  the  court  of  appeals  in  1869.  And  I  have  referred 
to  them  particularly,  as  they  remove  all  doubt  as  to  the 
state  of  the  law,  and  they  are  applicable  when  the  question 
arises  upon  the  application  for  the  order  of  arrest,  whether 
the  defendant  has  been  guilty  of  fraud  in  contracting  the 
•  debt,  by  means  of  representations.  The  present  case  is  not 
a  case  where  questions  are  put  directly  to  the  party  apply- 
ing for  credit,  for  the  purpose  of  ascertaining  his  condition, 
and  whether  he  is  worthy  of  credit,  and  the  party  ques- 
tioned so  understands  and  deliberately  answers. 

All  such  inquiries  should  be  fairly  made,  and  the  answers 
should  be  clearly  and  distinctly  given.  There  should  be  no 
circumvention,  and  there  aught  not  to  be  any  misapprehen- 
sion between  the  parties.  The  question  is,  at  all  times,  one 
of  fraud,  and  the  party  answering  or  making  the  represen- 
tations, aught  to  know  the  full  extent  of  the  answers  or 
'representations,  and  whether  he  is  committing  a  fraud. 
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The  party  giving  the  credit,  aught  not  to  rely  on  general 
statements  made  in  loose,  casual,  conversations.  He  should 
distinguish  between  mere  opinions  and  facts,  as  shown  by 
the  conversation  or  representations. 

The  party  making  the  statements,  aught  in  fairness,  to- 
understand  that  they  are  relied  upon  by  the  other  party, 
and  they  are  inducing  the  credit  given  him.  In  adminis- 
tering the  law  courts  can  not  well  be  too  careful  in  pro- 
tecting the  cautious,  prudent  vendor,  against  the  frauds  of 
the  purchaser.  The  fraud  must,  however,  be  satisfactorily 
established,  and  there  aught  to  be  little  difficulty  in  this,, 
if  the  vendor  observes  the  proper  precautions,  and  sees  to 
it,  at  the  time,  that  the  vendee  is  under  no  misapprehen- 
sion, as  to  the  representations  he  makes  and  the  effect  they 
are  producing,  to  wit :  the  procuring  of  credit.  It  may  be 
well  to  add  that  the  creditor,  who  applies  for  an  order  of 
arrest,  should  distinctly  understand,  that  he  is  not  entitled 
to  this  remedy,  unless  a  fraud — a  cheat,  has  been  practiced 
upon  him.  The  representations  must  be  material,  and  such 
as  are  well  calculated  to  deceive,  to  induce  credit;  they 
must  of  course,  be  false,  and  the  party  making  them  must 
know  them  to  be  false ;  the  party  giving  the  credit  must 
believe  the  representations  to  be  true,  and  they  must  have 
induced — causeji  hinrto  give  the  credit  and  part  with  his 
property. 

As  I  have  come  to  the  conclusion,  that  the  facts  appear- 
ing in  the  affidavits,  fail  to  show  that  the  defendant  was 
guilty  of  fraud  in  contracting  the  debts,  the  order  of  arrest 
cannot  be  sustained  upon  this  ground. 

Several  other  questions,  however,  have  been  raised  upon 
the  papers  before  me;  and  have  been  discussed  by  the 
counsel ;  indeed,  the  principal  question  discussed  upon  the 
hearing  of  the  motion,  was  whether  our  remedy  of  arrest  can 
be  applied  to  cases  arising  in  a  foreign  country.  Upon  a 
reference,  by  the  counsel,  to  Blason  agt.  Bruno  (21  How.y 
112),  I  was  of  the  impression,  for  the  moment,  and  think  I 
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so  intimated,  that  our  Code  remedy  by  arrest  would  not 
apply  to  frauds  committed  in  a  foreign  country.  I  have 
examined  the  question  and  shall  briefly  state  my  opinion. 
I  have  no  doubt  Blason  agt.  Bruno  was  properly  decided. 
The  fraud  alleged  was,  that  the  defendant  in  Cuba,  collec- 
ted his  debts  there  and  brought  the  proceeds  to  this  coun- 
try, without  paying  his  creditors  in  Havana.  I  do  not 
think  the  remedy  by  arrest,  given  by  the  Code,  is  applica- 
ble to  such  a  case. 

I  am  not  able  to  see  why  our  remedy,  by  arrest,  should 
not  apply  to  cases  where  the  debt  is  fraudulently  contracted 
in  a  foreign  country.  The  language  of  the  Code  is  gen- 
eral; "  that  defendant  may  be  arrested  as  herein  prescribed, 
in  the  following  cases:  4th.  "  When  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought.' "  Why  should 
not  this  remedy  be  given  to  any  suitor  in  our  courts  ?  The 
general  rule  is  that  the  lexfori  governs  as  to  the  remedies 
of  the  parties.  STORY  says,  "  it  is  universally  admitted 
and  established  that  the  forms  of  remedies  and  the  modes 
of  proceeding^and  the  execution  of  the  judgments,  are  to 
be  regulated  solely  and  exclusively  by  the  laws  of  the  place 
•where  the  action  is  instituted;  or  as  the  civilians  uniformly 
express  it,  according  to  the  lex  fori.  Arrest  in  an  action 
to  recover  a  debt  is  a  common  law  remedy.  The  law  was 
changed  in  this  state  by  the  non-imprisonment  act  of  1831, 
chapter  300.  But,  by  that  act  (§  4,  sub.  4),  an  arrest 
was  authorized  when  it  appeared  by  affidavit,  "  that  the 
defendant  fraudulently  contracted  the  debt,  or  incurred  the 
obligation,  respecting  which,  such  suit  is  brought."  The 
Code  preserves  the  provision  of  the  act  of  1831.  The  mode 
of  proceeding,  upon  the  arrest,  under  that  act,  differs  mater- 
ially from  the  mode  adopted  by  the  Code.  Now  the  arrest 
is  a  proceeding  in  the  action,  and  the  imprisonment  is  by 
the  execution  founded  upon  the  judgment.  The  Code  ($ 
178),  carefully  preserves  the  act  of  1831,  and  its  remedies 
You  3^.  16 
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may  now  be  resorted  to,  but  the  remedies  given  by  the 
Code  are  more  simple  and  convenient,  and  those  given  by 
the  act  of  1831,  have  fallen  very  much  into  disuse.  It  is 
seen  by  these  references  that  the  common  law  remedy  by 
arrest  in  actions  to  recover  debts,  still  remains  in  force  in 
the  cases  where  the  debt  was  fraudulently  contracted.  In 
my  opinion  it  is  quite  immaterial  where,  or  under  what  cir- 
cumstances the  fraud  was  practiced  by  the  defendant. 

My  attention,  on  the  argument,  was  called  to  City 
Sank  agt.  Lumley,  (28  How.,  397,)  in  which  Judge  BRADY 
remarks  upon  the  case  of  Blason  agt.  Bruno,  (supra,)  and 
according  to  the  synopsis  of  the  reporter,  decided  that  the 
arrest  of  a  person  here  in  a  civil  action  for  fraudulent  rep- 
resentations in  the  purchase  of  property  in  a  foreign 
country,  of  a  foreign  creditor,  will  be  held  good  when  such 
property  or  its  proceeds  are  brought  here  by  him,  although 
he  could  not  have  been  arrested  for  such  acts  in  that 
country.  I  am  not  able  to  perceive  why  the  qualifications, 
"  where  such  property  or  its  proceeds  are  brought  here  by 
him,"  has  been  inserted  in  the  rule.  In  my  opinion,  the 
fact  of  the  property  or  its  proceeds  being  brought  here,  is 
immaterial.  The  creditor  is  entitled  to  the  remedy  of  ar- 
rest, because  it  never  has  been  abolished,  and  is  expressly 
authorized,  where  the  debt  has  been  fraudulently  con- 
tracted. It  is  not  material  whether  the  defendant  has  any 
property  or  not.  I  do  not  understand  Judge  BRADY  as 
qualifying  his  opinion  as  indicated  in  the  head  notes.  In 
answering  counsel  as  to  what  was  decided  in  Blason  agt. 
Bruno,  he  says  it  only  decides  that  the  removal  and  fraudu- 
lent disposition  of  property,  contemplated  by  our  statutes, 
must  be  within  the  limits  of  the  state.  He  then  refers  to 
another  portion  of  Judge  INGRAHAM'S  opinion,  that  a  differ- 
ent rule  exists  where  the  defendant  obtains  the  property 
fraudulently  in  a  foreign  country,  and  brings  it  here,  and 
adds  that  the  case  is  not  authority  for  the  doctrine  asserted 
by  the  defendant's  counsel.  He  neither  approves  or  disap- 
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proves  of  what  Judge  INGRAHAM  has  said,  but  proceeds  to 
say  that  we  find  too,  on  examination  of  earlier  cases,  that 
the  remedy  is  governed  by  the  lex  fori,  and  that  this  is  so 
though  by  the  law  of  the  country  where  the  transactions 
arose,  and  of  which  the  parties  were  residents,  the  defend- 
ants could  not  be  arrested.  I  concur  fully  in  this,  and  refer 
to  the  authorities  cited  by  Judge  BRADY.  I  have  referred 
to  these  two  cases,  thus  particularly,  for  one,  among  other 
reasons,  that  the  attorneys,  or  counsel,  who  procured  the 
affidavits  to  be  made,  in  the  case  I  am  examining,  must 
have  had  these  cases  in  view  at  the  time. 

The  volume  of  evidence  has  been  much  enlarged  by  an 
attempt  to  show  that  the  defendant  brought  from  Canada 
to  this  state  the  proceeds  of  the  sale  of  his  stock  in  trade 
to  White,  and  perhaps,  something  more,  and  attempts  to 
•disprove  this.  I  should  like  to  take  leave  of  this  case  here, 
by  vacating  the  order  of  arrest,  upon  its  merits,  as  to  the 
•contracting  of  the  debts  to  recover  which  the  action  is 
brought,  but  the  papers  raise,  and  the  counsel  have  dis- 
cussed several  other  questions.  As  I  have  stated  in  the 
•early  history  of  the  case,  one  of  .the  grounds,  put  forth  for 
the  order  of  arrest,  is  that  the  defendant  had  disposed  of  his 
property  with  intent  to  defraud  his  creditors.  This  has 
reference  to  the  sale  made  by  defendant  on  the  24th  Sep- 
tember, to  White,  of  his  stock  in  trade  for  $1,500.  The 
facts  have  been  fully  stated,  and  I  have  no  hesitation  in 
saying  that  such  sale  was  fraudulent  and  void  as  to 
creditors.  But,  this  will  not,  in  this  case,  help  the  plaintiffs 
in  upholding  the  order  of  arrest,  as  will  presently  appear. 
Such  sale  had  no  connection  with  the  circumstances  under 
which  the  goods  were  purchased  for  which  the  notes  in  suit 
were  given.  In  my  opinion,  the  remedy  given  by  the  5th 
subdivsion  of  section  179  of  the  Code,  viz.:  *' when  the 
defendant  has  removed,  or  disposed  of  his  property,  or  is 
about  to  do  so  with  intent  to  defraud  his  creditors,"  cannot 
be  applied  to  cases  arising  in  foregn  countries.  I  am  in- 
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clined  to  think,   with   Judge   INGRAHAM,    in   Blosan   agt. 
Bruno,  (21  How.,  112,)  the  offense  of  disposing  of  property, 
to   defraud   creditors,  cannot   be    committed   in   a  foreign 
country,  between  foreigners,  so  as  to  bring  the  case  within 
the   provisions  of  the  Code  on  this  subject.     It  seems  ta 
me  that  insuperable  difficulties  would  arise  in  any  attempt 
to  apply  the  remedy  given  by  the  Code  in  such  cases.     A 
state  has  jurisdiction  over  all  the  persons  and  all  the  prop- 
erty within  its  limits,  and  it  may  justly  seize  and  appro- 
priate all  the  property  of  a  debtor  that  is  within  the  state, 
to    the    payment  of  his  debts,  and  the  removal   of   such 
property  from  the  state,  or  disposing  of  it  within  the  state, 
with  intent  to  defraud  creditors,  is  itself,  a  fraud  upon  the 
remedial  laws  of  the  state,  and  the  policy  of  such  laws, 
hence   the   debtor,  guilty  of   such    fraud,  shall  not  claim 
exemption  from   arrest.     Each   state,  or  nation  makes  its 
own  municipal  laws,  touching  the  property  within  it,  and 
the  c6llection  of  debts.     In  this  very  case,  the  property  so 
sold  by  defendant  to   White,  has  been  seized,  by  authority 
of  the  laws  of  Canada,  and  is  now  in  the  hands  of  "official 
assignees  appointed    by  the  county"   to    be  administered 
upon,  for  the  benefit  of  all  the  creditors  of  the  defendant, 
the  plaintiffs  included. 

The  complaint  of  the  plaintiffs  has  been  served  since  the 
order  of  arrest  was  granted.  It  contains  some  statements 
of  causes  of  action,  having  reference  to  the  notes,  one  as 
to  each  note.  They  are,  of  course,  causes  of  action  pn  con- 
tract only,  and  for  the  purpose  of  recovering  judgment  for 
the  amount  of  the  notes.  Then  follows  an  8th  and  9th 
statements  of  causes  of  action,  the  gravamen  of  which  is 
fraud.  The  eighth  relates  to  the  sale  by  the  plaintiffs,  of 
some  whiskey,  the  plaintiffs  say  five  barrels,  at  the  price 
of  $140.  They  say  the  sale  was  made  on  or  about  the  21st 
day  of  September,  and  the  delivery  was  on  the  23d.  It  is 
not  necessary  or  proper  I  should  express  any  opinion  front 
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the  affidavits,  as  to  a  fraud  in  this  particular  case,  as  the 
action  is  to  recover  damages  for  the  fraud. 

The  ninth  cause  of  action  is  founded  upon  all  the  frauds 
between  the  1st  day  of  January,  1870,  and  the  24th  day  of 
September,  practiced  in  obtaining  the  goods  on  credit,  and 
the  same  alleged  false  and  fraudulent  representations  are 
set  forth,  as  appear  in  the  affidavits,  having  reference  to 
the  order  of  arrest.  It  was  argued  that  these  causes  of 
action  could  be  united,  on  the  ground  that  they  all  arose 
out  of  "  the  same  transaction  or  transactions,  connected 
with  the  same  subject  of  action"  (Code,  167).  I  am  not 
called  upon,  at  this  time,  to  pass  upon  this  question,  though 
I  may  remark  that  it  will,  I  think,  be  found  that  the  actions 
which  may  be  united,  are  those  that  are  consistent  with,  and 
not  those  which  are  contradictory  to,  each  other.  It  is  now 
only  necessary  to  say,  that  when  the  plaintiff  unites  a  cause 
of  action,  in  which  he  is  not  entitled  to,  the  remedy  by  arrest, 
with  a  cause  of  action,  in  which  he  is  entitled  to  such  rem- 
edy, he  waives  the  right  to  the  remedy.  There  is  to  be  but 
one  judgment  and  one  execution,  and  if  such  judgment  is 
composed  in  part,  of  damages  in  a  cause  of  action,  in  which 
imprisonment  cannot  be  had,  the  right  to  imprisonment  is 
gone  as  to  the  whole  judgment.  (Robinson  agt.  Flint,  16 
How.,  213.) 

In  this  case,  as  I  have  endeavored  to  show,  the  plaintiff 
was  not  entitled  to  the  remedy  by  arrest,  in  the  causes  of 
action  to  recover  the  amounts  of  the  notes,  as  the  defend- 
ant was  not  guilty  of  fraud  in  contracting  the  debts  for 
which  the  notes  were  given.  The  motion  must  be  granted 
with  $10  costs. 
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N.  Y.  COMMON  PLEAS. 
GEORGE  R.  THOMPSON  agt.  GEORGE  SEIMER.  ' 

Where  a  reference  is  ordered  in  a  case  clearly  unauthorized  by  law,  as  for  instance 
in  an  action  for  libel,  false  imprisonment  or  other  wrong,  or  where  the  claim 
consists  of  only  one  or  two  items,  the  order  affects  a  substantial  right  and  is, 
therefore,  uppealdble. 

Bat  where  the  action  is  referable  in  its  nature,  and  either  by  reason  of  a  conflict  of 
proofs  or  otherwise  it  is  doubtful  whether  the  examination  of  a  long  account  is- 
involved  or  not,  the  judge  to  whom  the  application  is  made,  may  exercise  his 
discretion  in  the  case,  and  his  order  is  final  and  cannot  be  reviewed. on  appeal. 

Decided,  General  Term,  December,  1870. 

APPEAL  from  an  order  of  reference. 

This  was  an  action  to  recover  for  professional  services  aa 
an  attorney  and  counsellor  at  law. 

The  affidavit  of  plaintiff's  counsel,  read  on  the  motion  to- 
refer,  stated  that  4<  the  trial  of  the  action  involved  the  exam- 
ination of  a  long  account." 

The  affidavit  of  defendant's  counsel,  read  in  opposition, 
did  not  deny  that  the  examination  of  a  long  account,  would 
be  required,  but  referred  to  the  bill  of  particulars  of  plain- 
tiff's claim  in  the  action,  a  copy  of  which  was  annexed. 

The  bill  of  particulars  contained  three  items  of  charges,, 
as  follows : 

1.  u  To  many  consultations  with  you  in  the  matter  of 
your  case  and  Conover,  arid  to  retainer  in  your  case,  $250. 

2.  "To  cash  paid  copies  of  papers  in  your  case. (same 
action) $22. 

3.  "  To  services  drawing  answer  in  your  case,  and  exam- 
ination of  the  facts,  &c $50." 

A  reference  was  ordered  at  special  term  by  Judge  VAX 
BRUNT,  and  the  defendant  appealed. 
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ANDREWS  &  ELLIS,  for  defendant,  appellant. 
THOMPSON  &  TOWN,  for  plaintiff,  respondent. 

LOEW,  J. — On  the  part  of  the  plaintiff  it  is  urged,  that 
no  appeal  lies  from  the  order  of  reference  granted  in  this 
case.  The  authorities,  it  seems,  are  conflicting  on  the 
point.  There  can,  however,  be  no  doubt  that  if  a  reference 
were  ordered  in  a  case,  clearly  unauthorized  by  law,  as  for 
instance,  in  an  action  for  libel,  false  imprisonment  or  other 
wrong,  or  where  the  claim  consists  of  only  one  or  two  items, 
the  order  would  affect  a  substantial  right  and  would,  there- 
fore, be  appealable.  (Gray  agt.  Fox,  \  Code  Rep.,  N.  S., 
334;  Cram  agt.  Bradford,  4  Abb.,  201;  Whitaker  agt. 
Desfosse,  7  Bosw.,  678  ;  Harris  agt.  Mead,  16  Alb.,  257  ; 
Dickinson  agt.  Mitchell,  19  Alb.,  586.) 

But  where  the  action  is  referable  in  its  nature,  and  either 
by  reason  of  a  conflict  of  proofs  or  otherwise,  it  is  doubtful 
whether  the  examination  of  a  long  account  is  involved  or 
not,  the  judge  to  whom  the  application  is  made,  may  exer- 
cise Tiis  discretion  in  the  premises,  and  his  order  is  final  and 
cannot  be  reviewed  on  appeal.  (Gray  agt.  Fox,  supra; 
Smith  agt.  Dodd,  3  E.  D.  Smith,  348  ;  Bryan  agt.  Brennon, 
7  How.,  359 ;  Dean  agt.  Empire  Mutual  Ins.  Co.,  9  How., 
69 ;  Ubsdell  agt.  Hoot,  I  Hilt.,  173  ;  Wliitaker  agt.  Desfosse, 
supra  ;  Baker  agt.  Nussbaum,  1  Hilt.,  549.) 

In  this  case  the  bill  of  particulars,  it  is  true,  contains  but 
three  items.** 

Ordinarily,  of  course,  they  would  not  constitute  a  long 
account ;  but  here  they  appear  to  be  gross  charges  for  much 
work  and  labor  performed,  and  services  rendered  in  a  long 
patent  suit  in  the  United  States  court. 

In  addition,  the  affidavit  of  plaintiff's  counsel  set  forth, 
that  the  trial  involved  the  examination  of  a  long  account, 
and  the  affidavit  of  defendant's  counsel  did  not  deny  it. 

We  are  not,  therefore,  prepared  to   say  that  the  issue 
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between  the  plaintiff  and  defendant,  will  not  require  the 
examination  of  a  long  account. 

But  even  supposing  that  such  will  not  be  the  case,  we 
think  sufficient  was  shown  for  the  exercise  of  the  discretion 
of  the  judge  who  made  the  order,  and  it  cannot,  therefore, 
be  interfered  with  by  us. 

The  appeal  should  be  dismissed. 

Chief  Judge  DALY  concurred. 
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SUPREME  COURT. 

ALETHA  Or.  DALLAS,  J>y  JOHN  G.    DALLAS,  her  guardian, 
ad  litem}  appellant,  agt.  JOHN  S.  FOSDICK,  respondent. 

The  right  to  be  educated  in  the  common  schools  of  this  state,  is  one  derived  entirely 
from  legialaton,  and  as  such  is  subject  to  such  limitations  as  the  legislature  may, 
from  time  to  time,  see  fit  to  make.  It  is  not  a  constitutional  right. 

The  provision  contained  in  the  charter  of  the  city  of  Buffalo,  anthorizing  its  com- 
mon council  to  maintain  public  schools  in  said  city,  which  shall  be  free  to  all 
white  children,  between  certain  ages,  residing  within  their  respective  school 
districts  ;  and  the  provision  that  such  common  council  may  establish  one  or  more 
public  schools  which  shall  be  free  to  the  colored  children  of  said  city,  as  well  as 
section  one,  of  title  ten,  of  chapter  HJ81,  of  the  laws  of  1864,  by  which  a  similar 
authority  is  conferred  upon  the  school  officers  of  all  the  incorporated  cities  and 
villages  of  the  state ;  are  not  unconstitutional,  nor  contrary  to  the  act  of  congress 
commonly  called  "the  civil  rights  bill." 

Under  these  provisions  of  the  charter  of  the  city  of  Buffalo,  its  common  council 
may  establish  public  schools  exclusively  for  white  children,  and  public  schools 
exclusively  for  colored  children. 

Eighth  District,   General  Term,  February,  1869. 
Before  DANIELS,  MARVIN  and  BARKER,  Justices. 

THE  plaintiff,  a  colored  girl  of  the  age  of  thirteen  years, 
residing  with  her  parents  in  school  district  No.  11,  in 
the  city  of  Buffalo,  brought  tins  action  for  the  recovery  of 
damages  which  it  was  claimed  in  the  complaint,  she  had 
sustained  by  reasDn  of  having  been  forcibly  evicted  by  the 
defendant  from  public  school  No.  11,  of  said  city. 

The  defendant,  by  his  answer,  alleged  that  at  the  time 
of  such  eviction,  he  was  the  superintendent  of  schools  of 
said  city ;  that  by  the  provisions  of  the  charter  of  said  city, 
its  common  council  were  declared  to  possess  the  rights, 
powers  and  authority,  and  were  bound  to  perform  all  the 
duties,  in  and  for  said  city,  of  commissioners  of  common 
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schools  ;  that  they  were  also  authorized,  by  the  charter  of 
said  city,  to  maintain  public  schools  therein  and  to  make  such 
ordinances  as  they  might  deem  necessary  for  the  prosperity, 
good  order,  and  government  of  said  schools;  that  by  another 
provision  of  such  charter,  the  public  schools  of  said  city 
were  declared  to  be  free 'to  all  white  children  over  the  age 
of  five  and  under  the  age  of  eighteen  years,  residing  within 
their  respective  districts  in  said  city;  and  that  in  pursuance 
of  the  authority  conferred  by  such  provisions  of  said 
charter,  the  said  common  council  had  established  the 
school  in  school  district  No.  11,  mentioned  in  the  complaint. 

The  answer  further  alleged  that  the  said  common  council 
were  also  authorized  by  said  chafter,  to  establish  and  main- 
tain within  suid  city,  one  or  more  schools  which  should 
be  free  to  the  colored  children  of  said  city,  and  that  in  the 
exercise  of  such  authority,  they  had  established,  and  that 
at  the  time  of  the  said  eviction,  they  were  maintaining  a 
free  school  for  the  colored  children  of  said  city;  and  that 
the  common  council  had  duly  enacted  an  ordinance,  which 
was  still  in  force  at  the  time  of  the  said  eviction,  providing 
that  schools  should  be  maintained  in  each  of  the  school 
districts  then  established,  or  thereafter  to  be  established,  to 
which  should  be  admitted  all  the  children  of  said  city,  be- 
tween the  ages  of  five  and  twenty-one  years,  except  colored 
children,  and  those  promoted  to  the  central  school  of  said 
city,  and  providing  also  that  all  colored  children  residing  in, 
said  city,  should  be  permitted  to  attend  the  school  for 
colored  children,  established  and  maintained  as  above  stated  j 
and  that  by  the  provisions  of  the  charter,  he  was  constituted 
the  executive  officer  to  carry  into  effect  the  provisions 
thereof,  and  the  ordinances  of  said  common  council,  in 
respect  to  the  said  public  schools. 

The  answer  further  alleged  that  the  plaintiff  was  a 
colored  child,  within  the  meaning  of  those  terms  as  used  in 
the  charter ;  and  that  she  came  to  the  school  kept  in  said 
district  No*.  11,  and  insisted  upon  remaining  there,  and  at- 
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tending  said  school,  and  receiving  instruction  therein  ;  and 
that  the  defendant  in  the  discharge  of  his  duty,  as  superin- 
tendent of  schools,  requested  the  plaintiff  to  leave  said 
school,  and  informed  her  that  she  would  not  be  permittees 
to  attend  said  school ;  but  that  said  plaintiff  refused  to 
leave  said  school,  and  insisted  upon  remaining  therein  j.and 
that  the  defendant,  using  no  more  force  than  was  necessary, 
thereupon  took  hold  of  the  plaintiff  and  led  her  out  of  said 
school ;  and  that  the  said  act  of  the  defendant  was  the  evic- 
tion mentioned  in  the  complaint. 

To  this  answer,  the  plaintiff  demurred,  and  her  demurrer 
having  j^een  overruled  at  the  special  term,  she,  thereupon,, 
appealed  to  the  general  term*. 

ALBERT  G-.  STEVENS,  for  appellant. 
DAVID  F.  DAY,  for  respondent. 

By  the  court,  DANIELS,  J. — But  one  question  is  presented! 
for  the  consideration  of  this  court,  by  the  demurrer  in  this 
case,  and  that  is  whether  the  plaintiff,  who  is  a  colored 
child,  is  lawfully  entitled  to  attend  a  school  provided  by 
the  city  authorities,  for  the  education  of  white  children  ? 
The  case  involves  no  other  right  or  privilege,  claimed  to  be 
secured  by  the  laws  of  this  state. 

The  right  to  be  educated  in  the  common  schools  of  the  state,. 
is  one  derived  entirely  from  the  legislation  of  the  state;  and 
as  such,  it  has  at  all  times  been  subject  to  such  restrictions 
and  qualifications  as  the  legislature  have  from  time  to  time 
deemed  it  proper  to  impose  upon  its  enjoyment. 

It  is  not  one  of  those  inherent  and  paramount  rights 
which  the  people  by  constitutional  provisions  have  placed 
beyond  the  reach  and  control  of  legislation.  For  the 
provisions  of  the  constitution  upon  this  subject  require 
only  that  the  capital  of  the  common  school  fund,  literature 
fund,  and  United  States  deposit  fund,  shall  be  preserved 
inviolate,  and  that  the  revenue  of  the  common  school  fund 
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and  twenty-five  thousand  dollars  annually  of  the  United 
States  deposit,  fund  shall  be  applied  to  the  support  of  the 
Common  schools.  (Article  9,  Section  1,  Constituion  of 
1846.)  How  the  revenue  is  to  be  applied  is  not  declared, 
neither  are  any  regulations  concerning  its  application  made 
by  the  constitution  itself.  That  was,  therefore,  necessarily 
left  to  the  action  o/  the  legislature.  Under  the  restrictions 
imposed  upon  the  funds  and  revenue  derived  from  them  by 
the  article  of  the  constitution  just  referred  to,  the  legisla- 
ture have  ample  and  complete  authority  to  prescribe  and 
regulate  the  manner  in  which  the  revenue  of  the  funds  shall 
be  applied  towards  the  promotion  of  the  objects  for  which 
they  have  been  secured. 

In  the  course  of  the  execution  of  this  authority,  laws 
have  been  enacted  under  which  the  revenues  derived  from 
these  funds,  to  the  extent  permitted  by  the  constitution, 
have  been  devoted  and  applied  to  the  support  of  common 
schools  throughout  the  state. 

But  the  legislation  of  the  state  concerning  that  fund,  does 
not  necessarily  have  any  connection  with  the  disposition 
which  should  be  made  of  the  controversy  in  the  present 
action.  For  the  right  of  a  person  to  attend  a  public 
school,  is  nowhere  made  to  depend  upon  the  circumstances 
whether  or  not  the  school  is  in  whole  or  in  part  maintained 
by  the  revenue  derived  from  the  common  school  fund.  If 
public  schools'1  are  provided  and  maintained  by  taxation, 
without  receiving  for  that  purpose  any  part  of  the  revenue 
of  the  common  school  fund,  it  is  difficult  to  see  how  the 
rights  or  privileges  of  the  person  attending  such  a  school 
can  be  in  any  manner  prejudiced  thereby.  The  object 
which  it  has  been  the  policy  of  this  state  to  accomplish,  is 
just  as  completely  secured  in  that  manner  as  it  would  be 
if  such  schools  were  maintained  in  part  by  the  revenues 
of  the  fund,  and  in  part  by  taxation.  No  objection,  there- 
fore, can  exist  to  the  legality  of  the  creation  of  the  public 
school,  arising  out  of  the  fact  that  it  may  be  required  to  be 
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maintained  by  taxation  alone.  Hence,  the  legislation  ap- 
plying to  this  subject  in  the  city  of  Buffalo,  cannot  be  justly 
assailed  on  this  account  as  an  unauthorized  exercise  of 
legislative  authority. 

By  this  legislation,  it  was  provided  that  all  public  schools- 
organized  in  the  city  of  Buffalo,  shall    be  free  to  all  white 
children  between  the  ages  of  five  and  eighteen  years,  who 
reside  within  their  respective  districts.     And  that  the  com- 
mon council  shall  provide  and   maintain  one  or  more  free 
schools  in   the  city,  for  the  colored  children  thereof,  and 
shall  raise  all  moneys  necessary,  for  that  purpose  by  taxa- 
tion.    (Laws  of  185?,  4S7,  sections  5  and  7.)     Before  these 
provisions  were  enacted,  it  had  been  generally  provided  by 
statute  that  the  common  schools  of  the  state  should  be  free 
to  all  children  residing  within  the  district,  who  should  be 
between  the  ages  of  five  and  twenty-one  years,  (2  Jl.  S. 
5th  ed.  95.  section  46,)  which  was  sufficiently  general  in  its 
language  to  include  white  and  colored  children  alike.     But 
still  the  right  which  it  secured  was  derived  from  and  con- 
ferred by  the  law,  and  it  was  liable  to  be  modified  and 
changed   by  the  same  authority  that  had  made  the  law. 
And  since  the  power  of  the  legislature  over  the  subject 
was  complete  and  ample,  it  could  in  the  exercise  of  that 
power,  either  repeal  the  law,  and  thereby  defeat  the  right 
altogether,  or  change  and  qualify  it,  or  render  the  law  in- 
applicable in  certain  portions  of  the  state,  leaving  the  others 
to  be  governed  by   its  authority.     It  becomes  important, 
therefore,  to  inquire  what  the  legislature  have  done  in  this 
respect,  not  what  its  constitutional  power  would   properly 
permit  it  to  do.     For  the  latter  furnishes  no  ground  upon 
which  the   authority   of  the  legislature  can   bo   properly 
questioned. 

As  already  seen,  before  the  act  of  1S53,  to  which 
reference  has  been  made,  the  privilege  was  conferred  upon 
all  the  children  in  the  district,  between  the  prescribed  ages, 
of  attending  the  public  schools.  And  it  is,  therefore,  to 


254        NEW  YORK  PRACTICE  REPORTS. 

» 

Dallas  agt.  Fosdick. 

be  presumed  that  a  change  was  intended  to  be  made,  in 
this  respect,  by  the  act  of  1853.  But  that  change  was  not 
for  the  state  at  large,  but  only  for  so  much  of  it  as  was,  or 
should  be,  included  within  the  city  of  Buffalo.  The  object 
of  this  act  of  1853,  was  to  reorganize  the  local  government 
of  the  city,  and  to  confer  upon  it  privileges  and  powers 
not  conferred  upon  the  state  at  large.  Arid  as  a  portion  of 
the  powers  and  privileges  conferred,  those  relating  to  the 
schools  of  the  city  were  included  within  the  objects  of  the 
law.  By  the  express  language  of  that  part  of  the  law  re- 
lating to  the  schools,  the  authorities  of  the  city  were  re- 
quired to  organize  schools  for  white  children,  which  they 
could  only  do  by  excluding  colored  children  from  them. 
The  nature  of  the  power  conferred  to  that  extent,  is 
necessarily  exclusive.  It  is  to  organize  schools  not  for 
white  and  colored  children,  but  for  white  children  as  dis- 
tinguished from  the  colored  children  of  the  city.  Such  an 
organization  of  the  schools,  therefore,  as  would  permit  them 
to  be  attended  by  the  white  and  colored  children  alike, 
would  be  unauthorized  by  the  authority  conferred  by  the 
law.  For  the  law  is  expressly  made  in  such  a  manner  as  to 
create  a  more  restricted  authority.  This  view  of  the  law 
is  sustained  and  fortified  by  the  obligation  subsequently 
imposed  upon  the  common  council,  to  provide  and  main- 
tain one  or  more  colored  schools,  which  shall  be  free  to  the 
colored  children  of  the  city.  The  language  used  is  such 
as  to  render  this  an  imperative  duty.  And  that  would  not 
have  been  imposed  upon  the  common  council  if  it  had  not 
been  intended  by  the  previous  enactment  to  exclude  the 
colored  children  from  the  other  schools  organized  by  the 
city.  For  if  they  were  to  be  at  liberty  to  attend  the  schools 
organized  for  the  white  children,  there  would  be  no  need 
of  schools  for  the  colored  children  alone.  But  as  it  was 
the  intention  of  the  legislature  in  providing  for  the  organ- 
ization of  schools  for  white  children  to  exclude  the  colored 
children  from  them,  it  became  a  consequent  necessity,  that 


NEW  YORK  PRACTICE  REPORTS.       255 

Dallas  agt.  Fosdick. 

other  schools  should  be  provided  for  the  education  of  the 
colored  children,  and  to  meet  that  necessity,  the  duty  of 
providing  and  maintaining  schools  for  such  children,  was 
imposed  upon  the  common  council  of  the  city. 

The  necessary  effect  of  these  provisions  of  the  city  char- 
ter was  to  repeal  by  implication,  so  far  as  it  included  the 
•city  of  Buffalo,  the  general  provision  of  the  previously  exist- 
ing statute,  which  allowed  all  the  children  of  the  district, 
without  regard  to  color,  to  attend  the  public  schools.  For 
the  provisions  of  these  statutes  upon  this  subject  are  directly 
in  conflict  with  each  other.  Both  cannot  be  observed  and 
maintained  together  within  the  territorial  limits  included  by 
the  charter,  for  the  privilege  conferred  upon  all  children,  by 
the  general  law  of  attending  the  same  public  school,  is  very 
manifestly  and  strikingly  in  conflict  with  the  provisions  of 
the  charter,  which  require  that  separate  schools  shall  be 
provided  and  maintained  for  the  white  and  colored  chil- 
dren of  the  city,  and  by  which  the  latter  are  constructively 
excluded  from  the  schools  provided  for  the  former. 

This  separation  of  the  schools  provided  for  white  and 
colored  children  appears  to  have  constituted  a  part  of  the 
general  policy  of  the  state  upon  that  subject.  For  in  1856 
it  was  enacted  that  a  school  for  colored  children  might  be 
established  in  any  city  or  town  of  the  state  (2  JR.  S.,  5th 
ed.,  129,  §  L99).  And  by  an  act  passed  in  1864,  the  power 
of  separating  the  schools  for  white  and  colored  children  is 
conferred  upon  the  school  authorities  of  the  incorporated 
cities  and  villages  of  the  state.  (Laws  of  1864,  1281,  §  1, 
tit.  10.)  So  that  as  the  laws  stand  at  the  present  time,  all 
the  cities  and  incorporated  villages  of  the  state,  by  the  gen- 
eral laws,  have  power  to  separate  the  schools  for  white  and 
colored  children.  And  by  the  additional  provisions  of  the 
charter  of  the  city  of  Buffalo,  this  separation  has  been 
imperatively  required  to  be  made.  The  provisions  contained 
in  this  charter  are  not  affected  by  the  act  of  1864;  for  by 
the  last  section  of  that  act  it  is,expressly  declared  that  the 
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act  shall  not  impair,  or  in  any  manner  affect  or  change  any 
special  law  touching  the  schools  or  school  system  of  any 
city  or  incorporated  village  of  the  state.  (Laivs  of  1864r 
1289,  §  14.) 

It  was  claimed  upon  the   argument  of  the  appeal  taken 
in  this  cause,  that  the  provisions  of  the  charter,  if  they  were 
to  be  so  construed  as  to  exclude  colored  children  from  the 
schools  provided  for  white  children,  were  inconsistent  with  the 
act  of  congress  called  the  "  civil  rights  bill,"  and  had,  there- 
fore, become  inoperative.     But  that  is  very  clearly  not  the 
case.     It  was  no  part  of  the  civil  rights  bill  to  regulate  or 
provide  for  the  enjoyment  of  rights  or  privileges  of  the 
nature  of  those  in  controversy  in  this  case.     A  principal 
object  of  that  act  was  to  confer  citizenship  upon  the  col- 
ored people,  and  in  that  manner  to  abrogate  the  rule  pre- 
viously adopted  by  the  supreme  court  of  the  United  States- 
in  the  decision  of  what  is  commonly  known  as  the  Dred 
Scott  case.     This  was  clearly  and  unequivocally  accom 
plished.     In  addition  to  that,  this  act  was  intended  to  con- 
fer upon  the  colored  people  all  the  substantial  rights  of  the 
citizen.     And  these,  so  far  as  they  are  affected   by  the  act, 
are  enumerated  In  the  first  section,  as  the  right  "to  make 
and  enforce  contracts,  to  sue,  be  parties,  and  give  evidence, 
to  inherit,  purchase,  lease,  sell,  hold  and  convey  real  and 
personal  property,  and  to  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  person  and  property,  as 
is  enjoyed   by  white  citizens."     (Laws  of  Congress,  1866, 
27,  §>  1.)     It  is  clear  that  the  right  or  privilege  of  attend- 
ing a  school  provided  for  white  children  is  not  among  those 
included  in  this  section.     Nothing  is  contained  in  either  of 
the  succeeding  sections  of  this  act  from  which  it  is  or  can 
be  claimed,  that  such  a  right  or  privilege  can  be  derived,  and 
it  is,  therefore,  unnecessary  that  any  particular  reference 
should  be  made  to  them  for  the  purpose  of  disposing  of  this 
case.     They  were  enactad  for  the  purpose  of  more  effect- 
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ually  securing  and  maintaining  the  rights  conferred  by  and 
enumerated  in  the  first  section. 

Under  no  view,  therefore,  that  can  be  properly  taken  of 
the  law  on  this  subject,  did  the  plaintiff  have  the  legal  right 
of  attending  the  school  from  which  she  was  expelled.  For 
that  had  been  provided  for  the  education  of  white  children 
alone,  and  by  the  provisions  of  the  charter  under  which  the 
school  was  organized,  she,  as  well  as  all  other  colored  chil- 
dren, were  constructively  excluded  from  attending  it. 

Courts  of  justice  are  not  allowed  to  regard  or  disregard 
the  laws  on  the  ground  of  policy.  The  proper  policy  to 
be  adopted  by  the  laws,  is  a  matter  addressed  solely  to 
the  legislature.  Where  they  are  constitutionally  enacted, 
the  powers  and  duties  of  courts  are  limited  to  ascertaining 
and  determining  the  meaning  of  the  laws,  and  when  that 
has  been  done  of  carrying  them  into  effect. 

The  order  appealed  from,  must  be  affirmed  with  costs. 

MARVIN,  J.,  concurred ;  BARKER,  dissented ;  DAVIS  took 
no  part  in  the  decision,  not  having  heard  the  argument. 

You  XL.  17 
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N.  Y.  COMMON  PLEAS. 
HELEN  M.  TERHUNE  agt.   JOHN  H.  TERHUNE. 


In  an  action  by  the  wife  against  the  husband /or  a  limited  divorce  on  the  ground 
of  cruel  and  inhuman  treatment,  the  husband  cannot  set  up  as  a  defense,  the 
adultery  of  the  wife. 


General  Term,  December,  1870. 
Before  DALY,  Chief  J.,  LOEW  and  LARREMORE,  J.J. 
APPEAL  from  an  order  overruling  a  demurrer  to  part  of 
the  answer. 

The  facts  appear  in  the  opinion. 

R.  H.  CHANNING,  for  plaintiff  and  appellant. 
A.  A.  PHILLIPS,  for  defendant  and  respondent. 

By  the  court,  LOEW,  J. — This  action  was  brought  by  the 
wife  for  a  limited  divorce  on  the  ground  of  cruel  and  inhuman 
treatment  on  the  part  of  the  husband.  The  answer  denies 
the  charges  of  cruelty,  &c.,  contained  in  the  complaint,  and 
as  a  further  and  separate  defense  alleges  on  information  and 
belief  that  the  plaintiff  committed  adultery  with  various 
persons  therein  named,  and  concludes  with  a  demand  that 
the  complaint  be  dismissed.  The  plaintiff  demurred  to  that 
part  of  the  answer  which  sets  up  her  adultery  as  a  defense. 
The  demurrer  was  overruled  at  special  term,  and  the  plain- 
tiff thereupon  brought  this  appeal. 

In  an  action  of  this  kind,  it  is  not  admissible  for  the 
defendant  to  interpose  the  plea  of  adultery  on  part  of  the 
plaintiff  as  a  defense.  (Henry  agt.  Henry,  17  Abb.,  411.) 
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To  hold  otherwise  would  involve  the  necessity  of  conced- 
ing that  a  husband  has  the  right  to  treat  his  wife  in  a 
<sruel  and  inhuman  manner,  because  she  may  have  been 
guilty  of  adultery.  This  we  are  not  prepared  to  do.  No 
matter  how  reprehensible  the  conduct  of  the  wife  may  have 
been,  it  will  not  justify  the  husband  in  a  resort  to  acts  of 
violence  which  endanger  her  life  or  health,  and  rendering 
it  unsafe  for  her  to  cohabit  with  him.  The  proper  remedy, 
and  in  fact,  the  only  one  provided  by  law,  for  a  husband 
under  such  circumstances,  is  an  application  to  the  courts  for 
a  redress  of  his  grievances. 

The  order  appealed  from  should  be  reversed. 

Chief  Judge  DALY  and  Judge  LARREMORE,  concurred. 


260  NEW  YORK  PRACTICE  REPORTS. 

Brown  agt.  Ashbough. 


SUPREME  COURT. 

'0'(         •  .       «         .. 

ADAM  BROWN  and  others  agt.  FREDERICK  A.  ASHBOUGH. 

Where  it  appeared  from  the  affidavits  nsed  on  the  motion,  that  the  defendant  left 
the  city  of  Hamilton,  Canada,  where  he  had  resided  and  done  business  for  sev- 
eral years  as  a  grocer,  on  the  24th  of  September,  1870 — having  always  been  a> 
British  subject — and,  having  previously  become  insolvent  and  selling  oat  his 
business  there,  and  come  to  the  state  of  New  York  on  the  26th  of  September, 
with  the  intention  of  taking  up  his  residence  in  this  state,  and  on  the  3d  of  Octo- 
ber came  to  the  city  of  Buffalo,  with  the  intention,  in  good  faith  to  reside  therein 
permanently;  that  he  left  Hamilton  with  the  intention  of  not  again' returning 
there  as  a  resident ;  that  just  prior  to  his  arrest  he  wrote  to  his  wife  (who  was 
then  at  Hamilton),  that  he  had  taken  np  his  residence  in  Buffalo,  and  requested 
her  to  come  to  him — he  was  then  endeavoring  to  rent  a  house  in  Buffalo  for  him- 
self and  family,  and  that  they,  at  the  time  of  his  arrest,  were  intending  to  move 
to  Buffalo,  and  would  have  done  so,  but  for  the  arrest,  the  day  after  snch  arresi. 

Held,  that  the  attachment  be  set  aside  as  unauthorized — the  defendant  was  a  resi- 
dent of  this  state.  (The  question  of  residence  and  domicil  discussed.) 

Erie  Special  Term,  September,  1870. 

MOTION  to  vacate  attachment  granted  upon  the  affidavit 
of  the  plaintiff,  Brown,  that  the  defendant  does  not  reside 
in  the  state  of  New  York,  but  that  his  house  and  place 
of  business  is  in  the  city  of  Hamilton,  Canada.  The 
causes  of  action,  as  stated  in  the  affidavit,  are  upon  several 
promissory  notes,  given  by  the  defendant  to  the  plaintiff* 
in  Hamilton,  Canada,  where  the  parties  reside;  the  plaintiffs 
were  and  still  are  wholesale  grocers,  and  the  defendant  was  a 
retail  grocer  from  June,  1868,  to  September  24th,  1S70,  in 
the  city  of  Hamilton,  where  he  resided  with  his  family  and 
had  so  resided  for  many  years  previous.  The  action  was 
commenced  and  the  attachment  issued  October  llth.  The 
grounds  upon  which  the  motion  to  vacate  was  made,  were 
that  the  defendant  had  ceased  to  be  a  resident  of  Canada, 
and  had,  when  the  attachment  was  issued,  became  ''a  resi- 
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dent  of  this  state."     A  summary  of  the  affidavits  touching 
•this  question  is  given  in  the  opinion. 

JOHN  DOUGLAS,  attorney  for  plaintiff. 
C.  C.  SPRAGUE,  of  counsel. 
NICHOLS  &  BOBBINS,  for  defendant. 

MARVIN,  J. — The  substance  of  the  statement  made  by  the 
defendant  in  his  affidavit  is,  that  on  the  24th  day  of  Sep- 
tember, 1S70,  he  left  the  city  of  Hamilton,  Canada,  and  on  the 
26th  came  to  the  state  of  New  York,  with  the  intention  of 
taking  up  his  residence  therein  ;  that  he  arrived  on  that  day 
in  the  city  of  Lockport,  where  he  remained  over  night 
£nd  a  portion  of  the  next  day,  and  then  went  to  Tonowanda 
and  transacted  some  business,  and  remained  there  until  Octo- 
ber 3d,  when  he  came  to  the  city  of  Buffalo,  with  the 
intention,  in  good  faith,  to  reside  there  permanently ;  that 
he  left  Hamilton  with  the  intention  of  not  returning 
thereto,  but  in  good  faith  of  taking,  up  his  permanent 
residence  in  the  city  of  Buffalo.  He  spoke  of  his  brother's 
visit  to  him  in  Lockport,  and  his  endeavors  to  persuade  him 
to  return  to  Hamilton,  and  his  refusal  to  do  so,  and  his 
declarations  to  his  brother  of  his  intention  not  to  return, 
but  to  take  up  his  residence  in  Buffalo ;  his  brother 
visited  him  in  Buffalo,  October  3d,  and  a  like  interview  was 
had  with  the  like  result,  and  that  he  stated  to  his  brother 
his  intention  of  having  his  wife  and  household ,  goods 
removed  to  Buffalo,  and  he  requested  his  brother  to  take 
steps  to  effect  this ;  that  October  3d,  he  took  up  his  resi- 
idence  permanently  in  Buffalo,  and  ever  since  has  resided  in 
Buffalo.  That  just  prior  to  his  arrest  he  wrote  to  his  wife 
that  he  had  taken  up  his  residence  in  Buffalo,  and  requested 
ter  to  come  to  him  ;  he  was  then  endeavoring  to  rent  a 
house  in  Buffalo  for  himself  arid  family,  and  that  his  wife 
would  have  come  to  Buffalo  to  reside  with  him,  within  a  day 
or  two,  if  he  had  not  been  arrested.  (The  arrest  was  in 
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this  action  upon  the  alleged  ground  of  fraud  in  contracting 
the  debts.)  That  at  these  times,  he  did  not  anticipate  the 
the  commencement  of  any  action  against  him.  His  brother, 
Roderick,  made  an  affidavit  confirming  the  statement  of  the 
defendant,  as  to  the  conversations  between  them  at  Lock- 
port  and  in  Buffalo.  That  the  wife  and  family  of  the 
defendant,  at  the  time  of  the  arrest,  were  intending  to  move 
to  Buffalo,  and  would  have  done  so,  but  for  the  arrest,  the 
day  after  such  arrest. 

The  affidavits  read  in  opposition  to  the  motion,  show  that 
the  defendant  and  his  wife  and  her  lather,  were  British  sub- 
jects and  resided  for  a  long  time  in  Hamilton,  where  the 
defendant  was  doing  business,  and  where  he  had,  with  his- 
family,  a  fixed  residence ;  that  his  family  remained  until 
after  the  commencement  of  this  action  ;  that  the  defendant 
was  insolvent,  and  that  his  effects  in  Hamilton  are  being 
administered  under  the  insolvent  laws  there  in  force.  That 
he  left  Hamilton  the  24th  day  of  September,  for  the  United 
States,  and  a  strong  belief  is  expressed,  that  when  the 
defendant  went  to  the  United  States,  he  went  there  to  see 
whether  he  could  find  a  place  to  establish  himself  in  busi- 
ness, and  not  with  the  intention  of  fixing  his  abode  at  any 
particular  place,  but  with  the  view  and  intention  of  going 
about  and  searching  from  place  to  place,  to  see  if  he  could 
discover  any  convenient  place  of  residence. 

This  was  an  action,  as  appeared  from  the  affidavit  pre- 
sented to  the  officer,  in  which  an  attachment  was  proper. 
It  arose  on  contract  for  the  recovery  of  money,  and  an 
attachment  was  proper  u  against  a  defendant  who  was  not 
a  resident  of  this  state."  If  the  defendant  was  at  the  time, 
a  resident  of  the  state,  then  the  attachment  was  unautho- 
rized. 

The  defendant's  residence  and  domicil  were  certainly  in 
Hamilton,  Canada,  on  the  24th  day  of  September,  1870r 
and  they  had,  for  a  long  time,  been  there.  The  defendant 
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was  born  in  Canada  and  was  a  British  subject.  One  of  the 
rules  (the  16th)  stated  by  Story  (Conf.  of  Laws,  47),  is  that 
a  domicil  once  acquired,  remains  until  a  new  one  is 
acquired.  The  instant  the  new  one  is  acquired  the  pre- 
vious domicil  ceases.  It  is  a  rule  that  every  person  has  a 
domicil  somewhere,  and  he  can  have  but  one  at  the  same 
time,  for  one  and  the  same  purpose  (5  Pick.,  589). 
Evidence  is  defined  in  BurriWs  L.  D.,  to  be  ''one  who  has 
a  seat  or  settlement  in  a  place ;  one  who  dwells,  abides,  or 
lives  in  a  place,  an  inhabitant,  one  who  resides  or  dwells  in 
a  place  for  some  time,"  &c.  Bouvier's  L.  D.  ll  Domicil  is 
the  place  where  a  person  has  fixed  his  ordinary  dwelling, 
without  a  present  intention  of  removal."  To  constitute  a 
domicil  two  circumstances  must  unite,  viz.:  actual  resi- 
dence and  an  intention  to  remain.  Bouvier  defines  "  resi- 
dence" the  place  of  one's  domicil. 

Chancellor  WALWORTH  in  Matter  of  Wrigley  (8  Wend., 
1 4  0),  says  inhabitancy  and  residence  mean  a  fixed  and  per- 
manent abode  or  dwelling  place  for  the  time  being,  as  con- 
tradistinguished from  a  mere  temporary  locality  of  existence. 

By  Story's  7th  Rule,  45,  if  a  man  removes  to  another 
place,  with  an  intention  to  make  it  his  permanent  residence, 
it  becomes  instantaneously  his  place  of  domicil. 

The  original  domicil  is  not  gone,  until  a  new  one  has 
been  actually  acquired. 

In  this  case  I  have  no  doubt  the  defendant  left  Canada 
(some  of  the  affidavits  say  absconded),  with  a  fixed  intention 
not  to  return.  He  had  been  in  business  in  Hamilton,  some- 
thing more  than  two  years.  He  was  insolvent.  He  says 
sold  all  his  stodt  in  trade.  I  also  think  he,  at  the  time, 
intended  to  fix  his  residence  in  this  state,  he  says  in  Buffalo. 
The  abandoning  of  one's  residence,  even  with  the  intention 
of  not  returning,  is  not  ordinarily  enough  to  destroy  the 
domicil.  Another  domicil  or  residence  must  be  acquired. 
Indeed  under  our  statute  the  attachment  goes  against  any 
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one  "who  is  not  a  resident  of  this  state."  My  difficulty  is 
in  deciding  whether  the  defendant  had,  on  the  llth  day  of 
October,  became  a  resident  of  the  state.  I  have,  with  some 
hesitation,  come  to  the  conclusion,  that  the  defendant  had 
become  a  resident  of  the  state.  His  intention  to  abandon 
his  residence  in  Canada,  is  clear,  and  it  is,  I  think,  equally 
clear  that  he  intended  to  establish  a  residence  in  this  state. 
The  question  is  had  he  done  so.  Was  his  residence  in 
Buffalo  actually  established',  so  as  to  satisfy  the  rule  of  actual 
residence  and  intention  to  remain.  He  had  been  living, 
stopping  in  Buffalo  from  October  3d  to  October  ]  1th.  He 
had  avowed  his  settled  purpose  to  remain  there,  he  had 
been  making  efforts  to  procure  a  residence  for  his  family, 
and  a  place  for  business — he  had  made  some  arrangements 
for  the  removal  of  his  family  from  Hamilton  to  Buffalo. 
He  had  furnished  no  evidence,  by  conversations  or  other- 
wise, of  his  intention  to  leave  Buffalo  for  some  other  place, 
or  of  any  doubt  about  his  remaining  in  Buffalo.  It  will 
be  seen  on  examining  some  of  the  cases  (above  referred  to  and 
others),  that  the  question  was  whether  the  residence,  in  a 
particular  place,  had  been  established  ;  whether  Buffalo, 
for  instance,  in  the  language  of  Chancellor  WALWORTH,  had 
become  "a  fixed  and  permanent  abode  or  dwelling  place 
for  the  time  being"  of  the  defendant,  as  contra-distinguished 
from  a  mere  temporary  locality  of  existence.  Upon  this 
question,  Frost  agt.  JBrisbin,  19  Wend.,  11;  Burrows  agt. 
Miller ',  4  How.,  349;  Lee  agt.  Stanley,  9  How.,  272,  may 
be  consulted.  See,  also  10  How.,  272;  Hurlbert  agt.  See- 
ley,  11  How.,  507.  In  some  of  the  affidavits  read  in  oppo- 
sition to  the  motion  the  affiants  express  the  belief  that  the 
defendant  went  to  the  United  States  to  see  whether  he  could 
find  a  place  to  establish  himself  in  business,  and  not  with 
the  intention  of  fixing  his  abode  at  any  particular  place,  but 
with  the  view  and  intention  of  going  about  and  searching 
from  place  to  place,  to  see  if  he  could  discover  any  conven- 
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ient  place  of  residence.  No  facts  are  stated  in  support  of 
this  theory,  and  none  appear  in  the  case.  As  a  question 
of  fact,  I  think  I  must  hold  that  the  defendant  had  become 
a  resident  of  Buffalo,  and  that  his  residence  in  Hamilton 
had  ceased.  It  follows  that  the  attachment  must  be  set 
aside. 


266  SEW  YORK  PRACTICE  REPORTS. 

Coykendall  age.  Eaton. 


SUPREME  COURT. 

PETER  COYKENDALL,  respondent,  agt.  NATHAN  P.  EATON, 

appellant. 

Where  personal  property  was  delivered  to  a  cleric  of  an  innkeeper,  who  agreed  to> 
keep  it  safely  until  the  guest,  v»  ho  delivered  it,  could  eend  for  it : 

Held,  that  the  clerk  could  not,  without  special  authority,  bind  the  innkeeper  by  each 
agreement,  in  case  of  a  loss  of  the  property,  as  the  agreement  extended  his 
liability  beyond  the  time  the  person  leaving  it  was  a  guest  of  the  innkeeper ; 
although  had  the  property  been  delivered  to  the  clerk,  without  any  special. 
agreement,  the  innkeeper  would  probably  have  been  bound. 

Syracuse,  November  General  Term,  1870. 

THIS  action  was  brought  to  recover  the  value  of  a  wolf 
robe  and  cushion  left  by  plaintiff's  son  at  the  defendant's 
hotel  on  the  morning  of  the  29th  day  of  November,  1867. 

Said  goods  were  demanded  of  defendant  by  plaintiff  be- 
fore suit,  and  the  defendant  refused  to  deliver  them  or  pay 
for  them. 

This  action  was  first  tried  in  a  justice's  court,  before  Mr, 
SPAULDING,  Esq.,  justice  of  the  peace,  at  Geddes,  and  a 
judgment  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  the  sum  of  $40  damages,  and  $5  costs,  on  the 
28th  day  of  December,  1867. 

The  defendant  thereupon,  appealed  to  the  county  court 
of  Onondaga  county,  where  the  case  was  retried,  on  the 
3d  of  March,  1868,  before  his  Honor,  HENRY  RIEGEL, 
county  judge,  and  a  jury,  which  trial,  resulted  in  a  verdict 
of  the  jury  in  favor  of  the  plaintiff  for  the  sum  of  $40 
damages.  , 

The  defendant  thereupon,  appealed  to  the  general  term 
of  the  supreme  court,  in  due  form,  and  a  new  trial  was 
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granted  at  the  October  term  of  said  court,  held  at  the  court 
house,  in  Syracuse,  in  the  year  1868. 

The  cause  came  back  for  a  new  trial  in  the  county  courty 
and  was  again  tried  in  said  court,  at  the  December  term 
thereof,  in  1868,  before  his  Honor,  HENRY  RIEGEL,  county- 
judge,  and  a  jury,  which  resulted  in  a  dismissal  of  the  com- 
plaint by  order  of  the  court. 

The  plaintiff  thereupon,  duly  appealed  to  the  general  term 
of  the  supreme  court,  for  a  new  trial,  which  appeal  was 
argued  at  the  April  term  of  said  court,  and  a  new  trial  duly 
granted — Mr.  Justice  FOSTER  writing  the  opinion  of  the 
court,  which,  with  the  briefs  of  counsel,  are  found  reported 
in  37  How.,  438. 

The  cause  came  down  for  a  third  trial  in  the  county  court 
of  Onondaga  county,  at  the  October  term  thereof,  1869r 
before  his  Honor  HENRY  RIEGEL,  county  judge,  and  ajuryy 
which  trial  again  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff, for  the  sum  of  $40  damages. 

Judgment  was  entered  on  this  verdict,  November  1 7th, 
3869,  in  favor  of  the  plaintiff,  and  against  the  defendant,  for 
the  sum  of  $405  34. 

The  defendant  again  appeals  from  the  order  of  the  county 
court,  denying  a  new  trial,  and  also  from   the   judgment 
entered  on  the  verdict  of  the  jury,  to  the  general  term  of 
this  court,  for  a  new  trial. 

R.  H.  GARDNER,  for  appellant,  defendant. 
T.  K.  FULLER;  for  respondent,  plaintiff1. 

By  the  court,  MULLIN,  P.  J. — The  plaintifi  not  being  a 
guest  of  the  defendant,  when  the  robe  was  left  in  the  care 
of  Case,  the  latter  became  liable,  if  at  all,  as  bailee  of  the 
robe,  and  bound  to  take  such  care  of  it,  as  a  prudent  man 
would  take  of  his  own  property. 

The  defendant  was  liable  for  the  property  of  guests  who 
came  to  his  house  the  evening  of  the  ball,  whether  they 
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came  to  attend  it,  or  for  the  purpose  of  remaining  the  night, 
or  merely  taking  supper. 

Case,  however,  had  no  authority  to  bind  the  defendant 
to  liability  for  property  delivered  to  him  beyond  the  time 
that  guests  remained  at  the  hotel,  nor  had  he  authority  to 
receive  the  property  of  persons  not  guests,  or  not  brought 
by  guests  for  the  purpose  of  safe  keeping. 

The  plaintiff's  son  testified  that  Case  received  the  robe 
And  cushion  the  second  time,  and  agreed  to  take  care  of 
them  for  him  until  he  could  send  for  them.  This  was  a 
contract  Case  had  no  authority  to  make,  and  thereby  bind 
the  defendant. 

Had  the  property  been  delivered  to  Case,  without  any 
special  agreement,  the  defendant  would  probably  be  bound ; 
but  without  express  authority,  Case  could  not  bind  him  by 
a  contract  extending  his  liability  beyond  the  time  the 
person  leaving  the  property  was  a  guest  of  the  defendant. 

The  judgment  of  t^e  county  court  must  be  reversed,  and 
a  new  trial  ordered,  costs  to  abide  the  event. 
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SUPREME   COURT. 

EDWARD     A.    CIPPERLY    and    others,    agt.     CATHERINE 
CIPPERLY  and  others. 


Where  the  testator,  by  his  will  gave  to  his  wife  the  use,  daring  her  natural  life,  of  all 
of  his  real  and  personal  estate,  and  then,  "I  give  and  devise  unto  may  daughter, 
Catherine,  the  wife  of  Barnard  J.  Cipperly,  and  after  her  decease  to  her  lawful 
heirs,  all  my  real  estate,"  &c. : 

Held,  that  by  the  devise  to  his  daughter  Catherine,  she  took  a  fee  in  all  the  real 
estate.  As  the  real  estate  was  charged,  solely,  with  the  payment  of  legacies — 
some  of  which  were  payable  immediately,  it  was  still  more  evident  that  the 
testator  intended  to  devise  a  fee  to  his  daughter  Catherine,  who  was  to  pay  such, 
legacies  out  of  the  real  estate. 

The  heirs  of  Catherine,  the  devisee,  would  take  the  same  estate  after  the  decease 
of  Catherine,  as  they  would  if  the  words  ''  after  her  decease"  had  been  omitted 
from  the  will — which  would  be  such  of  her  real  estate  as  had  not  been  disposed 
of  iu  her  life  time. 


Troy  Special  Term,  November,  1870. 

THIS  is  a  motion  by  the  defendants  to  dissolve  an  injunc- 
tion heretofore  granted,  restraining  the  defendant  Catherine 
Cipperly,  her  agents  and  servants  from  cutting  and  remov- 
ing wood  and  timber  from  the  premises  occupied  by  her, 
situated  in  the  town  of  Brunswick.  The  plaintiffs  claim  to 
be  the  owners  in  fee  of  said  premises  subject  to  the  life 
estate  of  the  said  Catherine,  deriving  their  title  under  and 
by  virtue  of  the  last  will  and  testament  of  Augustus  Burdick 
late  of  said  town  of  Brunswick,  deceased. 

By  said  will,  which  beurs  date,  June  14th,  1844,  the 
testator  devised  and  bequeathed  to  his  wife,  as  follows : 
u  First,  I  give  and  bequeath  unto  my  beloved  wife, 
Catherine,  the  use,  occupancy,  avails,  income  and  interest 
of  all  my  real  and  personal  estate,  to  have,  and  to  hold  the 
same  for  her  sole  benefit,  during  her  natural  life,"  He 
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then  made  the  following  devise  in  favor  of  his  daughter 
Catherine,  one  of  the  defendants  :  u  Secondly,  I  give  and 
devise  unto  my  daughter  Catherine,  the  wife  of  Barnard  J. 
Cipperly,  and  after  her  decease  to  her  lawful  heirs,  all  my 
real  estate  which  I  hold  and  possess,  to  take  full  possession 
of  the  same  after  the  decease  of  my  said  beloved  wife,  in 
-consideration  of  paying  two  thousand  five  hundred  dollars 
as  legacies,  for  the  payment  of  the  above  said  sum,  I  hereby 
make  my  real  estate  holden,  &c."  The  testator  by  the 
will,  disposed  of  all  his  personal  estate,  bequeathing  one 
third  part  thereof  to  his  said  daughter  Catherine.  The 
defendant,  Catherine  Cipperly,  being  in  possession  of  the 
farm  devised  by  the  will,  commenced  cutting  and  removing 
the  wood  standing  and  growing  upon  the  same,  to  prevent 
which  a  preliminary  injunction  was  granted,  and  the  defend- 
ants move  to  disolve  the  same. 

W.  A.  BEACH,  and  C.  E.  PATTERSON,  for  the  motion. 
H.  PECK,  in  opposition. 

INGALLS,  J. — The  important  question  involved  in  this 
motion  is,  whether  the  defendant,  Catherine  Cipperly,  by 
the  will  of  her  father,  became  seized  in  fee  of  said  premises, 
or  took  merely  a  life  estate  therein.  And  the  determina- 
tion of  the  question  depends  upon  the  construction  which 
is  to  be  given  to  said  will.-  The  will  was  executed  sub- 
sequent to  the  taking  effect  of  the  Revised  Statutes,  and 
hence,  the  case  is  not  embarrassed  by  many  of  the  arbitrary 
rules  and  artificial  distinctions,  which  hvae  been  applied  in 
the  construction  of  wills  executed  prior  to  the  adoption  of 
said  statutes  when  words  of  perpetuity,  or  what  was 
equivalent  thereto,  were  required  to  create  a  fee. 

•In  interpreting  this  will,  the  controlling  inquiry  is,  what 
was  the  intention  of  the  testator  as  gathered  from  the  whole 
instrument.  In  Pond  agt.  Boyle,  (10  Paige,  Chan.  Hep., 
152.)  The  chancellor  has  defined  very  clearly  the  rule 
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•which  should  govern  such  construction.  "  The  intention 
of  the  testator,  as  far  as  is  consistent  with  the  rules  of  law, 
must  govern  in  the  construction  of  a  will.  When,  there- 
fore, the  intention  is  apparent  upon  the  whole  will  taken 
together,  the  court  must  give  such  a  construction  as  to 
support  the  intention  even  against  grammatical  rules,  and  to 
effectuate  his  evident  intention,  words  and  limitations  may 
be  transposed,  supplied  or  rejected.  Kent's  Com.  vol.  4,  p. 
535 :  The  learned  author  remarks,  "  the  intention  of  the 
testator  is  the  first  and  great  object  of  inquiry  ;  and  to  this 
object  technical,  rules  are  to  a  certain  extent,  made  sub- 
servient. The  intention  of  the  testator  to  be  collected 
from  the  whole  will  is  to  govern,  provided  it  be  not  unlaw- 
ful, or  inconsistent  with  the  rules  of  law.  The  control 
which  is  to  be  given  to  the  intention  by  the  rules  of  law, 
is  to  be  understood  to  apply  not  to  the  construction  of 
words,  but  to  the  nature  of  the  estate."  ( See  also  Tatar 
agt.  Tator,  2  Barb.,  437.)  The  will  gives  to  the  wife  of 
the  testator,  the  use  during  her  natural  life  of  all  his  real 
-and  personal  estate,  and  in  framing  that  devise  apt  words 
were  employed,  showing  clearly  that  the  draftsman  knew 
what  language  to  use  in  creating  such  life  estate.  The 
personal  estate  was  all  disposed  of  by  the  will,  and  no 
portion  thereof  applied  to  the  payment  of  legacies,  and  the 
same  are  expressly  charged  upon  the  real  estate  in  question, 
and  therefore,  the  only  fund  chargeable  with  the  payment 
thereof.  The  legacies  thus  charged  amount  to  $2,500  of 
which  $500  is  directed  by  the  will  to  be  paid  immediately 
after  the  decease  of  the  testator,  and  his  wife  $1,000  in 
two  years  thereafter,  and  the  remaining  $1,000  in  four 
years  thereafter. 

The  real  estate  devised  consisted  of  a  farm  of  160  acres 
of  land. 

The  words,  "I  give  and  devise  unto  my  daughter 
Catherine,  the  wife  of  Barnard  J.  Cipperly,  and  after  her 
decease  to  her  lawful  heirs,  all  my  real  estate,  &c,"  do  but 
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express  what  the  law  would  imply  if  the  words  "  after  Tier 
decease"  had  been  omitted,  because  her  heirs  would  only 
become  seized  at  her  decease  of  such  of  her  real  estate  as 
had  not  been  disposed  of  in  her  life  time.  Hence,  the 
words  after  her  decease,  may  be  rejected  without  defeating 
the  intention  of  the  testator,  or  doing  violence  to  any 
principle  of  law.  The  devise  in  question  is,  in  my  judg- 
ment clearly  distinguishable  from  a  class  of  cases,  of  which 
some  are  referred  to  by  the  plaintiff's  counsel,  where  the 
estate  is  given  to  one  person,  and  after  his  decease  to  an 
individual  particularly  named,  because  the  naming  of  such 
individual  would  show  a  clear  intention,  that  the  fee  was 
not  designed  to  be  vested  in  the  first  taker.  The  word 
"heirs"  may,  more  properly  be  understood  to  characterize  the 
nature  of  the  estate,  rather  than  to  designate  the  particular 
party  who  is  to  take  the  estate,  or  interest  devised,  or 
granted.  Again,  I  think  it  quite  evident  from  the  will, 
that  Catherine  was  intended  to  be  charged  with  the  pay- 
ment of  the  legacies,  arid  that  the  real  estate  was  subjected 
to  a  lien  as  sfcurity  for  the  payment  thereof.  The  fact 
that  the  legacy  of  $500  was  directed  to  be  paid  immediately 
after  the  decease  of  the  testator  and  his  wife,  coupled  with 
the  additional  fact,  that  the  personal  estate  was  all  disposed 
of  by  the  will,  so  that  it  could  not  be  resorted  to  as  a  fund 
to  pay  such  legacies,  show  pretty  clearly  who  was  intended 
to  be  charged  with  the  payment  of  the  legacies.  Certainly, 
the  heirs  of  Catherine  would  hardly  be  required  to  pay 
the  same  while  she  was  in  the  enjoyment  of  the  real  estate, 
nor  is  it  reasonable  to  conclude  that  the  testator  designed 
to  impose  such  burden  upon  his  daughter  Catherine,  as 
the  payment  of  $2,500,  and  give  her  merely  a  life  estate 
in  a  property  of  no  greater  value — we  are  not  to  conclude 
that  he  intended  to  prefer  grand  children  to  his  own  child. 
The  failure  to  pay  the  legacies,  $500  of  which  became  due 
the  instant  Catherine  was  entitled  to  the  possession  of  the 
premises,  subjected  the  real  estate,  to  a  sale  to  satisfy  the 
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same,  so  that  if  Catherine  only  took  a  life  estate,  she  would 
be  compelled  to  pay  the  same  to  protect  such  estate.  I 
conclude  that  it  was  the  intention  of  the  testator  to  devise 
to  his  daughter  Catherine,  the  real  estate  in  fee,  and  that 
the  law  interposes  no  insurmountable  obstacle  in  the  way 
of  giving  effect  to  such  intention.  If  the  views  expressed 
are  correct,  it  follows  that  the  defendants  had  a  right  to  cut 
and  remove  the  wood  and  timber  upon  said  premises,  and 
that  the  injunction  must  be  dissolved.  The  motion  is 
granted  with  $10  costs. 

VOL.  XL.  18 


274  •        NEW  YORK  PRACTICE  REPORTS. 

Maloy  agt.  N.  Y.  Central  R.R.  Co. 


,     SUPREME  COURT. 

LAWRENCE  MALOY  agt.  THE  NEW  YORK  CENTRAL  RAILROAD 

COMPANY. 


Questions  of  negligence  on  controverted  facts,  are  questions  for  the  jury,  not  question* 
of  law  for  the  court. 

The  rule  applied  to  a  case  where,  among  other  defenses  founded  on  negligence,  it 
was  claimed  by  defendant  that  the  injury  to  the  arm  of  plaintiff  which  was  the 
subject  of  the  action,  was  aggravated  by  the  negligence  of  plaintiff  in  omitting 
remedies  which  he  ought  to  have  applied  to  relieve  himself. 

It  is  the  duty  of  the  plaintiff  in  such  a  case,  to  take  proper  care  of  the  injured  mem- 
ber. But,  where  the  evidence  is  properly  submitted  to  the  jury,  they  are  th« 
judges  of  what  is  proper  care  and  treatment 

The  evidence  in  this  case  tended  to  show  that  the  injury  to  plainitff 's  arm,  and 
wrist  was  very  severe,  and  probably  permanent  in  its  character : 

Held,  that  $2,500  was  not  excessive  damages. 


Erie  General  Term,  February,  1870. 

THIS  was  an  action  to  recover  damages  for  injuries  suf- 
fered by  the  plaintiff  by  falling  into  a  hole  opened  and  left 
by  the  workmen  of  the  defendant  in  a  public  sidewalk, 
crossing  its  tracks  at  Niagara  Falls.  It  was  claimed  by 
plaintiff  that  defendant  was  negligent  in  leaving  the  hole 
open,  and  unguarded  during  a  whole  night ;  and  by  the 
defendant  that  plaintiff  was  negligent  in  walking  where  he 
could  not  see  without  a  light;  also  in  omitting  to  apply 
proper  remedies  to  his  injured  arm,  after  the  accident.  The 
facts  in  evidence  are  sufficiently  referred  to  in  the  opinion 
of  the  court.  The  case  arose  on  defendant's  appeal  from 
order  of  special  term,  denying  a  new  trial. 

HOLMES  &  FITTS,  for  plaintiff. 
A.  P.  LANING,  for  defendant. 
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By  the  court,  MARVIN  P.  J. — The  evidence  proved  or 
tended  to  prove  that  the  defendant,  in  the  year  1862,  while 
making  certain  repairs  to  its  railway  track,  at  or  near 
Niagara  Falls,  took  up  and  moved  some  of  the  plank  of 
the  sidewalk,  which  sidewalk  crossed  the  said  road-tracks, 
leaving  a  hole  or  depression  of  some  ten  or  twelve  inches ; 
•that  the  plaintiff  in  passing  along  the  sidewalk,  about 
nine  o'clock  in  the  evening,  a  dark  and  rainy  night,  stepped 
into  the  hole,  and  fell,  striking  on  his  left  hand,  which  was 
injured.  There  was  considerable  evidence  touching  the 
-extent  of  the  injury,  and  the  condition  of  the  sidewalk, 
as  it  was  left  by  the  servants  of  the  defendant.  There  was 
-a  motion  for  a  non-suit,  on  the  grounds,  1st,  that  there 
•was  no  negligence  on  the  part  of  the  defendant  proved  ;  2d. 
that  there  was  negligence  proved  on  the  part  of  the  plain- 
tiff) which  contributed  to  the  injury.  The  motion  was 
denied,  and  the  defendant  excepted.  The  defendant  gave 
some  evidence  as  to  the  extent  of  the  injury ;  also  as  to  the 
•manner  of  treatment  of  the  injury  by  the  plaintiff;  also,  as 
to  the  condition  of  the  sidewalk  as  left  by  the  servants  of 
the  defendant.  The  charge  of  the  court  is  not  given.  The 
verdict  was  for  the  plaintiff)  $2,500. 

The  defendant's  counsel  in  his  points,  claims  that  the 
defendant  restored  the  sidewalk  in  such  a  manner  as  ren- 
dered travel  on  it  safe,  and  that  it  was  not  negligent ;  also, 
that  the  plaintiff  was  negligent,  and  especially  in  travelling 
along  the  sidewalk  in  a  dark  night,  without  a  lamp  or 
other  light.  The  evidence  touching  the  negligence  of  the 
parties,  was  for  the  jury.  The  evidence  on  the  part  of  the 
plaintiff,  I  think,  showed  very  clearly  the  negligence  of  the 
servants  of  the  defendant,  and  I  do  not  think  that  the  evi- 
dence on  the  part  of  the  defendant  made  the  case  much 
better.  By  it,  it  appeared  that  some  of  the  plank  were 
laid  down  across  the  space ;  that  the  space  between  the  two 
west  tracks  of  the  railroad  (some  seven  feet)  "  was  not  all 
covered,  not  more  than  half  not  covered."  The  evidence 
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clearly  showed  that  there  was  a  hole  left  into  which  the 
plaintiff  stepped,  and  that  he  fell  and  received  the  injury. 

Whether  it  was  negligence  in  the  plaintiff  to  walk  upon 
the  sidewalk  in  a  dark  night  without  a  light,  was  a  question 
of  fact  for  the  jury,  and  not  a  question  of  law  for  the  court. 
So,  also  as  to  the  treatment  of  the  injured  wrist.  It  was 
undoubtedly  the  duty  of  the  plaintiff  to  take  proper  care 
of  the  hand  and  wrist,  and  if  necessary,  to  employ  a  com- 
petent surgeon.  There  was  considerable  evidence  touching 
the  injury  and  its  treatment,  all  of  which  was  submitted 
to  the  jury,  and  the  question  of  the  negligence  of  the  plain- 
tiff in  regard  to  the  injury  was  for  the  jury. 

The  verdict  ought  not  to  be  set  aside  on  the  ground 
that  the  damages  were  excessive.  The  evidence  tended  to- 
prove  a  very  severe  injury,  and  probably  in  its  character, 
permanent. 

The  order  appealed  from,  must  be  affirmed,  with  costs. 

Order  affirmed. 

DANIELS  and  TALCOTT,  J.J.,  concurred,  BARKER,  J.,  was 
present,  but  did  not  participate,  the  cause  having  been  tried 
before  him. 
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N.  Y.  SUPERIOR  COURT. 

RUFUS  W.  LEAVITT  and  others  agt.  CHARLES  H.  DABNEY 
and  others. 

The  court  has  no  power  to  award  damages  to  a  defendant  in  an  injunction  suit. 
In  such  an  action  the  only  eecarity  a  defendant  has,  is  the  undertaking  required  by 

the  222d  section  of  the  Code. 
Upon  final  judgment  dissolving  an  injunction,  the  sureties  become  liable  to  the 

defendant|for  the  damages  he  has  sustained  by  reason  of  the  injunction. 
Such  damages  may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court  may 

direct,  and  when  ascertained,  are  conclusive  upon  the  sureties  ;  and  an  action  at 

law  upon  the  undertaking  may  be  maintained  for  their  recovery. 
But  in  the  injunction  suit,  the  court  cannot,  by  its  judgment  orotherwiee,  direct  the 

payment  of  such  damages ;  and  if  the  undertaking  is  signed  by  sureties  only,  and 

not  by  the  plaintiff,  the  latter  cannot  be  made  liable. 
Whether,  if  the  plaintiff  has  signed  the  undertaking,  a  defendant  may  not  claim 

damages  in  his  answer  and  have  them  in  such  case,  a  part  of  the  judgment,  is  left 

an  open  question. — per  JONES,  J. 

Heard,  June,  General  Term,  1870. 

Before  MONELL,  McCuNN,  and  JONES,  J.J. 

APPEAL  from  an  order. 

In  this  case  a  preliminary  injunction  order  had  been  ob- 
tained from  a  justice  of  the  court,  restraining  the  defendants 
from  parting  with  certain  moneys  which  had  been  put  in 
their  hands  to  pay  the  interest  about  to  fall  due  upon  certain 
Peruvian  and  Chilian  bonds. 

Upon  obtaining  the  injunction,  the  plaintiffs  gave  an  un 
dertaking,  with  two  sureties,  but  not  executed  l>y  themselveSj 
that  the  plaintiffs  would  pay  to  the  defendants  such  damages, 
not  exceeding  one  thousand  dollars,  as  they  might  sustain 
by  reason  of  the  injunction. 

Subsequently,  a  motion  was  made  at  the  special  term, 
by  the  defendants,  to  dissolve  the  injunction,  which  upon 
consideration  was  granted.  ( See  7  Jtub.,  350.) 


278  NEW  YORK  PRACTICE  REPORTS. 

Leavitt  agt  Dabuey. 

Afterwards,  a  final  judgment  was  entered  in  favor  of  the 
defendants  against  the  plaintiffs,  dissolving  the  injunction. 

Thereupon,  a  motion  was  made  for  an  order  requiring  the 
plaintiffs  to  pay  the  damages  which  the  defendants  had  sus- 
tained by  reason  of  the  injunction,  and  it  was  referred  to  a 
referee  to  ascertain  and  report  to  the  court  the  amount  of 
such  damages. 

Upon  the  coming  in  of  the  referee's  report,  a  motion  was 
made  for  its  confirmation,  and  for  a  further  order  requiring 
the  plaintiffs  to  pay  to  the  defendants  the  amou  nt  of  damages^ 
as  reported  by  the  referee,  which  motions  were  denied  on. 
the  ground  of  want  of  jurisdiction. 

The  defendants  appealed. 

C.  TRACY,  for  appellants. 

L.  BRADFORD  PRINCE,  for  respondents. 

By  the  court,  MONELL,  J. — The  printed  case  with  which 
we  .have  been  furnished  upon  this  appeal  does  not  contain 
a  copy  of  the  judgment,  and  we  are,  therefore,  unable  to 
ascertain  precisely  what  it  contains.  It  appears  from  one 
of  the  moving  affidavits  that  judgment  final  for  the  defend- 
ants had  been  entered,  but  nothing  further  is  stated  of  its 
contents;  and  we  cannot,  therefore,  say  whether  it  contains, 
any  provisions  which  will  aid  the  defendants  in  reversing 
the  order  in  this  case.  On  the  contrary,  every  presumption* 
is  in  favor  of  the  correctness  of  the  order,  and  we  are,  there- 
fore, bound  to  assume  that  the  judgment  dissolving  the  in 
junction  did  not  contain  any  provision  or  direction  fot 
ascertaining  or  for  paying  the  damages. 

This  leaves  the  question  of  jurisdiction  to  depend  upot 
the  power  of  the  court  to  enforce,  by  order,  the  paymen 
of  injunction  damages,  after  final  judgment  in  the  action: 
where  such  judgment  contains  no  provision  directing  thei< 
payment. 

Such  a  provision  in  the  judgment,  if  erroneous  and  nov 
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within  the  power  of  the  court  to  make,  could  only  be  corrected 
on  appeal,  and  until  corrected  could  probably  be  enforced. 

This  was  not  a  proceeding  to  reach,  in  any  shape,  the 
liability  of  the  sureties  upon  the  undertaking  given  by  the 
plaintiffs.  In  their  case,  the  liability  does  not  attach  until 
final  judgment,  that  being  expressly  provided  for  in  the  in- 
strument they  have  executed,  and  nothing  need  be  con- 
tained in  the  judgment,  either  to  declare  their  liability,  or 
to  provide  for  its  enforcement.  It  is  enough  that  by  the 
final  judgment  it  is  adjudged  that  the  plaintiffs  were  not 
entitled  to  the  injunction.  Thereupon,  the  court  may  pro- 
ceed to  ascertain  the  damages,  by  reference  or  otherwise, 
and  the  report  of  the  referee  will  be  conclusive  upon  the 
sureties  of  the  amount  for  which  they  are  liable.  (Methodist 
Church  of  N.  Y.,  agt.  Barker,  18  N.  Y.,  463.)  Such 
liability,  however,  cannot  be  enforced  by  order,  the  only 
remedy  being  by  action  against  the  sureties  upon  the  un- 
dertaking, in  which  action  the  amount  ascertained  by  the 
referee,  will  be  conclusive  upon  the  sureties.  ( Id.) 

In  the  case  just  cited,  it  is  distinctly  held  that,  as  regards 
any  proceeding  to  reach  the  liability  of  sureties,  a  final 
judgment  is  no  bar  to  a  reference  to  ascertain  the  damages ; 
for  the  reason,  as  heretofore  stated  that  such  liability  does 
not  attach  until  final  judgment. 

The  liability  of  sureties  is  wholly  upon  a  written  in- 
strument, and  must  be  ascertained  from  a  construction  of 
the  instrument  itself.  If  they  undertake  to  pay  the  dam- 
ages, it  is  only  after  a  final  judgment  against  their  principal, 
and  there  is,  therefore,  no  analogy  whatever  between  this 
secondary  liability  of  the  surety  and  any  primary  liability 
there  may  be  of  the  principal.  In  the  one  case,  such 
liability  rests  upon  the  written  engagement  of  the  surety; 
in  the  other,  upon  the  power  of  a  court  of  equity  to  award 
damages  against  a  party,  whose  injunction  has  caused  such 
damage. 

There  is  nothing,  therefore,  either  in  the  nature  of  the 
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sureties'  liability,  or  in  the  mode  in  which  it  may  be  en- 
forced, which  can  aid  us  in  determining  the  questions  in 
this  case,  which  depend  for  their  solution,  upon  what  shall 
be  ascertained  to  be  the  power  of  the  court,  and  not  upon 
the  agreement  or  undertaking  of  the  party. 

It,  therefore,  becomes  necessary  to  inquire  whether  a 
court  of  equity  may  award  damages  against  a  party  who 
has  improvidently  engaged  its  restraining  power  over  an 
adversary,  after  the  court  has  removed  such  restraint,  and 
determined  that  the  party  was  not  entitled  to  it.  It  may 
be  that  the  court  has  such  power,  but  a  careful  examina- 
tion of  the  subject  will  lead  us,  I  think,  to  a  different  con- 
clusion. An  injunction  order  is  not  a  writ  of  right.  The 
granting  of  it  is  entirely  in  the  discretion  of  the  court,  and 
it  can  be  probably  granted  only  when  the  cause  of  the 
plaintiff's  action,  or  the  facts  upon  which  his  application 
is  founded,  are  such  as  to  entitle  him  to  the  relief  sought. 
The  sufficiency  of  such  cause  of  action  or  facts  is  to  be 
judicially  determined,  and,  although  the  determination 
may  be  afterwards  reversed,  it  does  not,  and  I  think,  should 
not,  follow  that  the  finally  unsuccessful  party  should  suffer 
for  the  error  of  the  court. 

The  31st  rule  of  the  late  court  of  chancery,  to  which  I 
shall  presently  more  fully  refer,  and  the  provision  in  the 
Code  requiring  security,  apply  only  to  injunctions  issued 
upon  ex  parte  applications,  and  such  applications  can  be 
made  only  before  the  defendant  has  answered.  (Code  § 
221.)  Where  the  court,  upon  a  hearing  of  both  parties, 
grants  an  injunction,  either  perpetual  or  pendenie  lite,  no 
undertaking  or  security  on  the  part  of  the  plaintiff  is  re- 
quired. Yet,  the  court  may  finally  adjudge  that  the  plain- 
tiff was  not  entitled  to  the  injunction. 

And  such  a  case  may  fairly  test  the  question.  A  case 
of  no  preliminary  or  ex  parte  injunction,  but  an  injunction 
granted  at  the  hearing  without  an  undertaking,  which  is 
afterwards  vacated  arid  set  aside  bv  the  court. 
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Can  the  court,  in  such  a  case,  in  its  judgment  dissolving 
the  injunction,  award  damages  to  the  defendant  against  tire 
plaintiff? 

The  power  of  a  court  of  equity  to  award  damages  is 
very  limited,  and  is  exercised  only  in  exceptional  cases.  The 
general  rule  is  that  such  courts  will  not  entertain  actions 
for  compensation  or  damages  except  as  incidental  to  other 
relief,  and  where  the  subject  is  of  such  a  nature  that  an 
adequate  remedy  at  law  is  not  provided. 

And  sometimes  where  having  obtained  jurisdiction  for 
one  purpose  that  court  will,  as  an  incident  to  such  purpose, 
give  indemnity  by  the  way  of  damages  to  prevent  circuity 
of  action. 

But  when  the  remedy  at  law  is  ample,  no  power  is  vested 
in  equity  to  make  recompense  in  damages. 

The  rule  in  chancery,  to  which  I  have  referred  was 
framed  by  Chancellor  WALWOETH  in  1830,  and  by  him 
made,  for  the  first  time,  a  rule  of  that  court.  He  was  un- 
doubtedly led  to  the  adoptipn  of  the  rule  by  his  conviction 
of  the  want  of  power  in  the  court  to  give  an  injured  defend- 
ant any  indemnity;  and  as  vice-chancellors  and  masters  in 
chancery,  whose  offices  were  created  -under  the  constitu- 
tion of  1821,  were  empowered  to  grant  ex parte  injunctions, 
it  may  have  been  thought  that  the  discretion  of  those  offi- 
cers might  sometimes  be  unsoundly  exercised. 

After  the  incorporation  of  this   rule  into  the  system  of 
-equity  practice,  its  observance  was  strictly  enforced  by  the 
•chancellor,  which  illustrates  its  importance  in  his  eyes. 

Hence,  in*  Loveland  agt.  JBtirnham,  (I  Barb.  Ch.,  65,) 
where  a  master  had  approved  of  a  bond  in  the  minimum 
fixed  by  the  rule,  the  chancellor  dissolved  the  injunction  on 
the  ground  of  the  insufficiency  of  the  security.  The  chan- 
cellor said,  "  the  officer  allowing  the  injunction  should 
always  require  a  bond  for  a  larger  sum  than  $500,  where, 
from  the  nature  of  the  case,  there  is  reason  to  suppose  the 
damages  occasioned  by  the  injunction,  if  it  should  continue 
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until  the  termination  of  the  suit,  will  exceed  the  minimum 
fixed  by  the  rule." 

And  the  codifiers  and  the  legislature,  in  adopting  so 
valuable  a  precedent  into  the  Code,  were  doubtless 
impressed  with  its  importance,  especially  in  view  of  the 
greater  facility  in  obtaining  injunctions  under  the  judiciary 
system  of  1846. 

The  views  expressed  by  the  chancellor  in  the  case  of  the 
Cayuga  Bridge  Co.  agt.  Magee  (2  Paige,  116),  were  pointed 
and  to  the  purpose,  illustrating  the  propriety  of  the  rule, 
under  what  he  believed  to  bejjthe  total  want  of  power  in  the 
court  to  make  recompense  for  damages  sustained  by  reason 
of  an  injunction. 

In'that  case,  the  injunction  had  suspended  the  proceed- 
ings of  the  defendants  in  the  erection  of  a  bridge  across  the 
Seneca  river,  and  they  had  sustained  serious  loss  in  conse- 
quence of  the  restraint.  The  case  came  before  the  chancel- 
lor upon  bill  and  answer,  and  in  dissolving  the  injunction 
and  dismissing  the  complaint,  ,he  said  : 

"  I  regret  that  in  this  case  it  is  not  in  the  power  of  the 
court  to  remunerate  the  defendants  for  the  loss  they  have 
sustained.  The  injunction  has  compelled  them  for  a  time 
to  suspend  their  operations  to  the  great  damage  of  their 
work,  which  was  partially  completed.  *  *  *  The  new 
rules  of  the  court  (rule  31)  have  provided  for  cases  of  this 
kind  hereafter,  by  requiring  a  bond  from  the  complainant 
''to  pay  the  damage  sustained  by  the  defendant  in  conse- 
quence of  an  injunction,  if  the  justice  of  the  case  turns  out 
to  be  in  favor  of  the  latter."  • 

And  in  another  case  (Loveland  agt.  BurnJiam,  supra) r 
this  want  of  power  is  clearly  to  be  implied  from  the  object,, 
as  there  stated  by  the  chancellor,  for  adopting  the  31st  rule. 
He  says  ll  the  object  of  this  rule  was  to  afford  to  the  party 
enjoined  full  and  ample  security  for  all  damages  he  might 
sustain  by  reason  of  the  allowance  of  an  injunction  against 
him  without  giving  him  an  opportunity  of  being  heard  iu 
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opposition  to  such  allowance.  And  whenever  the  injunc- 
tion is  issued  without  the  requisite  security  to  indemnify- 
the  defendant  against  suck  contingent  damage,  it  will  be  th& 
duty  of  the  court  to  set  aside  the  injunction,  with  costs." 

The  chancellor  had  previously  enjoined  the  exercise  of  a 
sound  discretion  in  granting  preliminary  injunctions  (N.  T. 
Printing  and  Dying  Establishment  agt.  Fitch,  1  Paige,  97)r 
and  frequently  afterwards  recognized  the  importance  of  the 
rule  which  he  had  adopted  (see  cases  hereafer  cited.)  And 
this  court  at  an  early  day  established  the  requirements  of 
the  practice  in  regard  to  the  security  on  injunctions,  by 
providing  (Sheldon  agt.  Allerton,  1  Sandf.,  700,  N.  A.)  that, 
plaintiff's  own  undertaking  would  not  be  received,  unless  he 
would  justify  as  being  a  freeholder  or  householder,  and 
worth  double  the  sum  specified,  &c. 

And  a  general  rule  (court  rule  6)  requires  sureties  who* 
are  to  be  approved  by  a  judge  to  justify  in  all  cases. 

The  rule  in  chancery,  as  well  as  the  Code,  allows  th& 
bond  or  undertaking  of  the  plaint  iff  only  to  be  received  and 
without  surety.  But,  if  the  court  can  award  damages  ia 
the  action,  then  the  obligation  of  the  plaintiff  without  surety 
does  not  add  to  the  indemnity  of  the  defendant,  and  the  rule 
or  the  provision  of  law  which  allows' of  the  individual  bond 
or  undertaking  of  the  plaintiff  must  have  been  conceived  in 
the  belief  the  court  possessed  no  other  means  of  protecting 
the  defendant. 

This  is  further  illustrated  in  Sullivan  agt.  Judah  (4 
Paige,  444),  where  the  chancellor  again  assigns,  or  perhaps^ 
more  property  speaking,  implies,  as  a  reason  for  adopting 
his  rule,  that  it  was  one  of  those  cases  in  which  the  master 
should  have  required  security  from  the  complainant  before 
he  allowed  the  injunction,  at  least  in  the  complainant's  oiv& 
bond. 

Why  in  the  complainant's  own  bond,  if  the  court  could 
award  damages  against  him  in  the  action  ? 

In  a  later  case    the  chancellor   again    says   (Carroll  agu 
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Sand,  10  Paige,  298),  the  object  of  allowing  injunction 
musters  to  dispense  with  sureties  in  certain  cases,  was  to 
enable  the  complainant  to  give  his#wn  bond,  when  his  per- 
sonal responsibility,  in  the  opinion  of  the  master,  would 
afford  ample  protection  to  the  defendant. 

Although  these  cases  do  not,  perhaps,  hold  in  express 
terms  that  a  court  of  equity  has  no  power  to  award  damages, 
yet  the  total  want  of  any  such  power  is  plainly  to  be  infer- 
red, as  well  from  the  expressed  regret  of  the  chancellor  that 
''it  was  not  in  the  power  of  the  court  to  remunerate  the 
•defendant"  as  from  the  necessity  which  led  to  the  adoption 
of  the  31st  rule  and  the  similar  provision  in  the  Code. 

(The  bond  required  by  the  rule  in  chancery  and  the  under- 
taking required  by  the  Code  of  Procedure  afford,  therefore, 
the  only  protection  to  a  defendant  against  the  consequences 
of  an  injunction.  Such  undertaking  may  be  signed  by  the 
plaintiff  only,  or  may  be  on  behalf  of  the  plaintiff  and 
signed  by  sureties  only^,  or  it  may  be  signed  by  the  plain- 
tiff and  sureties  (Leffingwell  agt.  Chave,  19  How.,  54).  In 
•either  case,  the  undertaking  is  the  only  security  and  pro- 
tection to  the  defendant  for  his  damages  by  reason  of  the 
injunction. 

In  a  case,  therefore,  where  the  undertaking  has  not  been 
signed  by  the  party,  but  by  other  persons,  the  court  has  no 
power,  either  by  its  judgment  or  otherwise,  to  award  damages 
against  the  party ;  nor  can  such  damages  be  awarded  against 
the  sureties  in  such  action  or  judgment.  The  undertaking 
is  the  only  security,  and  when  a  final  judgment  is  rendered, 
an  action  at  law  may  be  maintained  upon  it;  and  that  is 
the  only  remedy,  whether  it  is  the  undertaking  of  the  plain- 
tiff alone,  or  with  sureties  or,  with  sureties  alone  (Methodist 
Church  agt.  Barker,  supra). 

I  do  not,  therefore,  agree  with  the  learned  chief-justice  that 
upon  the  dissolution  of  an  injunction  during  the  progress 
of  a  cause,  before  final  judgment,  it  is  competent  for  the 
court  to  ascertain  the  defendant's  damages,  and  require  their 
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payment  by  order  or  otherwise.  And  I  have4  also  endeav- 
ored to  show  that  he  is  also  in  error  in  supposing  that  such 
damages  can  be  awarded  in  and  by  the  finaljudgment.  Trie1 
power  to  do  so  does  not  exist,  and  the  defendant  can  look 
onUrtothe  undertaking  for  his  indemnity,  which  after  judg- 
ment in  the  injunction  suit,  he  can  enforce  in  an  action  at 
law. 

We  were  referred  by  the  appellant's  counsel  to  some  case& 
which  he  claimed  sustain  the  power  of  the  court. 

Askins  agt.  Hearns,  (3  Abb.,  184,)  was  an  undertaking 
upon  an  order  of  arrest,  and  the  question  was  whether  the 
undertaking  should  have  been  executed  by  the  plaintiff.  It 
was  held  it  need  not  be.  But  the  court,  in  its  opinion,  say 
the  sureties  are  an  additional  protection,  and  that  the  plain- 
tiff is  also  liable,  although  not  a  party  to  the  undertaking. 
And  in  Patterson  agt.  Bloomer,  (37  How.,  450,  and  38  Id.y 
280,  S.  C.,  7  Abb.}  N.  S.,  376,)  there  is  a  dictum  to  the 
effect  that  the  court  may  make  an  order  against  a  plaintiff 
who  has  not  signed  the  undertaking,  directing  him  to  pay  the 
damages. 

It  may  be  enough,  perhaps,  to  say  that  the  undertaking 
in  the  first  case  was  given  in  an  action  at  law,  where  the 
power  to  give  damages  is  different  from  the  power  possessed 
by  courts  of  equity,  and  it  may  be  that  in  an  action  for  a 
tort,  a  court  at  law  may  award  damages  against  a  plaintiff, 
when  a  court  of  equity  would  possess  no  such  power.  But  I 
do  not  think  it  can. 

The  latter  case,  however,  (Patterson  agt.  Bloomer,)  was  an 
undertaking  in  an  injunction  suit,  not  signed  by  the  plain- 
tiff. The  plaintiff  had  obtained  leave  to  discontinue,  with- 
out prejudice  to  the  defendant's  rights,  on  the  undertaking. 
The  defendant,  thereupon  moved  tor  a  final  adjudication 
and  a  reference  to  ascertain  his  damages.  Upon  the  re- 
feree's report  coming  in,  it  was  finally  adjudged  that  the 
plaintiff  was  not  entitled  to  the  injunction,  and  an  order 
was  made  "  directing  the  pluintiff  and  his  sureties  to  pay 
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the  amount  fqund  by  the  referee."     Upon  this  order  a  judg- 
cient  was  entered,   execution    returned   unsatisfied,  and  a* 
supplemental  order  for  the  plaintiff's  examination  was  ob- 
tained. 

The  motion  was  to  set  aside  the  judgment  and  order, 
•which  was  granted  ;  and  upon  that  motion  the  remark  was 
made,  that  the  court  could  make  the  order  directing  the 
payment  of  damages,  which  order  could  be  enforced  by  at- 
tachment. 

But  I  do  not  think  the  question  was  carefully  considered 
in  either  of  the  cases  cited.  It  was  not  involved  in  them, 
and  no  reference  is  made  to  any  adjudications  supporting 
their  views.  And  I  think  I  have  shown  that  they  cannot, 
upon  a  careful  examination  of  the  subject,  be  supported. 
And  certainly  the  case  of  the  Methodist  Church  agt.  Barker, 
(ubi*  supra,)  is  a  direct  authority  that,  as  respects  the 
-sureties,  the  only  remedy  is  by  action  upon  the  undertaking. 

Even  the  power  to  ascertain  the  damages  is  not  inheritent 
dn  the  court,  but  is  derived  from  the  Code,  which  provides 
for  the  mode  of  their  ascertainment.  This  conferred  power 
was  recognized  under  the  rule  in  chancery,  in  Garcie  agt. 
Sheldon.  (3  Barb.,  232,)  where  the  court  say,  that  without 
the  clause,  required  to  be  inserted  in  the  bond,  consenting 
that  the  damages  shall  be  summarily  ascertained  upon  a 
reference,  the  court  would  have  no  jurisdiction  to  direct 
such  a  proceeding. 

The  other  cases  to  which  we  were  referred  do  not  bear 
upon  the  questions  I  have  been  discussing. 

From  the  views  which  I  have  expressed,  it  follows,  if 
they  are  correct,  that  the  ground  upon  which  the  decision 
below  was  placed,  namely,  that  provision  for  these  damages 
should  have  been  made  in  the  judgment,  cannot  be  sus- 
tained. 

But  as  I  think  a  different  reason  exists  for  sustaining  the 
order  appealed  from,  it  must  be  affirmed. 

The  conclusions  are :     1st.  The  court  has  no  power  by 
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its  judgment  in  the  action  to  award  damages  against  the 
plaintiffs.  2d.  The  only  indemnity  to  a  defendant  in  an  in- 
junction suit  is  the  undertaking  required  by  the  Code.  3d. 
The  liability  upon  the  undertaking  arises  only  after  final 
judgment  dissolving  the  injunction.  4$.  That  after  such 
final  judgment  the  defendant's  damages  may  be  ascertained 
by  a  reference.  5th.  That  the  amount  ascertained  by  the 
referee  is  conclusive  upon  the  persons  signing  the  under- 
taking. 6th.  That  only  an  action  at  law  can  be  maintained 
upon  the  undertaking,  in  which  action  the  amount  ascer- 
tained by  the  referee  will  be  the  measure  of  recovery. 

Order  affirmed,  with  costs. 

JONES,  J.,  in  concurring,  desired  to  leave  it  an  open 
question,  whether,  where  the  plaintiff  has  signed  the  un- 
dertaking, the  defendant  might  not  set  up  by  answer,  that 
he  had  sustained  damages  by  reason  of  the  injunction,  and 
have  such  damages  awarded  to  him  by  the  judgment. 


288  NEW  YORK  PEACTICE  REPORTS. 

Herndon  agt.  Howard. 


U.  S.  SUPREME   COURT. 

JOHN  H.  HERNDON,  appellant  agt.  VOLNEY  E.  HOWARD, 
and  others. 

December  Term,  1869. 

APPEAL  from  the  circuit  court  of  the  United  States  for 
the  western  district  of  Texas. 

Mr.  Chief  Justice  CHASE  delivered  the  opinion  of  the 
court. 

This  is  a  motion  that  Branch  T.  Masterson  be  admitted 
as  a  party  appellant  in  this  cause  with  the  appellant,  John 
Herndon,  who  has  become  bankrupt. 

It  is  supported  by  the  production  of  the  deed  of  assign- 
ment of  the  register  in  bankruptcy  of  the  district  court  of 
the  United  States  for  the  eastern  district  of  Texas,  in  the 
matter  of  John  H.  Herndon,  bankrupt,  to  Branch  T.  Master- 
son,  duly  attested  by  the  clerk  of  the  court. 

The  14th  section  of  the  bankrupt  law  provides  that  the 
assignee  in  bankruptcy  may  prosecute  and  defend  in  his 
own  name  all  suits  at  law  and  in  equity  pending  at  the  time 
of  the  adjudication  of  bankruptcy,  in  which  the  bankrupt 
is  a  party,  ill  the  same  manner  and  with  the  like  effect  as 
they  might  have  been  prosecuted  or  defended  by  the  bank- 
rupt, and  makes  a  copy  of  the  register's  assignment,  duly 
certified  by  the  clerk  of  the  proper  court,  conclusive  evi- 
dence of  the  right  of  the.  assignee  to  sue. 

This  legislation,  \ve  think,  governs  the  present  case.  It 
seems  to  require  that  Masterson,  the  assignee,  be  substituted 
as  appellant  for  Herndoii,  the  bankrupt,  who  may  be  said 
to  be  civiliter  mortuus,  precisely  as  an  executor  or  adminis- 
trator would  be  made  party  instead  of  an  appellant  actually 
deceased ;  and  an  order  will  be  made  accordingly. 


NEW  YORK  PRACTICE  REPORTS.        289 


Hackett  agt.  Befden. 


SUPREME  COURT. 


RICHARD  HACKETT  and  LAWRENCE  HACKETT  agt.  EDWARD 

BELDEN. 

Where,  pending  an  appeal  by  defendant  from  a  judgment  obtained  against  him 
by  the  plaintiffs,  copartners,  upon  a  copartnership  account,  the  defendant  procures 
one  of  the  plaintiffs  to  execute  and  acknowledge  satisfaction  of  the  judgment, 
which  the  other  plaintiff  subsequently  procures  to  be  set  aside  by  an  order  of  the 
court,  so  far  as  his  interest  is  affected,  on  the  ground  of  collusion  aud  fraud,  but 
the  satisfaction  is  allowed  to  stand  as  against  the  plaintiff  who  executed  it,  and 
while  defending  the  appeal,  the  partner  whose  interest  is  protected,  dies,  his 
executrix  may  continue  the  action  in  her  own  name. 

The  common  law  rule  that  a  cause  of  action  in  favor  of  two  partners  or  joint  con- 
tractors survives  to  the  survivor,  and  that  an  action  cannot  be  brought  upon  it, 
cr  continued  in  the  name  of  the  personal  representatives  of  the  deceased  partner, 
nor  that  such  representatives  can  be  joined  in  the  action,  does  not  apply  in  this 
case,  for  the  reason  that  the  Code  has  provided  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  and  the  surviving  partner  in  this 
case,  had  been  deprived  of  all  interest  in  the  action  and  judgment,  by  order  of  the 
court  allowing  the  satisfaction  of  the  judgment  which  he  collusively  executed,  to 
stand  as  against  him. 

Fourth  Judicial  Department,  General  Term,  September, 
1870. 

Present,  Hon.  JOSEPH  MULLIN,  Presiding  Justice,  Hon. 
THOS.  A.  JOHNSON,  JOHN  L.  TALCOTT,  Associate  Justices. 

THIS  is  an  appeal  from  an  order  of  the  Monroe  specie)  1 
term,  ordering  that  this  suit  be  revived  and  continued  in 
the  name  of  Gertrude  A.  Hackett,  sole  executrix  of  the 
plaintiff,  Lawrence  Hackett,  deceased. 

E.  M.  GARDNER,  counsel  for  plaintiff's. 
STRONG  &  SHEPARD,  counsel  for  defendant. 

» 

By  the  court,  TALCOTT,  J.  —  The  facts  so  far  as  they  bear 
upon  the   propriety  of  this  order,  are  as  follows  :     The 
VOL.  XL.  19 
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plaintiffs,  having  been  copartners  brought  an  action  against 
the  defendant,  upon  an  account,  claimed  to  have  accrued 
against  the  defendant  in  favor  of  and  in  the  business  of  the 
copartnership  during  its  continuance,  and  recovered  a 
judgment  for  $3,726  78,  from  which  the  defendant  has 
appealed. 

Pending  the  appeal,  the  defendant  procured  Richard 
{lacketfc,  one  of  the  plaintiffs  to  execute  and  acknowledge 
satisfaction  of  the  judgment,  and  the  satisfaction  piece  was 
duly  filed  in  the  office  where  the  judgment  was  filed  and 
docketed.  Afterwards  Lawrence  Huckett  made  a  motion 
to  have  the  satisfaction  piece  set  aside,  on  the  ground  that 
it  was  fraudulent  and  collusive  as  against  him.  That 
motion  was  granted  at  the  Stenben  special  term  in  June, 
1869,  so  far  as  it  affected  the  interests  of  the  plaintiff, 
Lawrence  Hackett,  and  it  was  further  ordered  that  said 
Lawrence  Hackett,  might  proceed  to  enforce  the  judgment 
to  the  extent  of  his  interest  in  the  same,  as  though  the 
satisfaction  piece  had  not  been  executed. 

But  the  satisfaction  was  allowed  to  stand  as  against 
Richard  Hackett,  who  had  collusively  and  fraudulently  un- 
dertaken to  satisfy  the  judgment.  Protection  was  also 
extended  by  the  same  order  to  the  lien  of  the  attorneys  for 
the  plaintiffs,  but  this  is  unimportant  for  the  purposes  of 
the  question  before  us.  After  the  making  of  the  last  men- 
tioned order,  and  whilst  Lawrence  Hackett  was  defending 
against  the  appeal,  he  died,  leaving  Gertrude  A.  Hackett, 
his  sole  executrix,  and  she  after  obtaining  letters  testa- 
mentary, made  the  motion  on  which  the  order  now  ap- 
pealed from  was  made. 

The  appellant  insists  that  the  suit  can  only  be  continued 
in  the  name  of  Richard  Hackett,  as  to  whom  the  fraudulent 
and  collusive  satisfaction  still  stands  in  full  force  of  record, 
and  he  relies  upon  numerous  decisions,  laying  down  the  un- 
deniable proposition  that  in  general,  a  cause  of  action  in 
favor  of  two  partners,  or  joint  contractors  survives  to 


NEW  YORK  PEACTICE  REPORTS,  291 

Hackett  agt.  Belden. 

the  surviver,  and  that  an  action  upon  it  cannot  be  brought 
or  continued  in  the  name  of  the  personal  representative  of 
the  deceased  partner,  nor  can  such  representative  be  joined 
in  the  action.  This  is  clearly  the  rule  at  the  comrhon  law. 
The  rule  that  an  action  could  be  brought  or  continued  only 
in  the  name  of  the  party  having  the  legal  as  distinguished 
from  the  equitable  interest  was  before  the  Code,  most 
strictly  enforced. 

The  common  law  courts,  however,  found  themselves 
embarrassed  by  the  attempts  of  parties  to  the  record,  to  in- 
terfere with  the  rights  of  the  real  parties  in  interest,  by 
collusive  settlements,  releases,  and  otherwise,  and  were  ac- 
customed to  protect,  as  far  as  possible,  the  rights  of 
assignees,  and  equitable  owners,  on  motion.  The  Code, 
however,  has  provided  that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  intending  to  ab- 
rogate the  technical  rule  of  the  common  law  which  has 
been  referred  to.  Since  the  Code,  there  can  be  no  doubt, 
but  that  if  the  claim  in  this  case  had  been  by  the  partners, 
assigned  to  some  third  party,  an  action  to  recover  it  might 
have  been  maintained  in  the  name  of  such  third  party. 
There  can  be  as  little  doubt,  .but  that  in  case  one  partner 
releases  and  assigns  all  his  interest  in  the  assets  of  the  firm 
to  the  other,  but  that  such  other  may  maintain  an  action  to 
collect  a  debt  due  the  firm  in  his  own  name.  Indeed,  this 
is  common  practice.  In  the  case  of  Mills  agt.  Pierson,  (2 
Hilt.,  16,)  the  New  York  common  pleas  held,  that  in  case 
of  an  assignment  by  one  partner  to  a  third  person,  of  the 
interest  of  such  assigning  partner  in  a  claim,  an  action 
could  not  be  maintained  in  the  name  of  the  assignee  alone, 
but  the  non-assigning  partner  must  be  joined  as  co-plalntifl ; 
this  was  on  the  express  ground  that  the  assignment  did  not 
purport  to  embrace  anything  but  the  individual  interest  of 
the  assigning  partner. 

In  this  case,  the  effect  of  the  order  by  which  the  satisfac- 
tion was  allowed  to  stand  as  against  Richard  Hackett,  was 
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to  cancel  and  discharge  all  the  interest  of  Richard  Hackett 
in  the  claim,  leaving  the  balance  to  stand,  and  leaving 
Lawrence  Hackett,  the  sole  remaining  party  in  interest. 

By  the  rule  of  the  common  law,  the  personal  representa- 
tives of  the  deceased  partner  did  not  succeed  to  the  legal 
title  of  decedent  in  the  copartnership  assets,  and  in  such  a 
case  as  this,  a  protection  against  the  fraudulent  arid  collusive 
conduct  of  the  surviving  partner  could  only  be  found  by  an 
appeal  to  the  court  of  chancery,  which,  as  a  protection 
against  the  fraud  would  have  appointed  a  receiver,  or  possi- 
bly by  an  application  to  the  equitable  powers  which  a 
court  of  law  asserted  over  suits  prosecuted  before  it,  and 
judgments  rendered  by  it.  So  also,  creditors  of  the  co- 
partnership, though  interested  in  a  proper  application  of 
the  assets  of  the  firm,  could  not  interfere  in  the  prosecution 
of  actions  by  it,  or  by  one  of  the  parties,  to  collect  the  debts 
due  it,  except  through  the  aid  of  a  court  of  equity  by  in- 
junction, and  receiver  in  a  proper  case. 

In  this  case,  Lawrence  Hackett  was  the  only  party  in- 
terested after  the  order  setting  aside  the  satisfaction  as  to 
jhim,  and  allowing  it  to  sand  as  to  Richard.  The  order  pro- 
duced the  same  effect  as  though  an  assignment  of  all  his  in- 
terest had  been  made  by  Richard  to  Lawrence  Hackett,  and 
the  interest  of  Lawrence  devolved  upon  his  personal  rep- 
resentative to  the  same  extent  as  though  such  an  assignment 
had  been  made  to  Lawrence  in  his  life  time,  or  as  though 
Richard  had  never  had  any  interest  therein.  The  cause  of 
action  was  one  which  was  not  lost  or  extinguished  by  death, 
but  survived,  and  in  such  case,  the  court  is  authorized  to 
allow  the  action  to  be  continued  in  the  name  of  the  rep- 
resentative or  successor  in  interest  of  the  deceased.  (Code, 
sec.  121.) 

Conceding  that  the  court  had  power  to  make  the  order, 
its  propriety  in  this  case,  cannot  be  questioned. 

The  order  must  be  affirmed,  with  costs. 
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N.  Y.  SUPERIOR  COURT. 
HENRY  D.   PALMER  agt.  ROBERT  M.  DE  WITT. 


The  statutes  of  copyright  in  England  and  in  this  country  do  not,  in  any  manner, 
affect  the  common  law  ownership  of  literary  composition  before  publication,  and 
until  publication,  an  author  and  his  assignees  have  a  proprietary  right  in  the 
author's  production,  of  which  they  are  not  deprived  by  the  statute,  and  which 
the  court  will  protect  against  invasion. 

It  is  evident  that  congress  intended,  by  the  act  of  February  3, 1 83 1 ,  (by  which  act  all 

.  previous  acts  were  repealed)  to  furnish  protection  to  authors,  and  secure  to  them 
from  wrongul  appropriations  of  their  works,  by  providing  a  means  of  continuing, 
in  effect,  their  common  law  right  after  publication,  and  not  to  wholly  deprive 
them  of  such  common  law  right.  For  it  is  well  settled  that  such  right  ends  with 
publication,  whatever  that  may  be.  And  it  is  equally  clear  that  the  only  pub- 
lication contempleted  by  the  framers  of  the  copyright  law,  is  a  publication  in  print 
aud  not  iu  any  other  mode. 

It  is  also  evident,  that  in  view  of  the  common  law  right  of  authors,  existing  and 
recognized  at  the  passage  of  the  act,  and  the  settled  belief  that  such  right  con- 
tinues with  actual  publication  or  dedication  by  the  author,  congress  merely 
intended  to  enable  authors  to  retain  their  proprietorship  after  printing  and  pub- 
lishing. 

The  supplementary  act  of  August  18,  1856,  extends  to  authors  of  "dramatic  com- 
positions" the  same  protection  that  is  afforded  to  authors  of  other  works  by  the 
act  of  1831,  and  in  addition  to  the  sole  right  to  print  and  publish,  they  are  given 
the  sole  right  to  act,  perform,  and  represent  such  composition,  or  to  cause  them 
to  be  acted,  performed  and  represented,  on  any  stage  or  public  place,  during  the 
period  for  which  the  copyright  is  obtained.  This  act  (1856),  contains  also  a 
prohibition  against  representation  of  copyrighted  plays,  without  the  proprietors 
consent,  similar  in  terms  to  the  ninth  section  of  the  act  of  1831. 

The  faet  found  in  this  case,  which  it  is  claimed  was  a  publication  of  the  play  in 
question  was,  that  on  the  15th  day  of  February,  1868,  and  for  a  great  number  of 
times  thereafter,  the  comedy  was  publicly  performed  aud  represented  at  the 
Prince  of  Wales  Theatre  in  the  city  of  London,  by  and  with  the  sanction  of  the 
author. 

It  was  not  found,  nor  was  there  any  evidence  that  the  comedy  had  ever  or  any- 
where been  represented  without  the  sanction  of  the  author,  or  that  it  was  ever 
put  in  print  by  him,  or  by  his  authority.  The  only  publication,  therefore,  which 
can  be  claimed,  was  its  representation  at  the  theatre  on  various  occasions  and  in 
the  presence  of  large  audiences. 

A  single,  or  indeed  a  great  number  of  public  performances  conducted  under  the 
authority  of  the  author,  will  not  justify  a  felonious  obtaining  of  the  manuscript  for 
purposes  of  printing  and  publishing.  The  right  of  obtaining  the  manuscript,  or  of 
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its  con  tents,  does  not  depend  upon  the  manner  of  procuring  it,  bat  upon  whether 
the  author  has  parted  with* his  rights  by  publication. 

To  give  a  literary  composition  value,  or  to  make  it  property  recognized  by  the 
common  law,  the  author  must  be  allowed  to  use  it  before  the  public ;  and  if, 
having  submitted  it  once  to  a  public  hearing,  it  is  to  be  deemed  a  publication) 
BO  as  to  take  away  the  proprietary  right,  and  to  deprive  the  author  of  tne  benefit 
of  copyright  laws,  then  obviously,  the  common  law  means  nothing,  and  there  is 
no  such  thing  as  property  in  literary  work. 

The  law  intended  to  secure  to  the  author  the  beneficial  results  of  his  labors,  and  to 
protect  him  from  any  piratical  invasion  of  his  rights,  until  he  has  done  some  act 
inconsistent  with  an  exclusive  ownership,  and  which  shall  amount,  in  judgment 
of  law,  to  publication. 

It  may  fairly  be  assumed  that  it  is  not  intended  in  any  case,  to  surrender  property 
in  a  literary  composition,  so  long  as  the  author  of  it  retains  it  in  manuscript,  and 
uses  it  before  the  public  for  his  private  pecuniary  benefit. 

Therefore,  there  can  be  no  presumption  against  literary  ownership  arising  from  the 
mere  frequency  of  performance.  Such  performances  are  not  inconsistent  with  a 
continued  proprietorship,  but  are  wholly  consistent  with,  and  necessary  to,  the 
enjoyment  of  the  property. 

Public  representation,  therefore,  is  not  publication,  and  does  not  entitle  any  person, 
without  the  author's  consent,  to  procure  it  in  any  way  for  purposes  of  publication. 

Any  surreptitious  procuring  of  the  literary  property  of  another,  no  matter  how 
obtained,  whether  from  memory  or  otherwise,  if  it  is  unauthorized,  and  without  the 
knowledge  or  consent  of  the  owner,  aud  obtained  before  publication  by  him,  is 
an  invasion  of  his  proprietary  rights,  if  the  property  BO  obtained  is  made  uae  of  to 
his  injury. 

If  carrying  away  in  the  memory  of  a  spectator  or  otherwise  surreptitiously  obtain- 
ing the  contents  of  a  play,  is  without  the  consent  of,  or  unauthorized  by  the 
owner,  and  therefore,  an  infringement  of  his  property  in  the  play,  the  act  is  not 
excused  by  the  omission  of  the  owner,  to  notify  the  audience  that  they  will  not 
be  allowed,  or  are  forbidden  to  carry  it  away  in  that  manner. 

The  result,  upon  this  whole  case  is,  that  there  was  no  such  publication  by  the 
plaiutitf  or  by  his  assignor  of  the  play  in  question,  as  to  deprive  the  plaintiff  of 
his  common  law  right  of  property  in  it. 

That  public  representations  of  the  play,  were  not  a  publication  of  it,  so  as  to  take 
away  such  common  law  right 

That  there  is  no  presumption  in  favor  of  the  lawfulness  of  the  manner  in  which 
the  defendant  obtained  the  play. 

That  the  burden  is  upon  him  to  show  that  it  came  into  his  possession  in  a  law 
ful  manner  ;  and  that  having  failed  to  show  the  lawfulness  of  his  possession,  he 
should  be  deprived  of  it. 


Heard  before  justices  MONELL,  JONES  and  FREEDMAN. 

APPEAL  from  a  judgment. 

This  action  was  brought  to  obtain  an  injunction  restrain- 
ing the  printing  and  publishing,  by  the  defendant,  of  a 
driima  or  comedy  called  "play." 

The  complaint  alleged  that  immediately  prior  to  Febru- 
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ary,  1868,  T.  W.  Robertson,  of  London,  England,  and 
author  of  the  drama,  sold  to  the  plaintiff  the  exclusive  right 
of  performing  the  drama  upon  the  stage,  and  printing  and 
publishing  the  same,  within  and  throughout  the  United 
States.  That  at  the  time  aforesaid  the  drama  was  an 
unpublished  composition,  and  had  not  been,  nor  had  it 
since  been,  printed,  or  published  in  print,  by  the  author, 
or  by  any  one  with  his  consent,  or  .by  the  plaintiff  or  by 
any  one  with  his  consent ;  nor  had  it,  since  the  1st  of  Feb- 
ruary, 1868,  been  printed  or  published  in  print  by  the  plain- 
tiff, or  by  any  one  with  his  consent.  That  the  drama  had 
not  been  produced  or  publicly  performed  on  any  stage  in 
this  country,  or  elsewhere,  until  subsequent  to  the  sale 
thereof  to  the  plaintiff,  and  that  the  first  performance  thereof 
was  on  the  fifteenth  day  of  February,  1868,  in  ihe  city  of 
London,  at  the  Prince  of  Wales  Theatre,  and  under  the  sanction 
of  the  author;  but  that  the  author  did  not  thereby  confer 
upon  or  abandon  to  the  defendant,  or  to  any  other  person, 
the  right  of  printing  or  publishing  the  drama.  That  on  the 
tenth  day  of  February,  1868,  the  plaintiff  received  from  the 
author  a  manuscript  copy  of  the  drama  in  consummation  of 
the  aforesaid  purchase. 

The  complaint  then  alleged  that  the  defendant,  without 
the  knowledge  or  consent  of  the  plaintiff,  and  in  disregard 
and  violation  of  his  proprietary  right,  had  printed  and  pub- 
lished, and  offered  for  sale,  printed  copies  of  the  drama. 

The  answer  of  the  defendant,  after  denying  (among  other 
things)  that  the  author,  by  its  public  represenation  in  Lon- 
don, did  not  thereby  confer  upon  or  adandon  to  the  defendant, 
or  to  any  person,  the  right  or  privilege  of  printing  or  pub- 
lishing the  drama,  alleged,  upon  information  and  belief,  that 
the  drama  was,  during  the  months  of  February  and  March, 
1868,  with  the  sanction  of  the  author  thereof,  many  times 
publicly  performed  or  represented  in  the  presence  of  large 
audiences,  at  one  or  more  of  the  principal  theatres  in  Lon- 
don, England,  and  that  the  tickets  admitting  the  spectators 


296       NE^  YORK  PRACTICE  REPORTS 

Palmer  agt.  De  Witt. 

to  said  performance  contained  no  notice  or  prohibition 
against  carrying  the  said  comedy  away  by  memory  or  other- 
wise, and  using,  printing,  or  publishing  the  same,  nor  was 
any  notice  to  that  effect  posted  in  any  of  the  theatres,  in 
view  of  the  spectators. 

And  the  defendant  alleged  that  he  received  the  words 
of  the  comedy,  and  description  of  the  arrangement,  general 
stage  directions,  and  divisons  of  acts  and  scenes,  as  published 
by  him,  from  one  or  more  persons,  who  obtained  the  same  from 
its  performance  on  the  stage  at  such  public  representations, 
while  witnessing  the  same  as  such  spectators. 

The  action  was  tried  by  the  court  without  a  jury.  Judg- 
ment was  rendered  in  favor  of  the  defendant,  dismissing  the 
complaint  with  costs,  the  court  assigning,  as  a  reason  there- 
for, that  the  action  had  been  tried  (upon  substantially  the 
same  facts  as  were  before  the  court  at  special  term)  on  a 
motion  to  dissolve  the  injunction,  and  that  as,  upon  such 
motion,  the  questions  involved  had  been  examined  and  the 
injunction  dissolved,  he  felt  bound  by  such  decision. 

The  Justice  found  the  following  facts ; 

First.  That  on  and  prior  to  the  first  day  of  February, 
1868,  one  T.  W.  Robertson,  a  resident  of  London  and  a 
citizen  of  Great  Britain,  was  the  sole  author  and  composer 
of  the  drama,  mentioned  in  the  complaint,  called  "  Play." 

Second.  That  on  said  1st  day  of  February,  1868,  the 
said  Robertson,  for  a  valuable  consideration,  executed  and 
delivered  to  the  plaintiff  a  certain  instrument  in  writing,  by 
which  he  sold,  assigned,  and  set  over  to  the  plaintiff  in  this 
action  the  exclusive  right  and  privilege  of  printing  and  pub- 
lishing, enacting,  performing,  representing,  and  producing 
on  the  stage,  licensing  or  permitting  to  be  printed,  pub- 
lished, enacted,  performed,  represented,  and  produced  on 
the  stage  within  and  throughont  the  United  States,  the  said 
drama  called  "Play,"  together  with  all  his  rights  and  priv- 
ileges therein  and  thereto,  as  the  author  thereof,  through- 
out the  United  States,  and  all  benefits  to  be  derived  there- 
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from,  and  delivered  to  the  plaintiff  the  manuscript  of  said 
drama. 

Third.  That  prior  to  the  15th  day  of  February,  1868, 
the  comedy  of  <4  Play"  had  not  been  printed,  published,  or 
performed. 

Fourth.  That  on  the  15th  day  of  February,  1868,  and  for 
a  great  number  of  times  thereafter,  the  said  comedy"  was 
publicly  performed  and  represented  at  the  Prince  of  Wales 
Theatre,  in  the  city  of  London,  by  and  with  the  sanction  of 
said  T.  W.  Robertson,  in  the  presence  of  large  audiences ; 
and  that  the  tickets  admitting  spectators  to  the  perform- 
ance, which  were  purchased  by  them,  contained  no  notice 
or  prohibition  against  carrying  the  said  comedy  away,  by 
memory  or  otherwise,  and  using  or  printing  the  Same,  nor 
was  any  notice  to  that  effect  posted  in  said  theatre,  in  view 
of  such  spectators. 

Fifth.  That  the  defendant  received  the  words  of  the  com- 
edy, and  a  description  of  the  arrangement,  general  stage 
directions,  division  of  acts  and  scenes,  as  presented  by  him, 
from  one  or  more  persons  who  had  seen  or  heard  the  same 
publicly  performed,  at  said  public  representation  in  England. 

Sixth.  That  on  the  25th  day  of  March,  1868,  the  defend- 
ant printed  and  sold  certain  copies  of  the  said  comedy,  iden- 
tical in  all  respects  with  the  plaintiff's  copy,  and  still 
openly  offers  for  sale  and  sells  copies  of  said  comedy. 

Seventh.  That,  by  reason  of  the  acts  of  the  defendant,  the 
plaintiff  has  sustained  damages  incapable  of  computation,  in 
not  having  the  exclusive  sale  of  said  comedy. 

The  conclusion  of  law  was,  that  the  defendant  was  enti- 
tled to  judgment — that  the  complaint  be  dismissed  with 
costs. 

From   the   judgment  entered  thereupon    the  plaintiff 
appealed. 

W.  D.  BOOTH,  for  appellant. 
IRA  D.  WARREN,  for  respondent. 
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By  the  court,  MONELL,  J. — In  examining  the  questions  in 
this  case,  I  no  longer  feel  controlled  by  the  decision  made 
at  special  term  dissolving  the  injunction,  which  had  been 
temporarily  granted  in  the  action  ;  and  unless  that  decision 
is  founded  on  principle  and  sustained  by  authority,  it  is  not 
improper  for  this  court  to  disregard  it. 

In  deciding  the  motion  for  a  temporary  injunction  which 
was  made  at  special  term  (7  Robt.,  530  ;  S.  C.  5  Abb.t  N. 
S.,  130),  the  learned  justice  was  unable  to  distinguish  the 
case  from  that  of  Keene  agt.  Clark  (5  Eobt.,  38).  He  says 
"  the  main  question  in  this  case  was  substantially  decided 
by  this  court  in  the  case  of  Keene  agt  Clark." 

There  he  says,  it  was  expressly  held,  "  that  ^when  the 
•spectators  of  a  public  performance  have  not  entered  into 
some  express  or  implied  understanding  with  its  proprietor, 
limiting  the  use  they  make  of  the  knowledge  dervied  from 
being  present  at  such  performance,  they  cannot  be  restrained 
as  to  the  use  by  them  of  so  much  of  it  as  they  can  retain 
and  carry  away  in  their  memory,"  and  the  learned  justice 
then  says  :  u  I  do  riot  see  how  this  case  can  be  distinguished 
in  principle  from  the  rule  thus  laid  down." 

The  case  of  Keene  agt.  Clark  had  been  decided,  and  the 
opinion,  from  which  the  foregoing  was  quoted,  had  been 
published  before  the  defendant's  answer  in  this  action  was  pre- 
pared ;  and  it  was  intended  to  bring  this  case  within  the 
dictum  contained  in  that  opinion,  by  alleging  the  public  per- 
formance of  the  play  in  London,  without  notice  or  prohibi- 
tion against  carrying  away  the  comedy,  with  stage  direc- 
tions and  divisions  of  acts  and  scenes,  and  the  procuring  the 
same  from  one  or  more  persons,  who  had  obtained  the 
same  from  its  performance  while  witnessing  the  same  as 
spectators. 

If  the  question  in  the  case  of  Keene  agt.  Clark  required, 
or  even  authorized,  the  dictum  which  has  been  quoted  from 
the  opinion,  and  which  seems  to  have  controiled  the  decision 
at  special  term,  it  would  conclude  us  upon  this  appeal. 
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The  defendant  has  brought  himself  clearly  within  the  prin- 
ciples laid  down  in  that  opinion,  and  whether  it  meets  our 
approbation  or  otherwise,  it  must  be  regarded  as  the  law 
of  this  court,  until  reversed  by  a  higher  tribunal,  unless 
upon  examination  it  shall  be  found 'that  so  much  of  that 
decision  as  has  been  regarded  as  authority  was  obiter  dic- 
tum. 

Having  been  a  member  of  the  court  which  pronounced 
the  decision  in  Keene  agt.  Clark,  and  dissenting,  as  I  did 
from  such  decision,  I  am  prepared  to  say  that,  in  my  judg- 
ment, there  were  neither  facts  nor  questions  in  the  case 
which  required  or  allowed  the  decision  to  be  placed  upon 
any  such  ground  as  is  embraced  in  the  opinion  of  the  court. 
To  establish  this  and  to  explain,  what  might  otherwise  be 
thought  to  be  a  disregard  of  the  decisions  of  my  own  court, 
a  somewhat  lengthy  statement  of  the  case  is  necessary. 

That  action  was  brought  by  Miss  Keeiie,  who  claimed  to 
be  the  owner,  by  purchase  from  the  author,  of  the  play 
called  "  Our  American  Cousin,"  which  was  an  unpub- 
lished manuscript,  never  having  been  acted  or  represented 
in  public,  nor  printed  nor  published  by  the  author,  who 
was  the  literary  proprietor  of  it,  and  to  whose  right  she 
claimed  she  had,  by  purchase,  succeeded  ;  she  then  alleged 
that  she  had  produced  the  play  at  a  certain  theatre  in  the 
city  of  New  York,  having  made  additions,  alterations,  and 
verbal  changes  in  it. 

The  defendant,  from  whom  she  sought  to  recover  dam- 
ages for  performing  the  play  at  another  theatre,  alleged 
that  the  play  had,  previous  to  its  enactment  by  him,  been 
published,  and  acted,  and  represented,  and  dedicated  to  the 
public,  constantly  and  frequently  at  various  times  in  various 
theatres  of  the  United  States  and  elsewhere,  during  the 
period  of  five  years  previously. 

On  the  trial,  which  was  before  a  jury,  evidence  was  given 
of  the  performance  of  the  play  at  various  places  in  the 
United  States,  the  Britsh  provinces,  and  Australia,  both 
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with  and  without  the  authority  of  Miss  Keene.  A  question 
to  one  of  the  defendant's  witnesses,  "  how  often  and  where 
the  play  was  acted  by  the  defendant,"  was  excluded,  and 
an  exception  taken.  A  verdict  was  directed  for  the  plain- 
tiff and  the  exceptions  sent  tn  the  general  term  to  be  heard 
in  the  first  instance.  No  request  was  made  to  submit  to 
the  jury  any  question  of  fact.  The  justice  who  tried  the 
action  decided  that,  upon  the  facts  as  shown,  the  plaintiff 
was  entitled  te  recover. 

There  were  five  exceptions  only  which  could  be  examined 
at  the  general  term,  namely,  the  one  already  stated ;  Second, 
to  excluding  evidence  of  the  amount  one  of  a  plaintiff's  wit- 
nesses had  paid  her  when  he  performed  the  play ;  Third, 
to  refusing  to  charge  the  jury  that  there  was  no  evidecce 
that  the  plaintiff  had  sustained  any  but  nominal  damages ; 
Fourth,  to  the  direction  to  find  a  verdict  for  the  plaintiff  for 
the  amount  proved  to  be  the  defendant's  share  of  the  net 
profits ;  and,  fifth,  to  the  motion  to  dismiss  the  complaint 
on  the  ground  of  the  defendant  not  being  a  manager. 

When  exceptions  are  heard  in  the  first  instance  at  a  gen- 
eral term,  the  questions  of  fact  are  not  open  to  review, 
and  as  found  by  the  jury  are  conclusive.  The  court,  can- 
not, in  such  ease,  set  aside  a  verdict  as  being  against  the 
weight  or  contrary  to  the  evidence;  the  power  of  the  court 
being  confined  exclusively  to  an  examination  of  the  ques- 
tions of  law  presented  by  the  exceptions  taken  at  the  trial. 

It  will  be  seen  from  the  foregoing  statement  of  the  case 
that  none  of  the  '*  exceptions  "  involved  the  necessary  or 
proper  consideration  of  any  question  of  fact,  unless  the 
exception  to  the  direction  to  find  a  verdict  for  the  plaintiff 
was  sufficient  to  enable  the  court  to  look  at  the  evidence 
with  the  view  of  ascertaining  if  there  was  any  error  in  such 
direction.  It  may  be  said,  however,  of  that  exception,  that 
it  was  too  general  to  entitle  it  to  be  heard,  and  should  there- 
fore ha\4  been  excluded. 

The  exceptions  taken,  in  the  order  stated,  called  upon 
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the  court  to  say  whether  there  was  error  as  matter  of  law : 
first,  in  excluding  evidence  oi  the  number  of  times  defend- 
ant  had  acted  the  playj.  second,  of  the  amount  paid  for  a 
license  to  act  the  play ;  third,  in  not  dismissing  the  com- 
plaint because  there  was  no  evidence  of  damage  ;  and  last, 
in  directing  a  verdict  for  the  plain  tiff.  In  the  latter  excep- 
tion, it  must  have  been  assumed  that  the  evidence  estab- 
lished that  the  plaintiff  was  the  proprietor  of  the  play ; 
that  she  had  not  dedicated  it  to  the  public,  nor  published 
it,  and  that  the  defendant,  by  acting  it  without  her  consent, 
was  liable  in  damages.  The  ownership  of  the  original 
manuscript  of  the  play,  and  the  numerous  times  in  which 
and  various  places  where  it  had  been  publicly  performed, 
were  undisputed  facts ;  but  the  court,  in  directing  the  ver- 
dict of 'the  jury,  undoubtedly  held  that  such  frequency  of 
performance  did  not  of  themselves,  whether  with  or  with- 
out her  consent  deprive  the  plaintiff  of  her  proprietor- 
ship in  the  play.  Had  those  facts,  or  either  of  them, 
been  in  dispute,  and  had  the  attention  of  the  court 
been  called  to  them  by  a  request  to  submit  such  facts  to 
the  jury,  the  question  might  fairly  have  beeen  presented. 

No  such  request,  however,  was  made,  and  it  could  not 
be  urged  for  the  first  time  on  an  appeal,  or  on  the  hearing 
of  exceptions,  that  there  was  error  in  withholding  from  the 
jury  questions  of  fact  proper  for  their  consideration. 

If, 'nevertheless,  the  decision  of  that  case  had  been  put 
on  the  ground  that  the  undisputed  evidence  of  the  frequent 
performance  of  the  play  in  various  places  was  a  publication 
of  the  play  or  a  dedication  of  it  to  the  public  by  the  plain- 
tiff, whereby  she  had  lost  her  exclusive  proprietorship  in  it, 
and  therefore  she  could  not  recover,  I  should  feel  bound  to 
follow  it,  so  far  as  it  could  be  made  applicable  to  the  facts 
of  this  case. 

But  I  do  understand  the  decision  was  placed  upon  any 
such  grounds.  It  is  true,  the  learned  chief  justice  who 
wrote  the  opinion  thought  there  was  sufficient  evidence, 
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and  that  it  ought  to  have  gone  to  the  jury,  to  say  whether 
the  plaintiff  had  not  surrendered  the  play  to  the  public. 
But  as  matter  of  law,  the  case  does  not  hold  that  such  fre- 
quent performance  was  either  a  publication  or  a  surrender 
to  the  public,  so  that  it  would  be  no  violation 'of  any  right 
of  ownership  in  the  plaintiff  for  any  person  to  obtain  the  play 
in  any  way,  and  publish  it  in  print.  At  most,  it  is  held, 
that  whether  such  frequency  of  performance  was  a  publica- 
tion, or  would  justify  a  presumption  of  surrender,  was  for  the 
jury  to  decide  ;  and  the  court  did  not  decide  them  as  mat- 
ter of  law.  The  ground,  therefore,  upon  which  the  case 
was  decided  was,  that  it  is  not  unlawful  for  a  spectator  to 
carry  away  in  memory  and  give  to  the  world  an  unpub- 
lished literary  production,  the  performance  of  which  he  has 
witnessed,  or  to  the  recital  of  which  .he  has  listened.  No 
publication  by  the  author,  either  in  fact  or  by  frequency 
of  performance,  is  required  to  make  it  lawful  to  publish 
from  memory  j  for  a  single  performance  or  one  delivery  of 
a  literary  production  may  suffice  as  well-as  a  hundred. 

The  learned  chief  justice  says:  "a  limited  communication 
of  a  literary  or  musical  composition,  by  private  lectures, 
recitations,  or  it  performance,  has  been  held  not  to  surrender 
its  proprietorship  to  the  public  j  *  *  *  but  in  the  case  of 
a  public  theatrical  performance,  the  public  are  held  entitled 
to  make  use  of  that  faculty  which  is  necessarily  addressed 
by  such  representation,  to  wit,  the  memory,  for  the  pur- 
pose of  repeating  the  contents  of  the  play,  even  in  perform- 
ing it  elsewhere,  when  the  owner  has  laid  no  restraint  upon 
such  use  of  the  knowledge  BO  obtained,  and  retained  by 
memory  only." 

There  is  nothing,  therefore,  in  the  decision  of  Keene  agt. 
Clark  to  prevent  an  examination  of  the  question  now 
before  us  ;  and  we  need  not  be  embarrassed  in  the  considera- 
tion of  the  case  by  views  so  ingeniously  expressed,  but 
which  could  be  applicable  only  to  a  different  case  than  was 
made  at  tuat  time. 
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The  case  now  before  us  was  tried  without  a  jury,  and 
all  the  facts  have  been  specially  found  by  the  court.  The 
application  of  the  law  must  be  to  such  facts,  and  upon 
them  we  are  to  determine  whether  the  judgment  below  is 
correct. 

Whatever  may  have  been  the  conflict  of  judical  opinion 
upon  the  effect  of  copyright  laws  upon  the  common  law 
rights  of  authors,  it  has  never  been  disputed  that,  by  the 
common  law,  an  author  has,  until  publication,  a  property 
in  his  literary  work  capable  ofbeing  held  and  transmitted, 
an4  in  the  exclusive  possession  and  enjoyment  of  which  he 
and  his  assignees  will  be  protected. 

This  has  beer  settled  by  a  long  series  of  decisions  (Mil- 
ler agr.  Taylor,  4  Burr,  2303 ;  Donaldson  agt.  Beckett,  4  Burr, 
2408;  Beckford  agt.  Hond,  7  Term.,  616  ;  Woolsey  agt. 
Judd,  4  Duer,  389 ;  Stone  agt.  Thomas,  2  Am.  Laio.  Reg., 
228 ;  Jtobcrts  agt.  Myers,  23  Law  Eep.,  396  ;  Keene  agt. 
WJieatky,  23  Law.  Eep.,  440;  Boucicault  agt.  Wood,  16 
Am.  Law  Eeg.,  539  ;  Jones  agt.  Thorn,  IN.  Y.  Leg.  Ob.,  409). 

It  was  at  one  time  somewhat  questioned  in  England 
whether  such  common  law  right  did  not  continue  after 
publication,  and  was  neither  restrained  nor  taken  away 
by  the  statute  8  Anne ;  but  in  Donaldson  agt.  Beckett 
(supra),  the  house  of  lords  held  that  the  statute  had  taken 
away  such  common  law  right,  leaving  authors  without 
protection  after  publication,  except  under  the  statute.  And 
the  same  view  of  the  effect  of  our  statute  of  copyright  is 
taken  by  the  supreme  court  of  the  United  States  in  Whea- 
ton  agt.  Peters,  (8  Pet.,  498,  661.) 

It  was  there  held  that  the  acts  of  congress  of  1790  and 
1S02,  were  not  passed  in  reference  to  any  existing  right, 
but  to  originate  a  right  after  publication,  by  securing  to 
authors,  under  its  provisions,  "the  sole  right  arid  liberty  of 
printing,"  &c.  To  the  same  eftect  is  the  case  of  Dudley 
agt.  Mayliew,  (3  N.  Y.,  9.)  But  the  statutes  of  copyright 
in  England  and  in  this  country  do  not,  as  I  think,  in  any 
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manner  affect  the  common-law  ownership  of  literary  com- 
position before  publication,  and  I  am,  therefore,  of  the 
opinion  that,  until  publication,  an  author  and  his  assignees 
has  a  proprietary  right  in  his  production,  of  which  he  is 
not  deprived  by  the  statute,  and  which  the  court  will  pro- 
tect against  invasion.  Let  me,  however,  pursue  this  in- 
quiry a  little  farther. 

A  reference  to  the  acts  of  congress  will  be  sufficient  to 
show,  I  think,  that  it  was  not  intended  to  affect  the  com- 
mon-law right. 

The  first  section  of  the  act  of  February  3,  1831,  (by 
which  act  all  previous  acts  were  repealed),  provided  that 
authors,  on  complying  with  the  provisions  of  the  act,  should 
have  "  the  sole  right  and  liberty  of  printing,  representing, 
publishing,  and  vending  their  books  ;"  and  the  fourth  section 
declares  that  no  person  shall  be  entitled  to  the  benefit  of 
the  act  unless  he  shall,  before  publication,  deposit  a  printed 
copy  of  the  title  of  the  book  in  the  clerk's  office  of  the  dis- 
trict court ;  and  the  ninth  section  provides  that  if  any 
person  shall  print  or  publish  any  manuscript  whatever, 
without  the  consent  of  the  author  or  proprietor,  he  shall 
be  liable  for  damages,  and  may  be  restrained  by  injunction. 

It  is  evident  that  congress  intended  to  furnish  protection 
to  authors,  and  to  secure  them  from  wrongful  appropria- 
tions of  their  works,  by  providing  a  means  of  continuing 
in  effect  their  common  law  right  after  publication,  and  not 
to  wholly  deprive  them  of  such  common-law  right.  For 
it  is,  as  we  have  seen,  well  settled  that  such  right  ends 
with  publication,  whatever  that  may  be.  It  is,  I  think, 
also  equally  clear  that  the  only  publication  contemplated 
by  the  framers  of  the  copyright  la\fr  is  a  publication  in 
print,  and  not  in  any  of  the  other  modes  which  have  been 
suggested. 

The  language  of  that  act  is — may  print,  reprint,  publish, 
and  vend.  First,  he  may  print,  and  then  he  may  publish 
and  vend.  To  secure  this  prvilege,  he  must  deposit  a 


NEW  YORK  PRACTICE  REPORTS.  3  05 

Palmer  agt.  De  Witt. 

"printed"  copy  of  the  title-page,  and  that  must  be  done 
before  publication  ( Baker  agt.  Taylor,  2  Blatchf.  85)  so 
that  he  must  print  at  least  the  "  title-page"  before  he  can 
secure  the  protection  of  the  act.  If  the  act  gave  merely 
the  exclusive  right  to  print,  without  securing  also  the  ex- 
clusive right  to  publish  the  printed  matter,  it  would  be  of 
no  value  to  the  authors ;  so  that  (it  is  evident,  that  in  view 
of  the  common-law  right  of  authors,  existing  and  recognized 
at  the  passage  of  the  act,  and  the  settled  belief  that  such 
right  continues  until  actual  publication  or  dedication  by 
the  author,  congress  merely  intended  to  enable  authors  to 
retain  their  proprietorship  after  printing  and  publishing. 
In  the  case  of  Baker  agt.  Taylor,  ( supra),  printed  copies  of 
the  book  had  been  sold  before  the  deposit  in  the  clerk's 
office,  which  was  held  to  warrant  the  inference  of  actual 
publication,  so  as  to  defeat  the  application  for  a  copyright, 
and  it  is  intimated  that  the  publication  contemplated  by  the 
act  was  a  publication  in  print.  This  view  is  strengthened 
by  the  ninth  section,  which  expressly  protects  the  pro- 
prietorship of  a  manuscript,  and  makes  it  unlawful  to  print 
or  publish  it  without  consent.  If  it  had  been  intended  to 
destroy  the  common-law  right,  and  to  require  in  all  cases  a 
copyright  to  secure  the  ownership  of  an  unpublished  work 
before  printing,  then  the  provisions  of  the  ninth  section 
are  wholly  inconsistent  with  such  intention,  as  by  that 
section  the  common-law  right  is  recognized,  continued,  and 
preserved. 

This  view  of  the  statute  is  in  accordance  with  Bartlett 
agt.  Crittenden,  4  McLean,  301,  and  5  Id.,  36  ;  Pulte  agt. 
Derby,  Id.,  332  j  Little  agt.  Hall,  18  How.  U.  S.,  170.) 

The  supplementary  act  of  August  18,  1856,  extends  to 
authors  of  "  dramatic  compositions,"  the  same  protection 
that  is  afforded  to  authors  of  other  works,  by  the  act  of 
1831,  and  in  addition  to  the  sole  right  to  print  and  publish, 
they  are  given  the  sole  right  to  act,  perform,  and  represent 
Buch  compositions,  or  to  cause  them  to  be  acted,  performed, 
Vou  XL.  20 
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and  represented,  on  any  stage  or  public  place,  during  the 
period  for  which  the  copyright  is  obtained. 

In  extending  the  privileges  of  the  copyright  law  to  dram- 
atic compositions,  it  was  necessary  to  secure  to  authors,  not 
alone  the  right  to  print  and  publish,  which  is  of  little  com- 
parative value,  but  also  the  sole  right  to  act  and  represent, 
which  constitutes  their  chief  value;  and  which  right,  unless 
expressly  protected  by  statute,  would  not  continue  after 
printing  and  publishing.  The  act  of  1856,  contains  also  a 
prohibition  against  representation  of  copyrighted  plays, 
without  the  propietor's  consent,  similar  in  terms  to  the 
ninth  section  of  the  act  of  1831.  The  provisio  in  the  act 
of  1856,  that  nothing  therein  shall  impair  any  right  to  act 
a  dramatic  representation,  which  right  shall  have  been  ac- 
quired by  any  manager,  actor,  or  other  person  previous  to 
the  securing  of*  the  copyright,  very  -clearly  recognizes  rights 
acquired  previous  to  application  for  copyright,  and  continues 
the  common-law  rights  of  proprietors ;  and  is  in  accordance 
with  what  was  said  in  Wheaton  agt.  Peters,  (8  Pet.,  591, 
662;)  that,  independently  of  the  copyright  law,  an 
assignee  of  a  manuscript  would  be  protected  by  a  court  of 
chancery. 

In  respect  to  the  act  of  1856,  SPBAGUE,  J.,  says  in  Edberts 
agt.  Meyers,  (13  Mo.  Law  Eep.,  397),  that  the  prior  act 
secured  to  authors  the  exclusive  right  of  printing  and  pub- 
lishing ;  and  it  was  only  because  publication  did  not  em- 
brace acting  or  representation  that  such  act  was  passed, 
superadding  that  exclusive  right,  to  those  previously  en- 
joyed. 

This  reference  to,  and  examination  of  the  copyright  laws, 
and  of  the  cases  cited,  leaves  it  free  from  doubt  that  such 
laws  are  merely  ancillary  to  the  common-law  rights  of 
authors,  and  continue  them  after  publication  in  print,  but 
in  no  way  impairing  such  rights,  so  long  as  the  literary  com- 
position remains  in  manuscript,  or  is  not  printed ;  and,  in 
the  case  of  dramatic  compositions,  superadding  the  sole 


NEW  YOKE  PRACTICE  REPORTS,  3Q7 

Palmer  agt.  De  Witt 

right  to  represent  after  publication.  Whenever  an  author 
gives  his  composition  to  the  public,  he  loses  his  exclusive 
right  to  its  publication,  unless  protected  by  the  copyright 
laws.  Hence,  where  the  common-law  right  of  property  of 
an  author  is  invaded,  the  sole  questions  involved  are — first, 
has  there  been  a  publication,  so  as  to  take  away,  or  put  an 
end  to  such  common-law  right  T  and  second,  has  such  pub- 
lication been  with  the  consent  or  by  the  authority  of  the 
author  ? 

It  will  not,  I  think,  be  claimed  that  an  unauthorized  or 
surreptitious  publication  in  print  of  a  literary  composition 
before  publication  by  the  author,  would  defeat  the  owner's 
right  of  property  and  leave  him  without  protection.  If 
that  was  so,  the  copyright  laws  would,  in  such  case,  give 
no  security,  inasmuch  as  the  benefit  of  the  statute  can  be 
obtained  only  before  publication.  Whether  any  surrep- 
titious publication,  otherwise  than  in  print,  can  deprive  an 
author  of  his  property,  will  be  examined  hereafter. 

The  fact  found  in  this  case,  which  it  is  claimed,  was  a  pub- 
lication of  the  play  in  question,  was,  that  on  the  15th  day 
of  February,  1868,  and  for  a  great  number  of  times  there- 
after, the  comedy  was  publicy  performed  and  represented  at 
the  Prince  of  Wales  theatre,  in  the  city  of  London,  by  and 
with  the  sanction  of  the  author. 

It  was  not  found,  nor  was  there  any  evidence  that  the 
comedy  had  ever  or  anywhere  been  represented  without  the 
sanction  of  the  author,  or  that  it  was  ever  put  in  print  by 
him,  or  by  his  authority.  The  only  "publication"  there- 
fore, which  can  be  claimed,  was  its  public  representation 
at  the  theatre  on  various  occasions  and  in  the  presence  of 
large  audiences. 

It  was  not  claimed  on  the  argument,  but  was  conceded, 
that  the  number  of  public  representations  of  the  play  was 
not  material  upon  the  question  of  actual  publication,  and  it 
was  contended  that  one  public  performance  was  sufficient 
to  deprive  an  author  of  all  proprietary  right.  The  con- 
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cession,  however,  did  not  go  to  the  extent  that  a  single,  or 
indeed  a  great  number  of  public  performances,  conducted 
under  the  authority  of  the  author,  would  justify  a  felonious 
obtaining  of  the  manuscript  for 'purposes  of  printing  and 
publishing.  Yet,  it  necessarily,  I  think,  goes  to  that  ex- 
tent, for,  as  I  shall  presently  endeavor  to  show,  the  right 
of  obtaining  the  manuscript,  or  of  its  contents,  does  not 
depend  upon  the  manner  of  procuring  it,  but  upon  whether 
the  author  has  parted  with  his  rights  by  actual  publication. 

The  value  to  an  author  of  his  literary  composition,  beyond 
the  fame  it  secures  for  him,  is  in  the  amount  of  money  it 
returns ;  and  'the  amount  of  money  he  gets  depends  chiefly 
upon  the  appreciation  of  the  public.  If  a  composition 
never  comes  to  the  knowledge  of  the  public,  its  author 
does  not  obtain  either  their  applause  or  money. 

It  might  as  well  never  have  been  created,  or  lie  in  the 
author's  drawer  unread. 

The  definition  of  literary  property,  as  given  in  Keene  agt. 
Wheatley,  (supra),  is  the  right  which  entitles  an  author,  or 
his  assignees,  to  all  the  use  and  profit  of  his  composition. 
The  property,  therefore,  which  a  composer  ordinarily  has  in 
his  composition  is  the  pecuniary  value  which  it  has  to  him, 
and  not  merely  the  amount  of  fame  which  he  may  acquire ; 
and  such  pecuniary  value  is  necessarily  and  wholly  depend- 
ent upon  the  means  which  he  may  lawfully  employ,  to 
bring  his  production  before  the  public,  and  the  approval  of 
the  public  of  his  work ;  and  there  is  no  other  property  in 
that  discription  of  literary  composition.  When  a  right  of 
property  in  the  invention  or  creation  of  an  author  is  recog- 
nized as  an  inherent  right  by  the  common  law,  it  assumes 
that  the  thing  to  be  secured  and  protected  is  of  value  to 
the  owner.  The  law  does  not  regard  as  property  a  thing 
entirely  worthless. 

If  a  literary  composition,  therefore,  derives  its  value  from, 
and  becomes  property  because  of  the  use  which  can  be 
made  of  it  before  the  public,  and  such  value  is  increased  or 
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diminished  in  proportion  to  the  extent  of  its  use,  then  it 
becomes  very  important  to  know  where  and  when  the 
.author's  literary  property  in  it  terminates.  . . 

,  To  give  it  value,  or  to  make  it  property,  recognized  by 
the  common  law,  the  author  must  be  allowed  to  use  it  be- 
fore the  public  ;  and  if,  having  submitted  it  once  to  a  public 
hearing,  it  is  to  be  deemed  a  publication,  so  as  to  take  away 
the  proprietary  right,  and  to  deprive  the  author  of  the 
benefit  of  copyright  laws,  then  obviously,  the  common  law 
means  nothing,  and  there  is  no  such  thing  as  property  in 
literary  work. 

Can  it  be  said  that  once  delivering  a  lecture  upon  a 
scientific  or  literary  subject,  before  a  public  audience,  will 
forever  thereafter  deprive  the  author  of  his  property  in  the 
ideas  invented  or  created,  and  which  represent,  by  a  com- 
bination of  words,  his  meaning? 

If  so,  then  any  one  who  can  obtain  the  manuscript,  or 
access  to  it,  or  who,  by  employing  the  art  of  stenography 
or  by  the  exercise  of  memory,  can  carry  it  out  of  a  public 
lecture-room,  may,  without  the  consent  or  knowledge  of 
the  author,  appropriate  and  use,  for  his  own  emolument, 
the  literary  production  of  another  person. 

I  cannot  believe  there  is  so  little  foundation  for,  or  so 
narrow  a  limit  to,  the  proprietary  rights  of  an  author  in  his 
literary  labors. 

I  believe  the  law  intended  to  secure  to  him  the  beneficial 
results  of  his  labors,  and  to  protect  him  from  any  piratical 
invasion  of  his  rights,  until  he  has  done  some  act  incon- 
sistent with  an  execlusive  ownership,  and  which  shall 
amount,  in  judgment  of  law,  to  a  publication. 

There  can  be  no  fixed  rule  determining  when  an  author 
has  surrendered  his  literary  property.  Printing  his  com- 
position and  giving  it  public  circulation  would  £x  the  period 
of  surrender  in  such  a  case  ;  but  one  reading  of  a  manuscript 
lecture,  or  one  performane  of  a  manuscript  play,  would  not ; 
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and  if  one  does  not,  what  greater  number,  can  it  be  said, 
will! 

The  value,  to  the  author,  of  a  lecture  or  of  a  play,  who 
derives  emoluments  from  its  delivery  or  representation  be- 
fore public  audiences,  is  not  limited  to  one  performance. 
It  may  extend  to  any  greater  number,  and  the  hundredth 
performance  may  bring  more  ample  returns  than  the  first. 
So  that  it  may  fairly  be  assumed  that  it  is  not  intended,  in 
any  case,  to  surrender  property  in  a  literary  composition, 
so  long  as  the  author  of  it  retains  it  in  manuscript,  and 
uses  it  before  the  public  for  his  private  pecuniary  benefit. 

Therefore,  I  think,  there  can  be  no  presumption  against 
literary  ownership  arising  from  the  mere  frequency  of  per- 
formance. Such  performances  are  not  inconsistent  with  a 
continued  proprietorship,  but  are  wholly  consistent  with, 
and  necessary  to,  the  enjoyment  of  the  property. 

The  question  of  what  constitutes  publication  is  not  much 
enlightened  by  any  of  the  adjudicated  cases  which  have 
come  under  my  observation.  Most  of  the  cases  involve  con- 
siderations arising  from  copyright  laws,  and  do  not  under- 
take to  determine  when  or  in  what  manner  an  author  may 
be  said  to  surrender  his  property  in  his  literary  work. 

The  case  most,  relied  on  by  the  defendant,  (Bourcicault 
agt.  Delafieldf  33  Law  Jour.  N.  S.  ch.}  38),  arose  under  the 
English  statute  of  copyright.  That  statute  provides  that 
one  public  representation  or  performance  of  any  dramatic 
piece  shall  be  deemed  sufficient,  in  the  construction  of  the 
act,  to  be  a  publication  of  the  work.  It  was  accordingly 
held,  in  an  action  to  recover  a  penalty  imposed  by  the 
statute,  that  public  performance  of  the  drama  in  the  United 
States,  before  taking  out  a  copyright  in  England,  was  a 
publication  within  the  statute.  Words  used  in  a  statute  to 
define  the  meaning  of  particular  parts  of  it,  are  never  ex- 
tended beyond  the  statute,  and  have,  therefore,  no  con- 
trolling effect,  except  in  the  interpretation  of  the  statute. 
They  define  the  intent  and  meaning  of  the  law-makers,  and 
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are  made  to  extend  the  statute  to  cases  not  otherwise  recog- 
nized as  coming  within  its  purview.  But  the  legislature 
cannot,  by  merely  expressing  the  intent  of  the  law  in  respect 
to  a  particular  statute,  affect  the  meaning  of  words  used 
in  other  statutes,  or  deprive  them  of  the  significance  which 
they  receive  from  settled  principles  of  the  common  law. 
The  definition  in  the  Code  of  Procedure,  (§  462,  et  seq.),  it 
will  not  be  pretended,  are  conclusive  of  the  meaning  of  the 
words,  except  within  the  statute. 

The  case,  therefore,  of  Bourcicault  agt.  Delqfield,  is  not 
an  authority  upon  any  question  of  actual  or  constructive 
publication  not  arising  under  the  English  copyright  law. 
Nor  is  it  entitled  to  any  more  weight  than  the  statute 
itself,  which  is  a  mere  legislative  interpretation  of  what,  for 
certain  purposes,  shall  be  deemed  a  publication  of  a  dramatic 
piece. 

Our  statute  of  copyright  has  no  such  exception  as  is  con- 
tained in  the  statute  of  Anne  ;  and  the  word  u  published" 
in  our  statute  has  been  interpreted  to  mean,  published  in 
print,  (Keene  agt.  WheatUy,  9  Am.  Law  R.,  92).  •  In  the 
case  last  cited,  a  bill  was  filed  in  the  circuit,  court  of  the 
United  States,  to  restrain  the  performance  by  the  defendants 
of  a  manuscript  play,  which  was  claimed  to  be  the  literary 
property  of  the  plaintiff.  The  case  turned  upon  the  evi- 
dence of  the  manner  of  obtaining  the  play  by  the  defend- 
ants, and  it  was  held  that,  as  it  appeared  that  the  plaintiff's 
own  theatrical  representions  of  the  play  were  not  the  meang 
through  which  the  defendants  were  enabled  to  represent  it, 
they  should  be  enjoined.  Judge  CADWALLADEB,  in  his  very 
elaborate  opinion,  asserts  the  doctrine,  at  least  as  far  as  this, 
that  public  representations  of  a  play  may  be  a  publication, 
so  as  to  authorize  an  author  to  produce  it  from  memory, 
although  he  denies  the  right  of  a  reporter  to  note  the  words 
—  a  distinction  not  very  clearly  defined.  That  point,  how- 
ever, was  not  necessary  to  a  decision  of  the  case,  and  the 
dictum  may,  therefore,  be  rejected.  Upon  the  subject  of 
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publication,  I  will  here  refer  to  some  of  .the  cases,  either 
holding  or  sustaining  that  a  representation  of  a  play  is  not 
necessarily  a  publication  of  it,  so  as  to  deprive  the  author 
of  his  property  in  it. 

Judge  SPRAGUE  so  held  in  Roberts  agt.  Meyers,  (23  Monthly 
Law  Reg.  396).  He  said  it  was  not  a  publication  within 
the  meaning  of  the  copyright  law,  and  did  not  prevent  an 
author  obtaning  a  copyright. 

It  is  affirmed  by  Judge  HOAR,  in  Keene  agt.  Kimbally  (23 
Monthly  Law  Reg.,  669),  where  he  says :  "  The  representa- 
tion of  a  dramatic  work  upon  the  stage  is  not  a  publication 
which  will  deprive  the  author  or  his  assignees  of  their  right 
of  property." 

In  JBartlett  agt.  Chittenden,  (4  MeLean,  300  j  5  /of.,  32), 
it  was  held  that  the  author  of  a  lecture  did  not  dedicate  the 
manuscript  to  the  public  by  using  it  for  the  purpose  of  in- 
structing others.  That  case  went  further,  and  decided  that 
an  author  did  not  abandon  his  right  in  his  composition  by 
permitting  pupils  or  friends  to  take  copies ;  and  that  such 
copies  could  not  be  used  in  any  way  not  contemplated  by 
the  author. 

And  in  Blunt  agt.  Patten,  (2  Paine,  397),  a  deposit  by 
the  author  of  his  work  in  a  public  office,  such  as  a  chart  in 
the  navy  department,  was  held  not  to  make  it  a  public 
document,  which  any  one  might  copy. 

And  again,  in  Bourcicault  agt.  Wood,  (16  Am.  Law  Reg.y 
539).  In  a  very  recent  case  ( Crowe  agt.  Aiken,  not  re- 
ported), decided  by  Judge  DRUMMOND,  in  the  circuit  court 
of  the  United  States,  for  the  district  of  Illinois,  an  injunction 
was  asked  for,  to  restrain  the  representation  by  the  defend 
ant  of  the  play  called  "Mary  Warner."  The  play  was 
written  by  Mr.  Taylor  for  Miss  Bateman,  and  the  manuscript 
was  transferred  to  the  plaintiff. 

It  was  publicly  represented  in  London  and  in  the  United 
States,  but  was  not  printed.  The  defendant  alleged  that 
the  play  was  obtained  from  a  person  in  London,  who  pro- 
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cured  it  from  repeated  representations  on  the  stage  at  the 
Haymarket  theatre,  and  that  there  was  no  "restriction" 
against  any  of  the  spectators  using  such  play,  as  they  saw 
fit. 

After  a  lengthened  examination  of  the  questions,  the 
court  decided  to  grant  the  injunction.  In  the  opinion,  the 
ground  is  distinctly  taken  that  a  representation  is  not  a 
publication,  and  any  manner  of  obtaining  it,  without  the 
consent  of  the  author  or  owner,  "  except  by  memory,"  is  a 
violation  of  his  proprietorship. 

As  far,  therefore,  as  this  case  depends  upon  an  actual  or 
constructive  publication  of  the  play  by  the  plaintiff  or  his 
assignee,  the  clear  weight  of  authority  is,  that  public  rep- 
resentation is  not  publication,  and  does  not  entitle  any 
person,  without  the  author's  consent,  to  procure  it  in  any 
way  for  purposes  of  publication,  except,  perhaps,  when  it  is 
procured  by  means  of  the  memory  alone. 

I  am  aware  that  in  the  case  of  Keene  agt.  Wheatley, 
(supra),  which  is  followed  by  Keene  agt.  Clark,  (supra), 
and  again  by  Crowe  agt.  Aiken,  each  of  the  learned  judges 
seem  to  lean  to  the  opinion  that  an  auditor  may  use  his 
memory  as  a  means  of  procuring  a  represented  play,  and 
may  then  lawfully  print  and  publish  it.  The  reason  seems 
to  be,  that  as  there  can  be  no  power  over,^or  restriction 
of,  the  use  of  the  memory,  therefore,  such  use  is  not  un- 
lawful. 

It  is  enough,  however,  perhaps,  for  the  present  case,  to 
say  that,  even  if  it  is  true  that  an  auditor  at  a  public  rep- 
resentation may  lawfully  carry  away  the  play  in  his  memory, 
and  afterwards  put  it  in  writing,  and  from  such  writing, 
print  and  publish,  there  was  no  evidence  in  this  case  to 
bring  it  within  that  rule.  The  finding  of  the  court  is,  that 
the  defendant  received  the  words  of  the  comedy,  <fcc.,  from 
one  or  more  persons  who  had  seen  or  heard  it  performed. 
That  finding  is  not  enough  to  justify  the  conclusion  that 
the  person  or  persons  who  saw  or  heard  the  public  per- 
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forraance,  had  brought  it  in  theij  memories  from  the 
theatre. 

The  burden  of  proving  the  manner  in  which  the  play 
was  procured  was  upon  the  defendant,  and  he  was  bound 
to  show  that  he  had  obtained  it  in  a  lawful  way.  There 
are  no  presumptions  in  his  favor,  The  right  of  the  plaintiff 
as  owner  before  publication  was  absolute,  and  could  be 
defeated  only  by  showing  that  the  defendant  had  obtained 
the  play  through  the  memory  of  an  auditor.  This  is  the 
result  of  the  learned  opinion  of  Judge  CADWALLADER  in 
Keene  agt.  Wlieatley,  (supra),  in  which  view  he  has  fortified 
himself  by  the  citation  of  many  cases  ;  and  also  of  Judge 
DRUMMOND,  in  Crowe  agt.  AiJcen,  (supra), 

But  I  am  compelled  to  dissent  from  the  opinions  of  the 
learned  judges  in  those  cases,  so  far  as  it  is  intimated  that 
a  spectator  may,  upon  witnessing  the  public  performance 
of  a  play,  rightfully  commit  it  to  memory,  and  then  publish 
it  to  the  world ;  and  also  from  a  qualified  view  of  the  same 
character,  entertained  by  the  learned  late  chief-j  ustice  of 
this  court,  as  expressed  in  his  opinion  in  Keene  agt.  Clark, 
(ubi  supra). 

It  seems  to  me  that  any  surreptious  procuring  of  the 
literary  property  of  an  another,  no  matter  how  obtained,  if  it 
was  unauthorized  and  without  the  knowledge  or  consent 
of  the  owner,  and  obtained  before  publication  by  him,  is  an 
invasion  of  his  proprietary  rights,  if  the  property  so  obtained 
ia  made  use  of  to  his  injury.  Each  of  the  learned  justices 
admit  that  a  play  cannot  lawfully  be  taken  down  by  a  short- 
hand writer  from  the  lips  of  the  actors  during  a  public  per- 
formance. 

If  taken  thus  by  a  stenographer,  is  it  different,  in  its 
legal  effect  and  resulting  consequences,  from  committing  to 
memory  and  afterwards  writing  it  out  ?  In  principle  it  is 
not  t  They  are  only  different  modes  of  doing  the  same 
thing,  and,  if  without  the  author's  consent,  are  alike  in- 
jurious to  his  interests.  The  objection  is  not  to  the  com- 
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mitting  a  play  to  memory,  for  over  that  no  court  can 
exercise  any  control,  but  in  using  the  memory  afterwards 
as  the  means  of  depriving  the  owner  of  his  property.  Such 
use,  it  seems  to  me,  is  as  much  an  infringement  of  the 
author's  common-law  right  of  property,  as  if  his  manuscript 
had  been  feloniously  taken  from  his  possession  I  can  see  no 
difference. 

In  the  case  of  Prince  Albert  agt.  Strange,  (2  De  G.  & 
Sma.,  652),  a  workman  employed  to  take  impressions  from 
copper  plates  of  etchings  made  by  the  plaintiff,  not  in- 
tended for  publication,  took  impressions  for  himself  and 
sold  them  to  the  defendant.  It  was  held  an  infringement 
of  the  plaintiff's  proprietary  right,  and  an  injunction  Was 
granted  and  the  impressions  ordered  to  be  destroyed. 

The  pleadings  and  proofs  in  this  case  were  shaped  to  as 
to  bring  it  within  one  of  the  propositions  of  the  learned  late 
chief  justice,  in  Keene  agt.  Clark,  and  it  is  accordingly 
found  as  a  fact  that  the  tickets  admitting  spectators  to  the 
performances  contained  no  notice  or  prohibition  against 
carrying  the  comedy  away,  by  memory  or  otherwise,  and 
using  and  printing  the  same,  nor  was  any  notice  to  that 
effect  posted  in  the  theatre  in  the  view  of  the  spectators. 

Whatever  means  a  prudent  man  may  adopt  to  prevent 
his  property  from  being  feloniously  taken  from  him,  it 
cannot,  I  think,  be  successfully  contended  that,  if  he 
choose  to  take  the  risk,  he  may  not  leave  it  exposed  with- 
out mark  or  other  sign,  to  designate  it  as  his  property  j  or 
that,  by  thus  exposing  it,  he  would  lose  his  title,  and  could 
not  afterwards  recover  it,  or  its  value,  from  one  who  tor- 
tiously  took  it. 

A  wrong-doer  cannot  get  title  to  property,  or  escape  the 
responsibility  of  this  tortious  or  felonious  act,  merely  be- 
cause the  owner  has  failed  to  give  public  notice  or  warning 
that  it  was  not  to  be  stolen. 

If  carrying  away  in  the  memory  of  a  spectator,  or  other- 
wise surreptiously  obtaining  the  contents  of  a  play,  is 
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without  the  consent  of,  or  unauthorized  by,  the  owner, 
and  therefore,  an  infringement  of  his  property  in  the 
play,  the  act  is  not  excused  by  the  omission  of  the  owner 
to  notify  the  audience  that  they  will  not  be  allowed,  or  are 
forbidden  to  carry  it  away  in  that  manner. 

Upon  a  careful  consideration,  therefore,  of  the  subject,  J 
have  not  been  able  to  appreciate  the  distinction  which  the 
learned  judges  in  Keene  agt.  Wheatky,  and  Keene  agt. 
ClarTc,  and  Crowe  agt.  Ailcen,  have  attempted  to  draw  be- 
tween different  modes  of  obtaining  the  contents  of  a  manu- 
script play  from  its  public  performance.  They  are  equally 
objectionable,  and  are  merely  different  modes  of  depriving 
an  author  of  his  literary  property ;  and  therefore,  any  mode 
which  effectuates  that  purpose  is  unlawful.  The  vice- 
chancellor  says,  in  Prince  Albert  agt.  Strange,  (supra  689), 
that  as  to  property  of  a  private  nature,  which  the  owner, 
without  infringing  on  the  right  of  any  other,  may  and  does 
retain  in  a  state  of  privacy,  a  person  who,  without  the 
owner's  consent,  express  or  implied,  acquires  a  knowledge 
of}  cannot  lawfully  avail Mmsel/  of  the  knowledge  so  acquired 
to  publish,  without  his  consent,  a  description  of  the  prop- 
erty. 

That  opinion  goes  quite  as  far  as  is  necessary  to  destroy 
the  distinction  alluded  to.  ,.*, 

There  is  another  case  to  the  same  effect.  In  Turner  agt. 
Robinson,  (10  Irish  Chy.,  132),  a  painting  on  public  ex- 
hibition for  private  emolument  was  seen  by  spectators, 
.some  of  whom,  from  recollection,  arranged  themselves  in 
tableau,  representing  the  figures  in  the  painting,  and  were 
photographed. 

The  sale  of  engravings  made  from  such  photograph  was 
restrained  by  injunction.  The  mode  adopted  for  carrying 
into  execution  what  was  denounced  by  the  court  as  an  un- 
lawful act,  was  the  same  in  the  Irish  case  as  was  approved 
of  in  the  two  cases  alluded  to,  namely,  in  the  memories  of 


NEW  YORK  PRACTICE  REPORTS.       317 

Palmer  agt  De  Witt. 

the  spectators ;  and  the  case  is,  therefore,  opposed,  as  an 
authority,  to  the  distinction  referred  to. 

My  conclusions  upon  the  whole  case  are,  that  there  was 
no  such  publication  by  the  plaintiff  or  by  his  assignors  of 
the  play  in  question,  as  to  deprive  the  plaintiff  of  his  com- 
mon-law right  of  property  in  it. 

That  public  representations  of  the  play  were  not  a  pub- 
lication of  the  play,  so  as  to  take  away  such  common-law 
right. 

That  there  is  no  presumption  in  favor  of  the  lawfulness 
of  the  manner  in  which  the  defendant  obtained  the  play. 

That  the  burden  is  upon  him  to  show  that  it  came  into 
his  possession  in  a  lawful  manner  ;  and  that,  having  failed 
to  show  the  lawfulness  of  his  possession,  he  should  be  de- 
prived of  it. 

I  am,  therefore,  of  the  opinion  that  the  plaintiff  is  entitled 
to  a  judgment  restraining  the  defendant  from  further  print- 
ing or  publishing  the  play,  and  requiring  him  to  deliver  up 
to  be  destroyed  such  as  are  now  in  print,  and  that,  there- 
fore, the  judgment  appealed  from  should  be  reversed. 

We  were  asked  by  the  appellant's  counsel,  if  we  came  to 
the  conclusion  that  the  judgment  below  was  erroneous,  to 
pronounce  an  absolute  judgment  in  his  favor,  and  not  to 
send  the  case  back  for  a  new  trial.  But  in  the  uncertainty 
of  the  law  on  the  subject  of  ordering  judgment  absolute  at 
general  term,  we  think  it  safest  to  refuse  the  request. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant,  to  abide  the  event. 
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SUPREME  COURT.  .^ 

JOHN  M.  SMITH,  and  others  agt.  MOTT  D,  SMITH,  and  others. 

Where  the  testratrix,  the  drafts-man  of  the  will,  whom  she  bad  employed  to  draw 
it,  and  two  witnesses,  all  being  present  when  the  testratrix  signed  the  will  and 
acknowledged  it  to  be  her  last  will,  &c.,  and  the  drafts-mini  then  requested  the 

.     witnesses  to  sign : 

Held,  that  the  request  being  made  in  her  presence,  it  was  in  law,  her  request,  and 
the  signing  of  it  by  the  witnesses  on  each  request,  rendered  its  execution  valid. 
(The  surrogate t  opinion,  which  this  decision  reverses,  is  reported  ante  page  124.) 

Second  District,  General  Term,  February,  1870. 

Present,  BARNARD,  P.  J.,  GILBERT,  TAPPEN,  and  PRATT, 
Justices. 

APPEAL  from  the  decision  of  the  surrogate  of  Queens 
county,  denying  the  probate  of  the  will  of  Mary  Smith, 
deceased.  The  facts  of  the  case  and  the  opinion  of  the 
surrogate  are  reported,  ante,  page  124. 

RALPH  E.  PRIME  and  J.  J.  ARMSTRONG,  for  appellants. 
BENJAMIN  W.  DOWNING,  for  respondents, 

"By  the  court,  BARNARD,  P.  J. — I  think  the  evidence  fully 
proves  that  the  attesting  witnesses  at  testatrix's  request,  sub- 
scribed their  names  to  the  will  in  question.  The  will  was 
drawn  by  Samuel  Willetts,  a  justice  of  the  peace,  who  was 
accustomed  to  draw  wills.  The  testatrix,  the  two  witnesses 
and  Willetts  were  present  at  its  execution.  The  testatrix, 
in  the  presence  of  the  witnesses  and  of  Willetts,  signed  her 
name  to  the  will,  she  then  in  reply  to  a  question  put  to 
her  by  Willetts,  acknowledged  the  instrument  to  be  her  last 
will.  This  acknowledgment  was  in  the  presence  of  the 
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witnesses.  The  drafts-man  of  the  will  then  said  to  one  of  the 
witnesses, t{  now  Mr.  White,"  and  handed  him  the  pen  in 
the  presence  of  all.  White  signed  as  a  witness,  and  handed 
the  pen  to  the  other  witness.  He  signed  also  in  the  pres- 
ence of  all.  The  attestation  clause  is  full.  The  will  was 
found  in  the  possession  of  testatrix  at  the  time  after  her 
death.  AH  the  parties  present  knew  what  the  paper  was. 
It  was  duly  published.  The  witnesses  signed,  knowing 
what  paper  they  were  attesting.  Mrs.  Smith  was  present 
when  they  signed,  and  made  no  objection.  Willetts  whom 
she  had  employed  to  draw  the  will,  requested  the  witnesses 
to  sign,  and  the  request  being  made  in  her  presence,  it  was 
in  law,  her  request. 

The  decision  of  the  surrogate  should  be  reversed,  and  the 
question  tried  by  a  jury  at  a  circuit  court,  to  be  held  in  the 
County  of  Queens. 

THE  case  was  tried  at  the  October  circuit,  1870,  in  Queens  county,  when  the  jury 
found  on  all  the  points  at  issue  in  favor  of  sustaining  the  execution  of  the  will,  and 
against  the  decision  of  the  surrogate. 
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GEORGE   CLARK,  appellant  agt.  ENOCH  HOLDRIDGE,  res- 
pondent. 

A  cause  of  action  against  a  justice  of  the  peace  to  recover  back  money  paid  to  him  for 
an  illegal  and  excessive  fine,  imposed  by  the  justice,  is  not  assignable,  so  that  the 
assignee  can  sustain  an  action  therefor,  in  his  own  name. 

Where  a  justice  of  t he  peace,  acting  as  a  court  of  special  sessions,  after  arrest  of  the 
defendant  npon  a  warrant  duly  issued,  for  assault  and  battery,  and  a  plea  ot  guilty 
by  him  upon  the  trial,  imposes  a  fine  upon  the  defendant  which  is  clearly  erro- 
neous— being  excessive  and  much  larger  than  the  justice,  as  a  court  of  special 
sessions,  has  a  right,  to  inflict,  snob  judgment  is  voidable,  but  not  void. 

The  justice  having  jurisdiction  of  tb,e  person  of  the  defendant,  although  he  errs  in 
judgment,  he  is  protected  upon  the  principle  of  judicial  irresponribility. 

Therefore,  where  the  justice  receives  the  amount  of  the  fine  from  the  defendant  in 
his  judicial  capacity  and  pays  over  the  same  to  the  county  treasurer,  where  it 
belongs,  in  apparent  good  faith,  an  action  will  not  lie  against  him  to  recover  it 
back.  ,t  • 

Fourth  Judicial  Department,  argued  at  General  Term  at 
"Buffalo,  June  term,  1870,  and  decided  at  Rochester  term,  in 
September. 

Present,  Hon.  JOSEPH  MULLIN,  Presiding  Justice,  Hon. 
THOMAS  A.  JOHNSON  and  Hon.  JOHN  L.  TALCOTT,  Asso- 
ciated Justices. 

THE  defendant  in  this  action  being  a  justice  of  the  peace, 
duly  issued  a  warrantor  the  arrest  of  one  James  Matteson 
(plaintiff's  assignor),  on  a  charge  of  assault  and  battery. 
On  being  brought  before  the  justice,  the  prisoner  de- 
manded an  examination  which  was  granted.  On  such 
examination  the  justice  held  him  to  trial;  when  the  trial 
commenced,  the  prisoner  pleaded  guilty  to  the  charges  in 
the  warrant. 

The  defendant  then  as  such  justice  imposed  a  fine  of 
$200,  which  amount  said  Matteson  paid  to  defendant  as 
justice. 

This  action  is  brought  to  recover  such  fine  money  on  the 
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ground  the  justice  exceeded  his  jurisdiction.  Judgment 
was  ordered  for  defendant  at  the  circuit.  This  appeal  is 
from  such  judgment. 

LEWIS  &  GURNET,  for  appellant. 
JENKINS  &  GOODWILL,  for  respondent. 

"By  the  cottrt,  JOHNSON,  J. — The  plaintiff  by  his  assign- 
ment, acquired  no  right  of  action  against  the  defendant,  to 
recover  back  the  money  paid  by  his  assignor.  His  assignor 
might  have  had  the  erroneous  judgment  and  sentence  against 
him  reversed  and  vacated,  upon  certiorari  to  the  court  of 
sessions  of  the  county,  had  he  seen  fit  to  pursue  that 
remedy.  (  Sess.  Laws  0/1S59,  chap.  339.)  The  judgment 
was  clearly  erroneous  and  voidable,  the  fine,  by  way  of 
punishment,  having  been  much  larger  than  the  defendant, 
as  a  court  of  special  sessions  hud  a  right  to  inflict.  But  it 
was  not  void  absolutely.  The  defendant  at  the  time  the 
judgment  was  rendered,  and  the  erroneous  punishment  in- 
flicted, was  acting  as  a  court  of  special  sessions,  and  had 
jurisdiction  of  the  person  of  the. plaintiff's  assignor,  and  of 
the  offense  with  which  he  was  charged.  The  assignor  had 
been  regularly  arrested  and  examined  before  the  defendant 
as  the  examining  magistrate,  and  had  elected  to  be  tried 
before  him  as  a  court  of  special  sessions.  After  the  com- 
mencement of  the  trial  he  pleaded  guilty,  and  it  thereupon 
became  the  duty  of  the  defendant  to  render  judgment 
against  him,  and  to  inflict  the  punishment  prescribed  by 
statute.  (2  E.  S.  714,  §  19). 

In  the  case  of  Sutler  agt.  Potter,  (17  Johns.,  145),  the 
court  laid  down  the  rule,  that  *'  where  the  justice  has  no 
jurisdiction  whatever,  and  undertakes  to  act,  his  acts  are 
coram  nonjudice,  but  if  he  has  jurisdiction  and  errs  in  ex- 
ercising it,  then  the  act  is  not  void,  but  voidable  only." 

That  was  an  action  brought  against  a  justice  of  the 
peace,  who  had  rendered  a  judgment  against  the  plaintiff, 
VOL.  XL.  21 
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for  a  larger  amount  of  costs  than  the  statute  authorized 
upon  a  confession  of  judgment  by  the  latter,  before  the 
defendant  as  such  justice. 

The  plaintiff  had  been  imprisoned  on  the  execution  issued 
upon  the  judgment,  and  brought  his  action  for  trespass  and 
false  imprisonment,  and  it  was  held  that  the  action  could 
not  be  maintained.  This  has  been  followed  steadily  in  this 
state,  in  a  great  number  of  cases,  only  a  few  of  which  will 
here  be  cited.  ( Horton  agt.  AucJimoody,  7  Wend.,  200 ; 
Weaver  agt.  Devendorf,  3  Denio.,  117;  Smith  agt.  City  of 
Poughkeepsie,  37  N.  Y.t  511). 

Indeed,  this  has  always  been  the  common  law  rule. 
( Prigg  agt.  Adams,  2  Salk.,  674). 

In  Horton  agt.  Auchmoody,  (supra),  the  court  say,  '*  where 
a  justice  acts  without  acquiring  jurisdiction,  he  is  a  tres- 
passer, but  having  jurisdiction,  an  error  in  judgment  does 
not  subject  him  to  an  action ;  he  is  entitled  to  the  protec- 
tion afforded  to  a  judge  of  a  court  of  record." 

In  every  such  case  the  principle  of  judicial  irresponsibility 
protects  the  magistrate. 

It  would  be  mere  ostentation  to  cite  the  numerous 
authorities  to  be  found  in  the  books,  in  support  of  a  prin- 
ciple so  well  established. 

The  counsel  for  the  appellant  argues  that  the  fine  im- 
posed, having  been  so  glaringly  in  excess  of  that  which  the 
defendant  was  authorized  by  statute  to  inflict,  was  as  much 
without  authority  or  jurisdiction,  as  would  have  been  a 
sentence  that  the  person  convicted  should  be  hanged  or  im- 
prisoned in  the  state  prison. 

But  this  is  a  confusion  of  ideas  and  principles,  essentially 
and  fundamentally  different.  The  latter  sentence  would 
have  been  a  nullity  because  the  magistrate  had  no  power  or 
authority  to  inflict  any  punishment  of  that  kind  or  quality. 
He  had  no  such  power  ever  conferred  upon  him,  which  he 
could  exercise  in  any  manner  or  degree.  But  he  had 
authority  to  inflict  a  fine,  and  erred  in  the  exercise  of  it,  in 
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measure  or  degree  only.  And,  this  I  understand  to  be  the 
true  distinction,  between  the  acts  of  an  inferior  magistrate, 
which  are  coram  non  jiidice,  and  void,  and  those  which  are 
erroneous,  and  voidable  merely.  In  the  latter  case,  such 
a  magistrate  is  sheltered  and  protected  by  the  shield  of 
judicial  irresponsibilty ;  in  the  former,  not. 

It  is  also  argued  in  behalf  of  the  plaintiff,  that  even  if 
the  defendant  would  not  have  been  liable  in  an  action  of 
trespass  for  false  imprisonment,  had  the  plaintiff  been  com- 
mitted for  non-payment  of  the  fine,  still  he  had  no  authority 
to  receive  the  money,  the  fine  being  thus  excessive.  That 
the  defendant  cannot  be  regarded  as  having  acted  in  his 
judicial- capacity,  in  receiving  such  a  fine,  which  he  had  no 
authority  to  impose.  ^ 

This  position  is  as  unsound  as  the  other,  and  for  the  same 
reason. 

If  the  judgment  and  sentence  were  voidable  only,  the 
defendant  is  protected  in  the  execution  of  such  jndgment 
in  every  stage  until  it  is  avoided  by  reversal.  The  statute 
requires  the  magistrate  to  receive  all  fines,  imposed  by  him, 
if  paid  before  commitment,  and  to  pay  the  same,  after 
deducting  the  sum  allowed  for  costs  and  charges,  over  to 
the  county  treasurer,  for  the  use  of  the  county,  within  thirty 
days.  (2  B.  S.,  716,  §  32). 

The  money  had  been  duly  paid  over  to  the  county 
treasurer,  before  the  assignment  to  the  plaintiff. ,  The  case 
shows  that  the  defendant -acted  in  good  faith  throughout, 
supposing  he  was  only  discharging  his  duty  as  a  magistrate. 
The  judgment  having  been  valid  until  reversed,  and  the 
money  paid  by  the  party  convicted  to  avoid  being  im- 
prisoned,' in  execution  thereof,  the  defendant  must  be 
deemed  to  have  received  it  in  his  judicial  capacity,  tb  and 
for  the  use  of  the  county,  and  the  action  will  not  lie  to  re- 
cover it  of  the  magistrate  through  whose  hands  it  passed 
into  the  treasury  of  the  county. 

The  judgment  must,  therefore,  be  affirmed. 
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COURT  OF  APPEALS. 

:*'";  •  -I* 

CHARLES  BDRKHALTER  and  others   respondents,  agt.  THE 
SECOND  NATIONAL  BANK  OF  ERIE,  PA.,  appellants. 

Where  a  draft  on  demand  is  received,  the  party  receiving  it  is  bonnd  to  nse  reasona- 
ble diligence  in  demanding  payment,  and  a  demand  on  the  same  day  it  is  received, 
or  the  next  day  is,  in  law  a  demand  within  a  reasonable  time. 

Where  there  is  no  agreement  to  that  effect,  a  lank  check  does  not  operate  as  pay- 
ment of  a  draft,  for  which  it  is  received. 

Where  through  the  usual  course  of  bank  business,  payment  of  snch  check  was 
refused  on  the  next  day  after  it  was  received,  the  drawer  of  it  having  failed  on 
that  day,  and  the  party  receiving  the  check,  on  that  day,  returned  it  to  the  draw- 
ers and  received  back  the  original  draft,  which  they  again  presented  through  a 
notary  public,  for  payment  to  the  same  party  upon  whom  it  was  drawn,  and 
payment  being  refused  it  was  protested  for  non-payment,  and  notices  sent  to  the 
drawers  of  the  draft : 

Held,  that  the  check  did  not  for  a  moment  operate  as  payment  of  the  draft,  and  the 
whole  transaction  did  not  show  the  absence  of  any  diligence  which  the  drawers 
of  the  draft  had  a  right  to  demand  of  the  party  to  whom  it  was  sent  for  collection. 
Although  the  evidence  showed  that  when  the  draft  was  first  presented,  the  party 
upon  whom  it  was  drawn  had  sufficient  funds  of  the  drawers  to  pay  it,  and  that 
they  continued  to  make  payments  on  that  day,  and  after  they  had  charged  the 
draft  on  their  books  to  the  drawers  of  it  in  regular  account.  (FOSTER  and  LOTT 
JJ.t  dissenting.) 

Argued  January  15,  1870;  decided  March  19,  1870. 

APPEAL  from  a  judgment  entered  upon  the  decision  of 
the  general  term  of  the  supreme  court,  in  the  first  judicial 
district,  upon  exceptions  there  heard  in  the  first  instance, 
ordering  judgment  to  be  entered  upon  a  verdict  In  favor  of 
the  plaintiffs. 

On  the  24th  day  of  March,  1866,  at  Erie,  Pa.,  the  defend- 
ant drew  a  djpft  for  $1,166  89,  in  favor  Johnson  &  Brevil- 
lier,  who  resided  at  Erie,  on  Culver,  Penn  &  Co.,  of  New 
York ;  Johnson  and  Brevillier  indorsed  and  at  once  for- 
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warded  the  draft  to  plaintiffs,  who  received  and  credited 
the  same  on  their  indebtedness  to  the  plaintiff).  The  draft 
,was  received  by  the  plaintiffs  at  the  city  of  New  York,  by 
mail,  on  the  morning  of  the  26th  day  of  March,  about  nine 
o'clock,  and  they  presented  it  soon  after  to  Culver,  Penn  & 
Co.  for  x  pay  meat,  and  received  their  check  on  the  Third 
National  Bank  of  New  York  for  the  amount  of  the  draft. 
Culver,  Penn  &  Co.  took  up  the  draft,  and  immediately 
charged  it  on  their  books  to  the  defendant,  the  drawer  of 
the  same,  and  it  was  so  charged  in  the  account  current  sent 
to  the  defendant  the  next  day  by  Culver,  Penn  &  Co. 

The  check  was  not  presented  to  the  Third  National  Bank 
to  be  certified  on  the  26th  of  March,  nor  for  payment 
until  the  next  day,  the  27th,  when  it  was  presented  through 
the  clearing-house,  according  to  the  usual  course  of  business 
in  New  York  in  such  cases,  and  payment  was  then  refused, 
Culver,  Penn  &  Co.  having  failed  on  that  day.  The  plain- 
tiffs thereupon  returned  the  check  to  Culver,  Penn  &  Co., 
and  received  back  the  original  draft,  which  they  again,  on 
the  27th  day  of  March,  about  three  o'clock  p.  M.,  caused  to 
be  presented  for  payment  to  Culver,  Penn  &  Co.  by  a  notary 
public.  Payment  being  refused,  the  draft  was  then  pro- 
tested for  non-payment,  and  notices  of  protest  were  sent  off 
the  next  day,  March  the  28th. 

The  evidence  shows,  that  when  the  draft  was  first  pre- 
sented on  the  26th  of  March  defendant  had  funds  with  Cul- 
ver, Penn  &  Co.,  to  an  amount  more  than  sufficient  to  pay 
the  draft}  and  that  Culver,  Penn  &  Co.  had  currency  on 
jaand,  during  the  whole  day,  to  the  amount  of  $12,000  or 
upward.  Culver,  Penn  &  Co.  had  no  funds  in  the  Third 
National  Bank  on  the  26th  or  27th  day  of  March,  but  on 
the  26th  the  bank  continued  to  pay  their  checks,  under  the 
expectation  that  they  would  make  their  account  good.  If 
plaintiffs  had  demanded  the  currency  on  the  draft  of  Culver, 
Penn  &  Co.  on  the  26th,  or  early  in  the  day  of  the  27th,  it 
would  most  probably  have  been  paid  j  but  if  all  the  persons 
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who  during  the  same  time  presented  drafts  on  them  had 
demanded  currency,  they  could  not  have  paid  theni  all. 

After  this  draft  was  returned,  the  defendant  took  it  up 
and  gave  in  the  place  of  it  the  one  upon  which  suit  is 
brought,  believing  that  the  plaintiffs  had  taken  due  diligence 
as  to  the  first  draft,  and  that  it  .was  liable  to*  take  it  up.  It 
defends  this  draft  on  the  ground,  that  it  was  given  under  a 
mistake  of  facts  for  the  first  one  from  which  it  had  been 
discharged. 

Judgment  was  rendered  for  the  plaintiffs;  and  from  a 
judgment  of  affirmance  at  a  general  term  of  the  supreme 
court,  in  the  city  of  New  York,  and  appeal  has  been  taken 
to  this  court. 

ni  :-r  •  *  ,  i 

HOOPER  C.  VAN  VORST,  for  appellant. 
ENOCH  L.  FANCHER,  for  respondent. 

EARL,  Ch.  J. — The  plaintiffs  were  bound  to  demand 
payment  of  the  first  draft  on  the  day  they  received  it  (March 
26)  or  the  next  day  (March  27),  and  they  had  the  right  to 
hold  it  until  the  27th.  The  draft  being  payable  on 
demand,  they  were  bound  to  use  reasonable  diligence  in 
demanding  payment,  and  a  demand  on  the  same  day,  or  the 
next  day,  is,  in  the  law,  a  demand  within  a  reasonable  time. 
(Chitty  on  Bills,  377,  Springfield  ed.  of  1842 ;  HarJcer  agt. 
Anderson,  21  Wend.,  372;  Smith  agt.  Jones,  20  Wend., 
192  ;  Benton  agt.  Martin,  31  N.  Y.,  385  ;  Merchants1  Sank 
agt.  Spicer,  6  Wend.,  443;  Hasleton  agt.  Colburn,  2  Abb., 
N.  S.,  199). 

It  was  sufficient  to  give  the  notice  of  demand  and  refusal 
on  the  next  day,  the  28th  of  March  (Farmers'  Bank  of 
Bridgeport  agt.  Vail,  21  N.  Y.,  436 ;  Howard  agt.  Ives,  1 
Hill,  263). 

Therefore,  in  demanding  payment  of  this  draft  on  the 
26th  and  mailing  notices  of  non-payment  on  the  28th,  the 
plaintiffs  did  all  that  the  law  required  of  them,  and  the 
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defendant  was  charged  as  drawer  of  the  draft,  unless  it  was 
discharged  by  what  took  place  on  the  26th.  On  that  day 
the  draft  was  neither  paid  nor  refused  to  be  paid.  Culver, 
Penn  &  Co.  gave  their  check  for  it  and  the  check  was  in 
due  time,  the  next  day,  in  the  ordinary  course  of  business, 
through  the  clearing-house,  presented  for  payment  and  pay- 
ment refused.  There  was  no  agreement  to  receive  the  check 
in  payment.  It  was  taken  by  the  plaintifts  in  the  usual 
course  of  business,  they  believing  that  it  would  be  paid. 
They  then,  on  the  27tb,  returned  the  check  and  reclaimed 
the  draft,  and  demanded  payment  upon  it.  The  check  did  not 
for  a  moment  operate  as  a  payment  of  the  draft,  and  the 
whole  transaction  does  not  show  the  absence  of  any  diligence 
which  t^e  defendant  had  a  right  to  demand  of  the  plaintiffs. 
It  is  settled  that,  upon  precisely  such  a  state  of  facts,  the 
drawers  and  indorser  of  a  draft  are  not  discharged  (Johnson 
agt.  Bank  of  North  America,  2  Robertson,  59Q  ;  Smith  agt. 
Milkr,  6  Jtobt.,  157,  413 ;  Turner  agt.  Sank  of  Fox  Lake, 
3  Keyes,  425).  Without  a  critical  examination  of  earlier 
cases,  I  purpose  to  rest  the  decision  of  this  case  upon  the 
authority  of  the  case  last  cited.  The  facts  of  the  two  cases 
are  as  nearly  alike  as  they  can  be,  and  the  principle  invol- 
ved is  precisely  the  same.  The  judgment  must,  therefore, 
be  affirmed. 

For  affirmance,  EARL,  Ch.  J.,  GROVER,  HUNT,  INGALLS, 
and  SMITH,  JJ.  For  reversal,  FOSTER  and  LOTT,  JJ. 

Judgment  affirmed. 
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A  decree  of  divorce  for  adultery,  will  be  granted  to  the  plaintiff,  where  it  appears 
that  the  defendant  committed  the  act  of  adultery,  while  he  was  of  sound  mind, 
although  subsequently  he  became  insane,  and  was  for  several  years  previous  to, 
and  at  the  time  of  the  commencement  of  the  action  and  the  granting  of  the 
decree,  a  lunatic. 

Erie  Special  Term,  November,  1870. 

MOTION,  upon  the  report  of  the  referee,  for  final  judg- 
ment of  divorce,  on  the  ground  of  adultery.  The  referee 
reports  facts  ordinarily  requiring  a  judgment  of  divorce,  and 
the  additional  fact  that  the  defendant  is  a  lunatic,  and  the 
evidence  shows  that  he  was  insane — of  unsound  mind — at 
the  time  this  action,  was  commenced,  and  for  several  years 
previous. 

The  adultery  was  committed  by  the  defendant  prior  to 
his  insanity.  Upon  an  application  to  the  court  at  special 
term,  James  C.  Beecher,  an  attorney  and  counsellor  of  the 
court,  was  appointed  guardian  ad  litem  for  the  defendant, 
and  the  defendant  appeared  by  such  guardian,  and  answered 
that  for  five  years  and  upwards,  last  past,  he  had  been,  arid 
at  the  time  the  action  was  commenced,  was  and  now  is  a 
lunatic,  and  of  unsound  mind.  2d.  That  he  is  a  lunatic  and 
of  unsound  mind,  and  ignorant  of  the  matters  and  things 
alleged  in  the  complaint,  and  he  submits  his  interest  in  the 
actton  to  the  protection  of  the  court.  3d.  He  denies  each 
and  every  allegation  of  the  complaint,  relative  to  his  having 
committed  adultery. 

R.  SAUNDERS,  for  plaintiff. 

JOSEPH  C.  BEECHER,  guardian  ad  litem}  for  defendant. 
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MARVIN,  J. — It  was  said,  upon  the  argument,  that  no 
case,  in  print,  could  be  found,  except  Mordaunt  agt.  Mor- 
dauntj  decided  the  present  year  in  England ;  Sroadstreet 
agt.  Sroadstreet  (7  Mass.,  474),  was  cited.  It  was  decided 
in  1811,  and  is  reported  in  less  than  ten  lines.  It  differs 
from  the  present  case,  in  this  j  in  that  case,  the  defendant 
was  insane,  at  the  time  it  was  alleged  the  adultery  was 
committed  and  so  continued,  "and  the  insanity  being 
proved  to  the  satisfaction  of  the  court,  the  libel  was  dis- 
missed." No  authority  was  cited.  The  case  is  a  clear 
authority,  for  the  position  that  insanity,  at  the  time  the  act 
of  adultery  was  committed,  constitutes  a  full  defense  in  an 
action  for  a  divorce  on  the  ground  of  adultery. 

The  case  of  Mordaunt  agt.  Mordaunt  was  tried  in  the 
divorce  court,  in  England,  in  February,  1870,  upon  the 
issue  whether  Lady  Mourdant,  the  defendant,  was  at  the 
time  the  action  was  commenced,  of  sound  mind,  and  whether 
she  has  since  that  time,  been  of  sound  mind.  The  verdict 
was  that  at  the  time  the  action  was  commenced,  she  "  was 
totally  unfit  to  instruct  her  attorney,  and  has  been  unfit 
ever  since."  The  court  then  ordered  a  stay  of  all  proceed- 
ings in  the  suit  until  the  defendant  should  recover  her 
mental  capacity.  Upon  appeal  to  the  full  court,  the  order 
was  affirmed  (see  Albany  Law  Journal,  vol.  1,  492,  or  No. 
25).  It  is  said  in  the  note,  in  the  journal,  that  the  major- 
ity of  the  court,  on  the  appeal,  rested  their  opinion  mainly 
upon  the  analogy  of  the  case  to  a  criminal  proceeding. 
Unsoundness  of  mind — insanity — has  always  been  regarded 
as  a  great  calamity,  and  those  thus  afflicted,  at  the  time  the 
criminal  act  was  done,  are  not  amenable  to  punishment. 
They  are  objects  of  commiseration  and  entitled  to  the  sym- 
pathy of  those  blessed  with  "  sound  minds  and  memory." 

Coke  tersely  says,  "a  mad  man  is  only  punished  by  his 
madness."  Insanity  arrests  the  trial,  though  it  may  not  be 
claimed,  that  insanity  existed  at  the  time  the  criminal  act 
was  done,  one  reason  assigned,  being  that  the  insane  per- 
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son  is  incompetent  to  make  his  defense.  Perhaps,  if  he 
were  sane  he  could  establish  his  innocence,  or  furnish  good 
reasons  why  he  ought  not  to  be  convicted.  The  rule 
applies  where  the  insanity  intervenes  the  conviction  and 
judgment,  and  in  such  case  judgment  is  not  to  be  given ; 
and  so  if  after  judgment,  then  execution  is  to  be  suspended 
(see  4  Black.  Com.,  24 — 395).  In  short,  the  state  will  take 
no  steps  in  the  prosecution  of  one  charged  with  crime, 
while  he  is  of  unsound  mind.  This  was  the  principle, 
applied,  by  way  of  analogy,  to  the  case  of  Mordaunt  agt. 
Mordaunt,  and  the  proceedings  were  stayed,  and  the  guar- 
dian ad  litem  for  the  defendant,  asks  for  a  like  order  in  this 
case.  In  my  opinion  the  proceedings  in  the  action  should 
not  be  stayed.  The  plaintiff  is  entitled  to  the  relief  she 
demands.  In  this  state  the  relation  between  husband  and 
wife  is  established  by  contract,  and  the  law"  carefully  regu- 
lates the  rights  of  each  party  to  the  contract.  If  one  of  the 
parties  commits  adultery,  the  other  party  has  a  right  to  be 
relieved  from  the  contract;  to  be  discharged  from  all  the 
obligations  imposed  by  the  marriage  relation. 

The  married  relation  ought  not  to  be  dissolved,  in  case 
the  act  of  adultery  was  committed  at  a  time  when  the 
party  committing  the  act  was  of  unsound  mind — insane — 
and  the  Mass,  case  (supra),  is  authority  for  this.  This 
position  rests  upon  sound  principle.  The  parties  to  the 
contract  take  the  risk  of  sickness,  and  the  calamities  inflicted 
upon  them  by  Providence.  Insanity  may  have  led  to  the 
commission  of  the  act.  But  when  the  act  of  adultery  was 
committed  prior  to  the  insanity,  I  am  not  able  to  see  why 
the  aggrieved  party  should  not  have  redress.  The  state 
will  forbear  to  prosecute  a  subject  or  citizen,  for  an  alleged 
crime,  while  such  citizen  is  of  unsound  mind  ;  and  the  rea- 
son assigned,  viz. :  that  he  is  incompetent  to  make  his 
defense,  was,  at  one  time,  very  potent,  when,  by  the  com- 
mon law,  the  party  accused  of  crime,  was  not  allowed  coun- 
sel, but  was  to  make  his  defense  unaided  by  any  one.  The 
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reason  of  the  rule  is  still  valid,  though  he  may  now  have 
the  assistance  of  counsel.  It  is  important  that  his  mind  be 
sound  so  that  he  can  advise  with  and  instruct  his  counsel. 
There  is  an  addition,  and  as  I  think,  better  reason,  why  the 
state  will  not  proceed  in  the  prosecution,  though  it  may 
have  entire  confidence  that  the  court  and  jury' will  come  to 
correct  results,  touching  the  commission  of  the  crime 
charged;  the  state  will  not  inflict  punishment  upon  one 
who  is  insane.  Blackstone  says  (vol.  4,  25),  u  In  the  bloody 
reign  of  Henry  the  Vlllth,  a  statute  was  made,  which 
enacted  that  if  a  person  being  compos  mentis,  should  commit 
high  treason,  and  after  fall  into  madness,  he  might  be  tried 
in  his  absence,  and  should  suffer  death,  as  if  he  were  of  per- 
fect memory."  But  this  savage  and  inhuman  law  was 
repealed.  *  *  *  *  For,  as  observed  by  Sir  Edward  Coke 
(3  Inst.j  6),  the  execution  of  an  offender  is,  for  example — 
ut  forma  ad  pancos,metus  ad  omnes  perveniat,  but  so  it  is  not 
when  a  mad  man  is  executed,  but  should  be  a  misera- 
ble spectacle,  both  against  law,  and  of  extreme  inhumanity 
and  cruelty,  and  can  be  no  example  to  others."  Now,  why 
should  these  principles,  arresting  the  trial,  be  applied,  when 
adultery  has  been  committed  by  one  of  the  parties  to  the 
contract  of  marriage,  while  such  party  is  of  sound  mind  ? 
The  state  has  no  ground  of  complaint  that  a  crime  has  been 
committed,  but  the  aggrieved  party  has  private,  personal 
rights,  Shall  the  aggrieved  party  be  deprived  of  his  or  her 
remedy,  because  the  other  party  has,  since  the  commission 
of  the  wrong,  become  insane  ?  Can  it  be  reasonably  claimed 
that  courts  and  juries  cannot  be  trusted,  in  such  a  case,  to 
ascertain  the  truth  of  the  averment  of  adultery! 

The  action  of  the  courts  is  not  arrested  in  civil  cases 
touching  the  rights  and  liberties  of  persons  of  unsound 
mind.  Such  persons  are  not  liable  on  their  contracts  entered 
into  when  insane,  because  they  have  not  capacity  to  make 
an  agreement.  They  are  liable  upon  all  contracts  entered 
into  prior  to  the  insanity.  They  are  liable  to  respond  in 
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damages  for  their  tortious  acts  committed  while  insane. 
( Broome's  Leg.  Max.  150  ;  Krom  agt.  Schoonnidker,  3  Barb., 
647.) 

The  mvestigationH.or  trial  proceeds  and  the  ordinary 
remedies  are  applied  notwithstanding  the  insanity  of  the 
party.  (  See  Bush  agt.  Pettibone,  4  Wend.,  300,  and  cases 
died  in  the  opinion.)  The  law  has  made  ample  provision 
for  the  protection  of  the  rights  of  the  lunatic,  by  the 
appointment  of  persons  to  make  defense.  Why  may  not 
the  rights  of  one  charged  with  adultery  prior  to  his  lunacy 
be  in  like  manner  protected  ? 

The  law  of  divorce  in  England  is  very  different  from  the 
law  on  that  subject,  in  this  state.  Until  very  recently,  the 
ecclesiastical  courts  had  exclusive  jurisdiction  of  divorces, 
and  a  divorce,  a  vinculo  matrimonii,  was  only  allowed  for 
some  cannonical  cause  of  impediment  before  marriage. 
Whatever  occurred  after  marriage  was  only  a  ground  of 
divorce  a  mensa  et  thoro,  that  is,  a  separation.  Adultery 
was  only  a  cause  of  separation  from  bed  and  board.  (See 
Black,  vol.  1,  400—1.) 

The  law  of  divorce,  in  this  state  is  declared  by  statute. 
Idiocy  or  lunacy,  at  the  time  of  the  marriage,  is  a  cause 
for  annulling  the  marriage.  Adultery  is  a  cause  for  the 
decreeing  of  a  divorce  and  dissolving  a  marriage.  ( See  2 
R.  S.  144,  §>  38).  This  is  so  by  statute  and  not  by  com- 
mon law.  The  reasons  why  the  state  will  not  prosecute 
persons  during  their  insanity,  charged  with  crime  com- 
mitted while  sane,  have  been  shown,  and  in  my  opinion 
they  ought  not  to  be  applied,  by  way  of  analogy,  or  other- 
wise, in  civil  actions  for  a  divorce,  in  the  language  of  the 
statute,  dissolving  the  marriage.  The  analogy  between  the 
remedies  given  in  cases  of  lunacy,  is  much  more  natural 
and  reasonable.  Mordaunt  agt.  Mordaunt,  is  not  authority 
here,  nor  is  it  applicable  to  the  system  of  law,  touching 
divorces,  existing  in  this  state.  The  plaintiff  should  have 
judgment  dissolving  the  marriage. 
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PHEBE  A.  HENDERSON,  plaintiff  and  respondent  agt.  WILLIAM 
L.  STONE,  impleaded,  &c.,  defendant  and  appellant. 

Where  the  order  requiring  a  judgment  debtor  to  appear  and  submit  to  an  examina- 
tion ia  not  served  upon  him  nntil  after  the  return  day  specified  therein,  no  jurisdic- 
tion is  acquired  by  the  subsequent  appearance  of  such  debtor  for  the  purpose  of 
raising  objection. 

The  objection  of  a  total  want  of  jurisdiction  may  be  raised  at  any  stage  in  the  pro- 
ceeding. 

| 

General  Term,  May,  1870. 

Before  BARBOUR,  C.  J.,  FREEDMAN  and  SPENCER,  J.  J. 
APPEAL  from  an  order  made  at  special  terra  in  proceed- 
ings supplementary  to  execution. 

L.  I.  LANSING,  attorney  for  appellant. 
JAMES  HENDERSON,  attorney  for  respondent. 

By  the  court,  FREEDMAN,  J. — The  proceedings,  in  the 
course  of  which  the  order  appealed  from  was  made,  seem 
to  have  been  instituted  for  the  sole  purpose  of  compelling 
the  defendant,  Stone,  to  pay  the  costs,  amounting  to  twenty- 
eight  dollars  and  ninety-five  cents,  alleged  to  be  still  due 
upon  a  judgment  of  one  thousand  and  twenty-eight  dollars 
and  ninety-five  cents,  the  principal  amount  of  which  had 
been  paid  prior  to  the  commencement  of  the  proceedings. 
There  is  no  proof  that  the  court  or  a  judge  thereof  ever 
acquired  jurisdiction  over  the  person  of  the  appellant. 
The  orignal  order  requiring  the  appellant  to  appear,  to 
make  discovery  on  oath  concerning  his  property,  was  not 
served  upon  him  during  the  time  the  order  had  any  vitality, 
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but  three  days  after  the  return  day  specified  therein,  and 
so  far  as  there  has  been  any  appearance  on  the  part  of 
the  appellant  aft'erwards,  it  has  been  solely  for  the  purpose 
of  making  his  objections,  by  which  no  jurisdiction  was 
conferred.  The  objection  that  there  is  a  total  want  of 
jurisdiction  may  be  taken  at  any  stage  in  the  case.  The 
order  appealed  from,  must  be  reversed. 
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SUPREME  COURT. 


IN  THE  MATTER  OP  THE  APPLICATION  OP  THE  NEW  YORK 
AND  OSWEGO  MIDLAND  RAILROAD  COMPANY,  for  the  ap- 
pointment of  commissioners  to  appraise  damages  for 
taking  lands  for  the  use  of  the  said  company. 

There  can  be  no  donbt  but  that  one  special  term  has  the  power  to  modify  or  vacate 
an  order  made  by  another  special  term. 

If,  however,  the  second  application  is  made  on  the  same  or  substantially  the  same 
grounds  as  the  first,  it  would  be  a  most  indecent  exercise  of  jitdicial  power,  to  inter- 
fere with  the  first  order ;  yet  it  may  be  done,  and  there  is  no  known  authority  to 
review  or  vacate  such  second  order. 

But  if  the  first  order  was  obtained  ex  parte,  or  the  party  on  his  part,  without  any 
fault  was  prevented  from  appearing  at  the  hearing,  and  injustice  has  been  done 
him,  it  would  be  the  duty  of  the  court  to  open  the  default,  and  to  afford  to  the 
injured  party  such  relief  as  it  should  deem  him  entitled  to,  and  the  granting  of 
such  relief  cannot  be  deemed  as  an  improper  exercise  of  power. 

Where  due  service  of  the  petition  and  notice  required  by  the  general  railroad  act, 
is  made  upon  the  owner  of  land  to  be  taken  for  a  railroad,  the  court  acquires 
jurisdiction  to  make  the  appointment  of  commissioners  to  appraise  damages,  &c. 

And  another  special  term,  upon  motion,  has  power  to  vacate  the  order  made  ap- 
pointing such  commissioners,  and  to  appoint  new  commissioners,  in  its  discretion, 
and  such  order  being  discretionary  is  not  appealable. 

Fifth  District,  General  Term,  April,  1870. 
Present,  MORGAN,  DOOLITTLE,  MULLIN,  &  FOSTER,  J.  J. 
APPEAL  from  an  order  made  at  special  term,  vacating  a 
former  order,  &c. 

C.  T.  RICHARDSON  for  the  company. 
H.  PERRY  for  A.  P.  Grant  respondent. 

By  tlie  court,  MULLIN,  J. — Mr.  A.  P.  Grant  was  the 
owner  of  land  in  the  county  of  Oswego,  which  the  Midland 
Railroad  Company  desired  to  take  for  the  use  of  its  road. 
And  sometime  between  the  15th  April,  and  the  18tb  May, 
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1869,  proceedings  were  commenced  to  acquire  title  to  said 
land. 

Mr.  Grant  and  his  family  resided  in  the  city  of  Qswego, 
and  on  the  15th  April,  went  to  Europe,  and  remained 
absent  until  sometime  in  the  fall  of  the  same  year.  He 
left  one  Libertyord  in  charge  of  his  dwelling-house,  during 
his  absence,  and  a  copy  of  the  petition  and  notice  required 
by  the  general  railroad  act,  to  be  served  upon  the  owner  or 
his  agent,  was  served  on  the  said  Libertyord,  being  a  person 
of  suitable  age.  v 

The  service  thus  made  was  regular,  and  gave  the  court 
jurisdiction.  Subdivision  1st,  section  14,  provides  that  if 
the  person  upon  whom  the  service  is  to  be  made  resides  in 
the  state,  service  of  a  copy  of  the  petition  must  be  made 
on  him  or  his  agent,  or  attorney  authorized  to  contract  for 
the  sale  of  the  real  estate  described  in  the  petition,  person- 
ally or  byleaving  the  same  at  the  usual  place  of  residence  of 
the  person  on  whom  service  is  to  be  made,  with  some  person 
of  suitable  age. 

Service  by  leaving  at  the  dwelling-house  was  permitted 
on  the  supposition,  that  the  person  found  there  of  suitable 
age,  was  there  by  the  authority  of  the  owner,  or  principal 
occupant,  and  that  he  would  either  appear  and  protect, 
the  rights  of  the  person  owning  the  land,  or  would  notify 
him  of  the  service,  so  that  he  might  protect  his  rights  in 
the  proceedings  thus  instituted  against  him. 

If  the  owner  has  gone  to  Europe,  or  elsewhere  to  be  gone 
for  a  time  beyond  the  day  designated  for  the  presentation  of 
the  petition,  it  may  be  impossible  to  notify  him  of  the  fact 
of  service,  or  the  person  in  the  house  may  igriorajitly  or 
intentionally  conceal  the  fact  of  service  until  after  the  day 
for  showing  cause  has  passed,  and  thus  the  company  would 
be  at  liberty  to  proceed  and  designate  their  own  commis- 
sioners and  appraise  damages  and  acquire  title  to  the  land 
without  any  actual  notice  to  the  owner,  or  any  opportunity 
whatever,  to  protect  his  rights. 


NEW  YORK  PRACTICE  REPORTS.  337 

In  the  Matter  of  the  N.  Y.  &  Oswego  Midland  B.R.  Co. 

If,  however,  some  mode  of  service  other  than  personal 
was  not  provided,  railroad  companies  might  be  prevented 
altogether  from  acquiring  title  to  lands  for  their  roads. 
Hence  the  legislature  have,  as  they  have  the  power  to  do, 
provided  for  this  substituted  service. 

It  was  urged  by  respondent's  counsel  that  the  residence 
contemplated  by  the  clause  of  thejsection  above  cited,  meant 
the  place  where  the  owner  actually  was  at  the  time  the 
service  was  made,  and  hence  the  residence  of  Grant  was 
not  in  Oswego,  at  the  time  of  the  service,  but  in  Europe. 

The  word  "  residence"  has  a  perfectly  well  defined  mean- 
ing, and  it  must  be  presumed,  when  it  is  used  in  an  act  of 
the  legislature  it  is  to  receive  the  meaning  thus  established. 
I  know  of  no  case  in  which  the  word  has  received  the 
definition  insisted  on  by  the  counsel. 

The  service  being  in  conformity  to  the  statute,  the  court 
acquired  jurisdiction,  and  the  appointment  of  commissioners 
at  the  Lewis  special  term,  was  entirely  regular,  as  far  as  the 
service  of  the  petition  and  notice  were  concerned. 

I  entertain  no  doubt  but  that  one  special  term  has  the 
power  to  modify  or  vacate  an  order  made  by  another. 

If  the  second  application  is  made  on  the  same  or  sub- 
stantially the  same  grounds  as  the  first,  it  would  be  a  most 
indecent  exercise  of  judicial  power  to  interfere  with  the 
first  order,  yet  it  may  be  done,  and  I  know  of  no  authority 
to  review  or  vacate  such  second  order. 

But  if  the  first  order  was  obtained  exparte,  or  the  party 
on  his  part  without  any  fault,  was  prevented  from  appear- 
ing at  the  hearing,  and  injustice  has  been  done  him,  it 
would  be  the  duty  of  the  court  to  open  the  default,  and  to 
afford  to  the  injured  party  such  relief  as  it  should  deem 
him  entitled  to,  and  the  granting  of  such  relief  cannot  be 
deemed  as  an  improper  exercise  of  power. 

Grant  had  been  duly  served  with  the  petition  and  notice, 
but  he  had  not  been  heard,  nor  had  he  an  opportunity  of 
being  heard.     And  if  improper  persons  had  been  appointed 
VOL.  XL.  22 
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commissioners  it  was  the  duty  of  the  court  to  remove  all 
or  either  of  them  and  appoint  others  in  their  places. 

He  made  no  objection  in  his  moving  papers  or  notice  of 
motion  to  the  regularity  of  the  service  of  the  petition  and 
notice,  but  confined  himself  to  objections  to  the  com- 
missioners ;  these  were,  that  the  same  persons  had  been 
appointed,  and  acted  as  commissioners  in  a  large  number  of 
cases  in  which  this  company  had  instituted  proceedings  to 
acquire  title  to  lands  for  its  road. 

It  is  not  necessary  for  us  to  determine  whether  this  was 
a  sufficient  ground  to  justify  the  special  term  in  vacating 
the  former  order,  it  had  the  power  and  it  exercised  it,  as 
the  judge  holding  it  thought  proper,  and  it  is  not  the  sub- 
ject of  review  on  appeal. 

It  was  urged  by  the  appellant's  counsel  that  the  court 
had  no  power  under  the  general  railroad  act,  to  remove 
commissioners  when  once  appointed. 

By  section  20  of  that  act,  the  court  is  empowered  "  to 
appoint  other  commissioners  in  place  of  any  who  shall  die, 
or  refuse,  or  neglect  to  serve  or  be  incapable  of  serving." 

If  a  person  by  consanguinity,  interest,  or  bias,  or  other 
cause  is  incompetent  to  sit  as  a  juror  in  a  cause,  happens 
to  be  appointed  a  commissioner,  he  is  incapable  of  serving 
as  such,  within  the  meaning  of  the  provision  referred  to. 
It  seems  to  me  that  the  court  had  power  under  the  clause 
in  question,  to  remove  all  or  either  of  the  commissioners 
if  it  was  satisfied  all  or  either  had  become  incapable  of 
serving. 

But,  I  do  not  think  it  is  necessary  to  go  to  the  statute 
to  find  power  for  the  court  to  make  the  order  appealed 
from. 

Whenever  jurisdiction  is  conferred  on  a  court  of  general 
jurisdiction  in  a  special  proceeding,  and  the  mode  of  pro- 
ceeding is  not  prescribed  in  the  act  conferring  jurisdiction, 
it  is  authorized,  and  indeed,  it  is  its  duty  to  conform  the 
proceedings  as  far  as  practicable  to  those  adopted  for  con- 
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ducting  proceedings  in  such  court,  and  will  so  control 
them,  and  the  action  of  its  officers  under  them,  as  to  attain 
the  objects  of  the  statute,  and  at  the  same  time  protect  the 
rights  of  the  parties  and  promote  the  ends  of  justice,  and 
to  those  ends,  will  vacate  or  modify  orders,  open  defaults, 
correct  errors  and  amend  the  proceedings  of  irregular  or 
defective  orders,  to  conform  them  to  the  statute. 

The  court  has  the  power,  therefore,  independent  of  the 
statute  to  make  the  order  appealed  from. 

The  appellant's  counsel  insists  that  the  court  in  a  pro- 
ceeding to  acquire  title  to  land  under  the  general  railroad 
act,  has  no  greater  power  than  the  supreme  court  has  in 
appointing  commissioners  to  appraise  damages  for  lands 
for.,  streets  in  the  city  of  New  York,  and  in  conforming 
their  reports,  and  in  such  proceedings,  the  court  would 
exercise  no  powers  not  conferred  upon  it  by  the  act,  in 
other  words,  that  it  acted  as  a  court  of  limited  jurisdiction. 

It  was  so  held  in  numerous  cases  prior  to  the  case  of 
Striker  agt.  Kelly,  (7  Hill,  9),  in  that  case  it  was  held  that 
the  court  acted  not  as  commissioners,  but  as  the  supreme 
court.  It  was  further  held,  however,  that  the  court  had  no 
authority  over  the  proceedings  not  conferred  upon  it  by  the 
statute. 

The  first  proposition  was  affirmed  in  the  court  of  errors 
in  2  Denio,  323  ;  Doughty  agt.  Hope,  3  Denio,  249. 

The  court  of  appeals  in  the  matter  of  Canal  and  Walker, 
Streets,  (2  Kern,,  406,)  reaffirmed  the  doctrine  of  the  court 
of  errors  above  referred  to,  and  recognized  the  correctness 
of  the  conclusion  which  must  follow  from  it  that  in  the 
exercise  of  its  functions  as  a  court,  it  will  conform  to  the 
course  of  proceeding  in  such  court  as  far  as  the  same  are 
applicable,  and  will  vacate,  amend,  or  modify  such  proceed- 
ings as  shall  be  necessary  to  protect  the  rights  of  the  parties. 
GARDINER,  Ch.  J.,  delivering  the  opinion  of  the  court,  at 
page  410  of  the  case,  after  referring  to  the  case  of  Striker 
agt.  Kelly,  (supra),  as  holding  that  the  act  giving  the  court 
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power  to  appoint,  being  proceedings  in  the  city  of  New 
York  to  acquire  title  to  lands  for  streets,  was  an  enlarge- 
ment merely  of  the  powers  of  the  court,  proceeds  to  say : 

"  The  powers  incident  to  its  general  jurisdiction  so  far  as 
applicable  at  once  attached  to  the  new  subject.  In  ad- 
ministering this  law,  as  every  other,  the  court  should 
require  the  services  of  its  officers,  punish  for  contempt, 
issue  attachments  and  set  aside  the  proceedings  on  sufficient 
cause." 

If  these  views  are  correct  the  special  term  had  power  to 
vacate  the  order  made  at  the  Lewis  county  special  term, 
and  to  appoint  new  commissioners  in  its  discretion,  and  the 
order  being  discretionary  is  not  appealable. 

The  appeal  is,  therefore,  dismissed  with  $10  costs. 
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N.  Y.  SUPERIOR  COURT. 


CHARLES  H.  DABNEY,  JOHN  PIERPONT  MORGAN,  and  JAMES 
I.  GOODWIN,  plaintiffs  and  respondents,  agt.  SIMON  STE- 
VENS, EDWARD  LEARNED,  COURTLANDT  P.  DIXON  and  WIL- 
LIAM L.  PALMER,  irapleaded  with  EDWIN  L.  SIMPSON, 
defendants  and  appellants, 

.  I    :  I  •       • 

An  exception  taken  at  the  trial  by  the  respondent  is  improperly  incorporated  into 
the  printed  case,  unless  its  insertion  can  be  justified  by  the  existence  of  a  special 
reason  therefor. 

A  person  dealing  with  an  officer  of  a  corporation,  whose  duties  are  regulated  by  the 
by-laws,  is  chargeable  with  notice  of  his  authority,  and  of  the  limitations  and 
restrictions  upon  it,  contained  in  the  act  of  incorporation  and  by-laws. 

Where  neither  the  president,  nor  the  secretary  of  the  manufacturing  company,  nor 
both  combined,  possessed  the  power  to  issue  drafts  or  to  negotiate  drafts  drawn 
by  them  in  the  name  of  the  company,  the  latter  cannot  be  held  liable,  except  upon 
proof. 

1.  That  a  general  or  particular  authority  for  that  purpose  was  conferred  by  the 
board  of  trustees,  upon  the  president  and  secretary,  or  either  of  them,  or 

2.  That  the  conduct  of  the  company  was  such  as  to  create  a  well  founded  belief, 
that  such  general  or  particular  authority  had  been  delegated,  or 

3.  That  the  acts  of  such  agents,  although  unauthorized,  were  subsequently  rati- 
fied by  the  board  of  trustees. 

Such  delegation  of  -authority  or  subsequent  ratification  may  be  either  express  or 

implied. 
But  a  subsequent  ratification  will  not  be  inferred  in  the  absence  of  proof,  showing 

that  the  board  of  trustees  had  notice  or  knowledge  of  the  unauthorized  acts  of 

the  company's  agents. 
The  liability  imposed  by  statute  upon  trustees  of  manufacturing  companies,  for 

neglecting  to  make  and  file  an  annual  report,  is  in  the  nature  of  a  penalty  for 

misconduct  in  office.    The  penalty  imposed  is  the  debt  of  the  corporation. 
In  an  action  of  this  description  the  burden  of  proof  is  upon  the  plaintiff  to  establish 

that  the  debt  was  contracted  by  the  corporation. 

General  Term,  March,  1870. 
Before  MONELL,  McCuNN,  and  FREEDMAN,  JJ. 
THIS  action  was  brought  against  the  defendants  as  trus- 
tees of  the  Simpson  Waterproof  Manufacturing  Company, 


342       NEW  YORK  PRACTICE  EEPOKTS. 

Dabney  agt.  Stevens. 

upon  an  alleged  liability  incurred  by  them  in  consequence 
of  their  failure  to  make,  file  and  publish  the  annual  report 
required  by  law. 

The  answers  of  the  defendants,  as  amended  on  the  trial, 
put  in  issue  all  the  material  allegations  of  the  complaint. 

The  issues  were  referred  to  a  referee  to  hear,  try  and 
determine  the  same,  who  found  as  follows : 

I  find  as  a  matter  of  fact  that  on  the  first  day  of  Feb- 
ruary, 1864,  the  above-named  defendants  filed  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York  a  certifi- 
cate or  acknowledgment,  under  chapter  40  of  the  Laws  of 
the  state  of  New  York,  .passed  February  17,  1848,  and  the 
laws  amendatory  thereof,  and  also  filed  a  duplicate  of  said 
certificate  in  the  office  of  the  secretary  of  state  of  New  York, 
as  required  by  said  laws,  whereby  the  said  defendants 
became  a  corporation  in  fact  and  in  name,  by  the  name  of 
11  The  Simpson  Waterproof  Manufacturing  Company,"  the 
name  stated  in  said  certificate  as  the  title  thereof,  with  the 
usual  powers,  rights,  and  duties  conferred  in  and  by  the 
acts  aforesaid. 

That  in  and  by  said  certificate,  it  was  certified  among  other 
things,  that  the  principal  part  of  the  business  of  said  company 
was  to  be  carried  on  in  said  city  and  county  of  New  York  (where 
the  chief  office  of  the  said  company  was  to  be  established),  and 
also  the  corporated  name  of  said  company,  the  objects  of  its 
formation,  the  terms  of  its  existence,  and  the  number  of 
shares  of  which  the  stock  should  consist,  and  also  that  the 
number  of  the  trustees  to  manage  the  concerns  of  said  com- 
pany should  be  five,  and  that  the  names  of  those  who  should 
manage  the  concerns  for  the  first  year  were,  Edward  L. 
Simpson,  Simon  Stevens,  Edward  Learned,  Courtlandt  P. 
Dixon  and  William  Palmer,  the  defendants  above  named, 
and  the  persons  who  signed  and  acknowledged  said  certifi- 
cate. That  no  election  of  trustees  ever  was  held,  and  the 
above-named  defendants,  never  having  resigned  or  retired 
from  their  said  trusteeship,  continued  to  be  and  were  the 
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trustees  of  said  company  from  its  formation  until  after  the 
time  that  the  indebtedness  hereinafter  mentioned-  was 
:  incurred. 

That  between  the  13th  day  of  March,  1865,  and  the  5th 
day  of  June  in  the  same  year,  the  plaintiffs  in  the  action,  at 
the  request  of  the  president  and  secretary  of  the  said  com- 
pany, accepted  certain  drafts  drawn  by  said  company  upon 
the  plaintiffs  for  the  amounts,  and  upon  the  terms  and  con- 
ditions specified  and  set  forth  in  the  complaint  in  this  action, 
and  especially  upon  the  condition  that  the  said  company 
should  place  said  plaintiffs  "  in  cash  funds  to  meet  said 
acceptances  at  maturity." 

That  the  said  drafts  so  accepted  by  the  said  plaintiffs  were 
duly  paid  by  them  as  they  became  due. 

That  the  said  company  put  the  said  plaintiffs  in  funds  to 
meet  the  said  four  drafts  as  they  became  due,  except  the 
draft  dated  June  5,  1865,  drawn  by  said  company  for 
$4,000,  which  became  due  on  the  7th  day  of  August,  1865, 
which  last-mentioned  draft  the  said  company  failed  to  pay, 
or  to  put  the  plaintiffs  in  funds  to  pay  according  to  said 
agreement,  except  the  sum  of  $985,  and  the  said  draft 
being  paid  by  the  said  plaintiffs  as  aforesaid,  a  balance  of 
$3,115  became  and  was  due  to  them  from  defendants  on  the 
1st  day  of  September,  1865,  no  part  of  which  has  ever  been 
paid  to  the  plaintiffs. 

That  the  said  company  failed  to  make  a  report  within 
twenty  days  of  the  1st  day  of  January,  1865,  or  within 
twenty  days  of  the  1st  day  of  January,  1866,  and  publish 
the  same  in  a  newspaper  published  in  the  said  city  of  New 
York,  stating  the  amount  of  its  capital,  and  the  proportion 
actually  paid  in,  and  the  amount  of  its  existing  debts,  and 
signed  by  the  president  and  a  majority  of  its  trustees,  and 
verified  by  the  oath  of  the  president  and  secretary,  and  file 
the  same  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York,  as  required  by  the  acts  aforesaid. 

And  I  find  as  matters  of  law  that  on  the  1st  day  of  Sep- 
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tember,  1865,  the  said  company  were  justly  indebted  to  the 
plaintiffs  for  the  said  sum  of  $3,115. 

That  in  consequence  of  the  failure  of  said  company  to 
make  and  publish  and  file  the  reports  aforesaid  required  by 
section  12  of  said  act,  within  twenty  days  from  the  1st  day 
of  January,  1865,  and  from  the  1st  day  of  January,  1866, 
the  said  defendants  as  such  trustees  became  and  are  jointly 
and  severally  liable  for  all  debts  of  said  company  existing 
at  the  time  said  reports  should  have  been  made,  published, 
and  filed  respectively,  or  which  have  been  contracted  since 
that  time,  including  the  said  indebtedness  so  due  to  the 
plaintiffs  as  aforesaid,  and  that  the  plaintiffs  are  entitled 
to  judgment  against  said  defendants  for  said  sum  of  $3,115 
with  interest  thereon  from  the  1st  day  of  September,  1865, 
amounting  to  the  sum  of  $933  97,  making  in  all  the  sum 
of  $4,048  97,  and  the  costs  of  this  action. 

The  defendants  duly  excepted  to  the  referee's  findings  of 
fact  and  conclusions  of  law. 

Judgment  was  entered  in  conformity  with  the  findings 
of  law  of  the  referee,  and  the  defendants,  Learned,  Dixon, 
Palmer,  and  Stevens,  appealed. 

WILLIAM  D.  WHITE,  counsel  for  plaintiffs. 

ALBERT    STICKNEY,  counsel  for   defendants   Learned, 

Dixon  and  Palmer. 
DUDLEY  FIELD,  counsel  for  defendant  Stevens. 

By  the  court,  FREEDMAN,  J. — The  appeal  papers  submit 
ted  in  this  case  have  been  prepared  in  a  very  objectionable 
form.  They  contain  not  only  all  the  exceptions  taken  by 
the  four  appellants,  which  are  very  numerous,  but  also  the 
exceptions  of  the  respondents,  which  are  equally  numerous. 
Such  practice,  being  calculated  to  mislead,  imposes  upon  the 
court  at  general  term  much  additional  and  superfluous  labor. 
This  should  not  be  done.  An  exception  taken  during  the 
progress  of  a  trial  by  a  party  who  finally  succeeded,  is 
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improperly  incorporated  into  the  printed  case  unless  its 
insertion  can  be  justiefid  by  the  existence  of  a  special  reason 
therefor.  I  have,  however,  carefully  examined  the  wh.ole 
case  as  submitted,  and  the  examination  thus  made  has  led 
me  to  the  conclusion  that  the  evidence  was  insufficient  to 
authorize  the  referee  to  find  as  matters  of  fact  that  the  drafts 
in  question  were  drawn  by  the  company,  upon  the  condi- 
tion, among  others,  that  the  company  should  place  the 
plaintiffs  in  cash  funds  to  meet  their  acceptances  at  maturity, 
and  that  the  company  put  the  plaintiffs  in  funds  to  meet 
the  four  drafts  as  they  became  due,  except  the  draft  dated 
June  5,  1865,  for  $4,000,  which  became  due  on  the  7th  day 
of  August,  1865,  which  last-mentioned  draft  the  said  com- 
pany failed  to  pay,  or  to  put  the  plaintiffs  in  funds  to  pay, 
except  the  sum  of  $985,  &c.  If  these  findings  of  fact  can- 
not be  sustained,  it  follows  as  a  necessary  consequence  that 
the  referee's  conclusions  of  law,  based  upon  these  facts, 
must  also  fail. 

It  has  been  repeatedly  held  that  the  liability  imposed  by 
the  statute  upon  trustees  of  manufacturing  companies  for 
neglecting  to  make  and  file  an  annual  report,  is  in  the 
nature  of  a  penalty  for  misconduct  in  office.  The  penalty 
imposed. is  the  debt  of  the  corporation  (Bird  agt.  Hayden, 
2  Alb.}  N.  S.,  61 ;  McHarg  agt.  Eastman,  35  How.,  205 ; 
Merchants1  Bank  agt.  Bliss,  35  N.  Y.t  412,  affirming  1 
Bolt.,  391). 

Plaintiffs  should  be  held,  therefore,  to  strict  proof  of  their 
case,  and  the  burden  of  proof  was  upon  them  to  establish 
that  the  debt  was  contracted  by  the  corporation. 

A  corporation  aggregate,  being  an  artificial  body — an 
imaginary  person  of  a  law,  so  to  speak — is,  from  its  nature, 
incapable  of  doing  any  act,  except  through  agents,  to  whom, 
is  given  by  its  fundamental  law,  or  in  pursuance  of  it,  every 
power  of  action  it  is  capable  of  possessing  or  exercising. 
The  acts  of  such  agents,  in  order  to  be  binding  upon  the 
corporation,  must,  as  a  general  rule,  be  done  in  the  line  of 
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such  agency,  and  within  the  limits  of  the  authority  con- 
ferred on  them  (Hartford  Bank  agt.  Hart,  3  Day,  493 ; 
Wyman  agt.  Hallowelland  Augusta  Bank,  14  Mass.,  62; 
Bellows  agt.  Same,  2  Mass.,  31 ;  Salem  agt.  Gloucester  Bank, 
17  Mass.,  1). 

Thus  an  agreement  of  the  president  of  a  private  corpor- 
ation was  held  not  to  be  evidence  against  the  corporation 
without  something  from  which  it  could  be  inferred  to  have 
been  within  the  scope  of  his  authority  (Pa.  Supreme  Court, 
Farmers'  Bank  of  Bucks  Co.  agt.  McKee,  2  Pa.  St.,  318). 

The  statute  under  which  the  manufacturing  corporations 
may  be  organized  places  the  management  of  their  property 
and  concerns  in  a  board  of  trustees  to  be  chosen  for  that  pur- 
pose. This  power  is  exclusive  in  its  character.  It  is  one 
of  the  fundamental  conditions  into  which  the  corporators 
enter  by  becoming  members  of  the  corporation,  that  its 
concerns  shall  be  managed  in  the  manner  prescribed  by  the 
act  of  incorporation.  From  this  no  essential  departure  can 
be  made  (McCulkugh  agt.  Moss,  5  Denio,  575).  The  cor- 
poration, therefore,  can  only  act  by  and  through  its  trustees. 
The  duties  and  powers  of  the  president,  who  must  be  one 
of  the  trustees,  and  of  such  subordinate  officers  as  the  cor- 
poration may,  by  its  by-laws,  recognize,  are  generally  regu- 
lated by  the  by-laws,  and  persons  dealing  with  such  presi- 
dent or  any  such  officer  are  chargeable  with  notice  of  his 
authority,  and  of  the  limitations  and  restrictions  upon  it 
contained  in  the  act  of  incorporation  and  by-laws.  There 
is  no  grant  of  general  powers  in  the  name,  by  which  an  offi- 
cer may  be  designated,  whether  he  be  called  superintend- 
ent or  president  or  general  manager  (Adriance  agt.  Eoome, 
52  Barb.,  399). 

In  the  case  at  bar,  the  by-laws  of  the  Simpson  Water- 
proof Manufacturing  Company  were  adopted  at  the  first 
meeting  of  the  board  of  trustees.  They  provided  that  the 
officers^of  the  company  shall  consist  of  a  president,  a  secretary 
and  a  treasurer.  The  respective  duties  of  these  officers 
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were  also  clearly  defined.  It  was  made  the  duty  of  the 
president  to  preside  at  all  meetings  of  the  stockholders  and 
trustees,  and  to  oversee,  under  the  direction  of  the  trustees, 
the  manufacturing,  selling,  and  all  other  operations  of  the 
company  and  its  subordinate  officers.  It  was  made  the 
duty  of  the  treasurer  to  keep  the  moneys  of  the  company, 
to  deposit  them  in  a  bank  designated  by  the  trustees,  and 
to  disburse  them  under  the  direction  of  the  tmstees;  but  it 
was  expressly  provided  that  no  money  should  be  paid  unless 
in  pursance  of  a  vote  of  the  trustees  and  upon  checks  signed 
by  the  treasurer  and  countersigned  by  the  president.  The 
duty  of  the  secretary  was  defined  to  be,  to  keep  all  the 
books  and  papers  of  the  company,  and  to  record  tfte  doings 
of  the  trustees.  Neither  the  president,  therefore,  nor  the 
secretary,  nor  both  combined,  possessed  the  power  to  bind 
the  company  by  making  the  drafts  in  question  or  negotiating 
with  the  plaintiffs  for  their  acceptance,  except  upon  proof 
that  the  board  of  trustees  had  conferred  either  a  general 
authority  to  borrow  on  the  company's  credit  upon  them  or 
either  of  them,  or  a  particular  authority  in  respect  to  the  drafts 
in  question,  or  that  the  conduct  of  the  company  was  such 
as  to  create  a  well-founded  belief  in  the  plaintiffs  that  such 
general  or  special  power  had  been  delegated,  or  that  the 
acts  of  said  agents,  although  unauthorized,  were  subse- 
quently ratified  by  the  board  of  trustees.  Such  delegation 
of  prior,  general  or  special,  authority,  or  such  subsequent 
ratification,  might  be  either  express  or  implied,  but,  in  order 
to  bind  the  company,  action  of  some  kind,  in  some  shape  or 
other,  on  the  part  of  the  trustees  was  indispensably 
necessary. 

Thus  it  has  been  held,  that  whenever  a  corporation  have 
board  of  directors,  under  whose  general  supervision  and 
control  the  business  of  the  corporation  is  transacted,  an 
agent,  who  attends  to  the  daily  routine  of  business  and  its 
management  under  all  ordinary  circumstances,  has  no 
authority,  by  virtue  merely  of  his  agency,  to  make  a  con- 
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tract  creating  a  general  lien  upon  the  personal  property  of 
the  company,  to  secure  money  borrowed,  but  such  contract 
must  receive  the  approval  of  the  board  of  directors.  A  gen- 
eral agent  might  be  deemed  vested  with  power  to  make  such 
contracts,  when  necessary,  in  the  intervals  of  corporate 
meetings,  if  the  corporation  had  no  other  board  of  control 
but  the  agent;  but  if  they  have  such  a  board,  under  whose 
control  the  agent  was  acting,  such  a  contract  by  the  agent 
without  their  sanction  is  not  binding  (Vermont  Supreme 
Court,  1848;  WUtwell  agt.  Warner,  20  Vt.,  425). 

The  evidence  given  on  both  sides  in  the  case  at  bar  pre- 
sents no  conflict  of  any  consequence.  It  shows  that  the 
drafts  were  drawn  by  the  secretary,  simply  because  the 
president  ordered  him  so  to  do,  and  that  thereupon  they 
were  negotiated  by  the  president  for  his  private  benefit ; 
that  neither  of  the  defendants,  Learned,  Dixon,  or  Palmer, 
had  any  knowledge  of  any  of  the  transactions  which  took 
place  between  plaintiffs  and  the  president  and  secretary,  or 
either  of  them,  prior  to  the  commencement  of  this  action, 
and  that  the  entries  regarding  the  said  drafts  and  the  account 
with  the  plaintiffs  were  not  made  on  the  books  of  the  com- 
pany, until  after  the  expiration  of  a  year  or  more  after  the 
last  transaction.  It  also  appeared  that  plaintiffs,  who  had 
had  previous  private  dealings  with  Simon  Stevens,  the  pres- 
ident, but  none  with  the  company,  accepted  the  drafts  on 
the  faith  of  the  personal  guarantee  of  said  Stevens,  executed 
at  the  time  and  without  inquiry  as  to  his  authority  to  bind 
the  company,  and  that  the  funds  received  by  plaintiffs  to 
be  applied  in  payment  of  the  said  drafts  were  furnished  by 
Stevens  for  that  purpose  without  any  knowledge  on  the  part 
of  his  co-trustees.  Stevens  himself  testified  that  he  had  no 
authority  from  the  company  to  borrow  money,  or  to  give 
the  drafts,  or  to  make  the  contract  with  the  plaintiffs,  which 
he  did  make;  that  he  never  informed  his  co-trustees  of  his 
transactions  with  the  plaintiffs  until  some  months  after  the 
maturity  of  the  last  draft;  that  he  originally  advanced 
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about  $30,000  to  the  company,  a  great  portion  of  which  he 
repaid  to  himself  out  of  the  proceeds  of  these  drafts.  Upon 
this  uncontroverted  state  of  facts  it  seems  clear  that,  within 
the  principles  decided  in  the  case  of  Claftin  agt.  The  Farm- 
ers' and  Citizens'  Bank  (25  N.  Y.,  293),  the  acts  of  president 
Stevens  were  wholly  unauthorized  and  therefore  void  as 
against  the  company.  In  the  case  last  cited  it  was  held 
that  the  power  conferred  upon  the  president  of  a  bank  by 
the  bv-laws  to  certify  checks  did  not  authorize  him  to  cer- 
tify his  own  checks ;  that  such  act  on  his  part  was  charac- 
terized as  a  palpable  excess  of  authority,  and  it  was  said 
that  any  person  taking  the  paper  was  bound  to  inquire  as 
to  the  power  of  the  agent  so  to  contract.  The  same  rule 
was  asserted  in  the  case  of  Gould  agt.  TJie  Town  of  Sterling, 
and  Harm  agt.  the  Town  of  Genoa  (23  N.  Y.,  452,  464). 
In  Beers  agt.  Phoenix  Glass  Co.  (14  Barb.,  358),  the  facts 
proved  warranted  the  inference  that  the  transactions  of  the 
secretary,  who  also  acted  as  treasurer,  were  directly  auth- 
orized. The  same  remark  applies  to  the  case  of  the  Bank 
of  Genesee  agt.  Patchin  Bank  (13  N.  Y.,  316) ;  and  Aiken 
agt.  Blanchard  (32  Barb.,  527)  was  decided  purely  upon  a 
question  of  evidence.  The  three  last-named  cases,  therefore, 
do  not  aid  the  plaintiffs. 

The  evidence,  in  my  judgment,  is  also  insufficient  to 
show  a  subsequent  ratification,  either  express  or  implied. 
The  president  and  secretary  certainly  were  not  competent 
to  ratify  their  own  unauthorized  acts  (Mich.  Supreme  Ct., 
Hotchin  agt.  Kent,  S  Mich.,  526).  The  company,  it  is  true, 
might  have  done  so.  No  express  vote  seems  to  be  necea- 
sary  to  a  ratification  by  a  corporation  of  the  unauthorized 
acts  of  an  agent.  A  ratification  may  be  inferred  from  cor- 
porate acts,  inconsistent  with  any  other  supposition  than 
that  the  corporation  intended  to  adopt  and  own  the  aets  done 
in  their  name  (Conn.  Supreme  Ct.,  Howe  agt.  Keeler,  27 
Conn.,  538). 

Thus,  a  ratification  may  be  inferred  'horn  (the  acquies- 
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cence  of  the  directors  or  other  governing  body  of  the  cor- 
poration; from  the  fact  that  after  the  facts  have  been 
brought  to  their  knowledge  they  have  taken  no  measures 
to  show  dissent ;  from  the  fact  that  they  did  not  question 
the  accounts  submitted ;  from  the  fact  that  they  kept  the 
proceeds  or  retained  the  benefits  of  the  unauthorized  acts 
of  the  agent  (Houghton  agt.  Dodge,  5  Bosw.,  326 ;  Wood- 
bridge  agt.  Proprietors  of  Addison,  6  Vt.,  528 ;  Hoyt  agt. 
Thompson's  Exrs.,  19  N.  F.,  208  ;  Olcott  agt.  Tioga  11.E. 
Co.,  27  N.  T.,  546  ;  Walworih  Co.  Sank  agt.  Farmers' 
Loan  and  Trust  Co.,  16  Wis.,  629  ;  Farmers1  and  Citizen^ 
Sank  agt.  Sherman,  6  Bosw.,  181). 

But  in  all  these  cases  the  board  of  directors  or  trustees 
had  full  knowledge  of  the  facts,  and  I  have  been  unable  to 
find  a  single  case  in  which  a  subsequent  ratification  has 
been  inferred  without  proof  that  the  board  of  directors  or 
trustees  had  such  knowledge.  On  the  contrary,  it  has  been 
held  in  several  cases  that  it  must  be  shown  by  the  party 
asserting  such  ratification  that  the  resolution  or  acts  of  the 
corporation,  or  of  their  directors  or  trustees,  relied  on  as 
constituting  the  ratification,  were  performed  with  a  full 
knowledge  of  all  the  material  facts  necessary  to  an  under- 
standing of  their  rights  (Cal.  Supreme  Ct.,  Blen  agt.  Sear 
Eiver,  &c.,  Co.,  20  Cal.,  602 ;  Md.  Ct.  of  Appeals,  Cumber- 
land Coal,  &c.,  Co.  agt.  Sherman,  20  Md.,  117). 

And  where  the  ratification  by  a  corporation  of  the 
unauthorized  contract  of  their  agent  consisted  in  their  hav- 
ing received  the  consideration  of  the  contract,  it  was  held 
that  it  must  be  shown  that  the  corporation,  through  its  pro- 
per officer  or  officers,  knew  the  terms  of  the  contract,  and 
on  what  account  the  consideration  was  by  them  received 
(Md.  Ct.  of  Appeals,  Penn.,  &c.,  Steam  Nav,  Co.  agt. 
Dandridge,  8  Gill.  &  J.,  248 ;  Corn  Exch.  Bank  agt.  Cum- 
berland Coal  Co.,  I  Bosw.,  437). 

As  the  evidence  in  this  case  unmistakably  shows  that, 
with  the  exception  of  the  president,  none  of  the  trustees 
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ever  had  any  knowledge  or  notice  of  the  unauthorized  trans- 
actions which  took  place  between  said  president  and  the 
plaintiffs  until  about  the  commencement  of  this  action,  and 
that  the  said  unauthorized  acts  have  not  in  any  manner 
been  ratified  by  an  affirmative  corporate  act,  the  mere  fact 
that  the  president,  probably  in  extenuation  of  his  otherwise 
inexcusable  conduct,  testified  that  he  originally  advanced 
about  $30,000  to  the  company,  a  great  portion  of  which  he 
repaid  to  himself  out  of  the  proceeds  of  the  drafts  issued  by 
him,  cannot,  in  the  absence  of  proof  that  the  company  had 
recognised  this  indebtedness,  that  the  loan  had  become  due, 
that  the  said  president  had  actually  given  credit  to  the 
company  for  the  proceeds  received,  and  that  the  company 
had  notice  thereof,  be  construed  into  a  ratification  on  the 
part  of  the  company  on  the  ground  of  acquiescence. 

Finally,  it  seems  to  me  equally  clear  that  the  defendants 
cannot  be  held  liable  upon  the  ground  that  the  conduct 
of  the  corporation  was  such  as  to  create  a  well-founded 
belief  in  the  plaintiffs  that  the  president  had  either  a  gen- 
eral or  special  power  to  issue  and  negotiate  the  drafts. 
There  was  no  proof  that  the  president  had  been  in  the 
habit  of  borrowing  of  the  plaintiffs  in  the  name  of  the  com- 
pany, and  that  such  loans  had  been  ratified  by  the  company, 
or  that  it  was  his  custom  of  borrowing  of  other  persons ; 
that  his  act,  in  this  respect,  had  been  ratified  by  the  com- 
pany, and  that  these  facts  were  known  to  the  plaintiffs  at 
the  time  they  made  the  loan  (Martin  agt.  Great  Falls  Manu- 
facturing Co.,  9  N.  H.)  51).  The  evidence  did  not  disclose 
any  corporate  acts  from  which  plaintiffs  could  have  inferred 
such  authority  ;  but  it  showed  that  plaintiffs,  because  they 
had  neither  prior  dealings  nor  any  acquaintance  with  the 
company,  accepted  the  drafts,  almost  exclusively,  upon  the 
faith  of  the  individual  guarantee  of  the  president.  Nor  can 
the  plaintiffs  invoke  the  application  of  the  rule  laid  down 
in  the  North  Eiver  Bank  agt.  Aymar  (3  Hill,  262),  Gris- 
wold  agt.  Haven  (25  N.  F.,  601),  and  N.  Y.  andN.  H.Eail- 
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.  Co.  agt.  Sclmyler  (34  -ZV.  F.,  73),  namely,  that  where 
the  principal  has  clothed  his  agent  with  power  to  do  an  act, 
upon  the  existence  of  same  extrinsic  fact,  necessarily  and  pecu- 
liarly within  the  knowledge  of  the  agent,  and  of  the  existence 
ot  which  the  act  of  executing  the  power  is  itself  a  representa- 
tion, a  third  person  dealing  with  such  agent  in  entire  good  faith, 
pursuant  to  the  apparent  power,  may  rely  upon  the  repre- 
sentation, and  the  principal  is  estopped  from  denying  its 
truth  to  his  prejudice.     There  is  no  evidence  showing,  or 
tending  to  show,  that  the  plaintiffs  have  been  misled  by 
the  exercise  of  any  such  apparent  power.     The  referee 
erred,  therefore^  in  finding,  as  matters  of  fact,  that  the 
drafts  were  drawn  by  the  company,  and  that  the  company 
failed  to  provide  plaintiffs  with  the  necessary  funds  to  the 
extent  claimed   by  them.      For  this  reason  the  judgment 
cannot  be  sustained  against  the  defendants.     I  have  looked 
at  the  question  whether  the  judgment  can  not  be  sustained 
against  the  defendant  Simon   Stevens,  but  have  become 
satisfied  that,  as  to  him,  it  must  also  be  reversed.     He  is 
sued  as  trustee,  sought  to  be  charged  as  a  trustee,  and  the 
whole  case  was  tried  on  the  assumption  of  his  liability  as  a 
trustee  for  misconduct  in  office.     No  attempt  was  made  to 
charge  him  upon  his  guarantee.     It  was  no  part  of  plain- 
tiff's cause  of  action,  and  he  cannot  be  charged  upon  his 
guarantee,  except  by  a  change  of  the   entire   complaint. 
Plaintiffs  should  have  moved  for  leave  to  amend  their  com- 
plaint in  this  respect,  and  given   an  opportunity  to  the 
defendant  Stevens  to  litigate  that  question. 

The  judgment  appealed  from  should  be  reversed  as  to  all 
the  defendants,  and  the  order  of  reference  vacated,  and  a 
new  trial  ordered,  with  costs  to  appellants,  to  abide  the 
event. 

MONELL,  J.  —  I  concur. 
McCuNN,  J.  —  I  concur 
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SUPREME  COURT. 

CHARLES  W.   WHITE,  appellant,   agt.  JAMES  S.  WHALEY, 
respondent. 

Where  an  attornty-at-law  applies  to  a  plaintiff  in  and  owner  of  a  judgment  (which 
was  obtained  by  another  attorney)  for  the  purpose  of  purchasing  the  judgment, 
which  application  the  owner  declines,  but  finally  consents  to  make  him  his 
attorney  to  collect  it,  the  object  being  to  bring  about  and  create  the  confidential 
relation  of  attorney  and  client,  and  fix  the  measure  of  compensation  of  the 
attorney;  the  relation  of  the  attorney  and  client,  and  the  contract  come  into 
existence  at  the  same  instant. 

And  where  it  is  clear,  from  all  the  evidence  that  the  attorney  was  at  the  time  of 
making  the  contract,  in  possession  of  information  on  the  subject  of  the  value  and 
collectability  of  the  judgment  which  he  did  not  disclose  to  the  owner,  but  con- 
cealed it  from  him  tor  the  purpose  of  obtaining  a  more  favorable  bargain  to  him- 
self, and  obtaining  a  larger  share  of  the  debt  for  his  trouble  of  collecting  than  he 
would  be  able  to  get  otherwise,  the  attorney  cannot  enforce  the  contract. 

Fourth  Judicial  Department,  General  Term,  November, 
1870. 

Present,  MULLIN,  P.  J.  and  JOHNSON,  and  TALCOTTT 
Justices. 

Facts  claimed  to  be  established  by  respondent.  On  the 
12th  November,  1858,  James  S.  Whaley  recovered  a 
judgment  in  supreme  court,  against  Albert  Babcock, 
Richard  Skinner  and  Samuel  P.  Marsh,  for  the  sum  of 
$1,140  14,  damages  and  costs. 

In  1867,  the  judgment  was  still  outstanding,  due  and 
unpaid.  Previous  to  1867,  Marsh  had  taken  the  benefit 
of  the  two-third  act,  Skinner  had  moved  to  Little  Falls,  in 
Herkimer  county,  and  Babcock  remained  in  Oneida  county, 
but  his  property  was  so  covered  that  Whaley  had  never 
attempted  to  collect  the  judgment  of  him. 

Dr.  Whaley  regarded  Skinner  as  an  honest  man,  and 
Vou  XL.  23 
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poor.  He  had  paid  to  Dr.  Whaley  his  individual  indebted- 
ness, and  Dr.  Whaley  and  he  were  friends,  and  the  doctor 
did  not  intend  to  press  the  judgment  against  Skinner. 

About  the  1st  of  December,  1867,  White  (the  plaintiff) 
who  was  an  attorney  of  this  court,  knew  of  this  judgment 
and  was  acquainted  with  Skinner.  About  that  time  White 
met  Skinner,  rode  with  him  to  Oriskany  Falls,  in  Oneida 
county,  and  then  learned  that  Skinner  had  removed  from 
Little  Falls  to  Oriskany  Falls,  and  had  a  mill  there,  and 
had  just  bought  a  quantity  of  wheat  and  was  engaged  in 
business  in  his  own  name,  as  a  miller,  and  that  the  judg- 
ment could  all  be  collected  of  him. 

After  he  had  acquired  this  knowledge,  White  called  on 
Doctor  Whaley  and  endeavored  to  buy  the  judgment. 
Doctor  Whaley  told  White  that  he  and  Skinner  were 
friends,  that  Skinner  had  paid  his  individual  account,  and 
he  believed  him  to  be  honest  and  poor,  and  he  did  not  want 
anything  done  against  Skinner.  That  he  had  a  family  and 
could  not  earn  more  than  enough  to  support  them,  that  he 
believed  Skinner  would  pay  as  fast  as  he  could ;  and  also 
told  White  that  Skinner  lived  at  Little  Falls.  ^H 

White,  who  Tcnew  that  Skinner  had  left  Little  Falls  and 
moved  to  Oriskany  Falls,  in  Oneida  county,  and  was  per- 
fectly good  for  the  judgment,  concealed  from  defendant  his 
knowledge  of  Skinner,  and  in  order  to  induce  the  doctor  to 
sell  the  judgment,  he  (White)  told  him  that  he  wanted  the 
judgment  to  use  against  Babcock  only. 

He  said  he  had  filed  a  bill  to  reach  a  house  and  lot  held 
by  Babcock's  wife,  but  which  was  in  fact  the  property  of 
Babcock,  and  described  to  the  doctor  how  he  intended  to 
get  the  house  and  lot,  and  averred  that  there  was  some 
doubt  as  to  the  judgment  on  which  he  had  filed  the  bill, 
and  he  wanted  the  Whaley  judgment  to  use  against  Babcock, 
as  he  knew  that  was  all  right.  Doctor  Whaley  refused  to 
sell  the  judgment  and  then  White  proposed  to  have  Whaley 
make  him  (White)  his  (Wbaley's)  attorney  to  collect  it. 
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Doctor  Whaley,  relying  on  the  statement  of  White, 
arranged  with  him  to  take  the  judgment,  as  his  attorney, 
and  to  divide  what  should  be  collected  on  it  out  of  Babcocky 
and  a  power  of  attorney  was  made. 

Immediately  on  getting  the  authority,  White  went  to 
Oriskany  Falls*  put  an  execution  into  the  hands  of  the 
sheriff  of  Oneida  county,  against  Skinner,  and  ordered  a 
levy  immediately  on  about  $2,000  worth  of  flour,  <fcc. 
Skinner  paid  White  $175,  and  called  on  Dr.  Whaley  and 
informed  him  of  the  levy,  &c.,  which  was  the  first  intimation 
Whaley  had  of  the  attempt  to  enforce  the  j  udgment  against 
Skinner,  or  that  Skinner  was  a  resident  of  Oneida  county. 

Whaley  having  given  to  White  the  power  of  attorney 
did  not  know  he  could  do  anything  himself  and  supposed 
he  could  not,  but  as  he  was  unwilling  to  have  Skinner 
ruined,  called  on  White,  and  claimed  that  White  had 
obtained  the  power  of  attorney  by  '* false  representations," 
and  had  told  him  u  things  that  are  not  true  ;"  that  he  had 
said  "  he  was  going  to  collect  it  out  of  Babcock,  out  of  the 
bouse  and  lot."  But  offered  him  $150  to  give  up  the 
power  of  attorney. 

No  satisfaction  was  obtained  of  White,  and  upon  the 
representation  that  Skinner  would  be  ruined  if  the  sale 
should  go  on,  Dr.  Whaley  took  counsel  in  regard  to  the 
matter,  and  if  he  could  interfere,  and  was  advised  that  if 
White  had  procured  the  power  of  attorney  by  fraud  and  was 
enforcing  it  as  he  had  been  informed  he  must  not  do,  that 
he  (Whaley)  could  disregard  the  power  of  attorney,  and 
arrange  with  Skinner  on  equitable  terms  as  he  pleased.  Hu 
did  so. 

Afterwards  White  brought  this  action.  It  was  defended 
by  Dr.  Whaley  squarely  on  the  ground  that  when  the 
plaintiff  first  called  on  Whaley  to  purchase  the  judgment, 
he  knew  that  Skinner  was  in  Oneida  county,  and  good,  and 
that  Whaley  did  not  know  it.  That  when  he  found  that  he 
could  not  buy  the  judgment,  then  he  persuaded  the  doctor 
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to  make  him  his  attorney  to  collect  it,  and  procured  himself 
to  be  so  appointed,  by  persuading  Whaley  that  he  did  not 
intend  to  use  it  against  Skinner,  or  collect  it  of  him,  (which 
he  knew  Whaley  would  never  consent  to),  but  wanted  it  to 
use  as  against  Babcoclc,  when  in  truth  he  never  intended  to 
use  it  against  Babcock,  but  did  fraudulently  design  to  use 
it  against  Skinner. 

At  the  conclusion  of  the  proofs,  the  court  ordered  a  ver- 
dict for  the  defendant,  on  the  ground  that  "  White  by 
omitting  to  tell  Dr.  Whaley  what  he  knew  of  Skinner, 
makes  void  the  agreement."  And  "  upon  the  ground  that 
he  could  not  make  a  negotiation  binding  on  Dr.  Whaley,  to 
conduct  his  business  as  an  attorney,  without  disclosing  all 
that  was  necessary  for  Dr.  Whaley  to  understand  before  he 
concluded  that  negotiation." 

The  plaintiff  now  moves  for  a  new  trial  on  a  case  and 
exceptions. 

C.  W.  WHITE,  plaintiff"  in  person. 

I.  We  say  in  the  first  place  that  the  well  established  rule 
that  an  attorney  has  no  right  to  deal  or  treat  with  his 
client  without  disclosing  to  him  all  he  knows,  which  may  be 
material  in  reference  to  the  subject  matter  of  the  contract, 
has  no  application  to  this  case ;  for  the  simple  reason  that 
no  such  relation  existed  at  the  time  this  contract  was  made. 
It  appears  that  Dennison  and  Lynch  were  the  attorneys  of 
record  in  the  judgment  which  was  the  subject  of  contract. 
It  is  very  clear  that  this  case  was  disposed  of  at  the  circuit 
under  the  erroneous  idea  that  the  relation  of  attorney  and 
client  did  exist  between  the  plaintiff  and  defendant  at  the 
time  this  contract  was  made. 

II.  There  being  no  evidence  in  this  case  that  the  relation 
of  attorney  and  client  existed  at  the  time  this  contract  was 
made,  and  that  relation  in  fact  having  no  existence,  the 
case  is  to  be  decided  without  reference  to  that  question 
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and  the  parties  treated  as  standing  at  "  arm's  length"  during 
the  'negotiation.  In  short,  there  was  no  legal  relation  of 
trust  or  confidence  reposed,  which  made  it  obligatory  upon 
the  plaintiff  to  disclose  to  the  defendant  facts  which  he 
knew  in  reference  to  Skinner's  property,  even  if  he  had  any 
such  information.  ( 2  Kenfs^  Com.,  482 ;  Story's  Eq.,  §§ 
147,  148,  207 ;  Laidlow  agt.  Oregon,  2  Wheat.,  178  ;  Fox 
agt.  Markreth,  2  Bro.  Ch.  Rep.,  420 ;  Bench  agt.  Sheldon,  14 
Barb.,  66). 

III.  Upon  the  trial  the  defendant  objected  to  any  evi- 
dence of  the  plaintiff's  concealment  of  any  knowledge  he 
had  of  Skinner's  situation,  upon  the  ground  that  no  such 
allegation  was  set  forth  in  the  answer.     This  objection  was 
overruled,  and  the  plaintiff  excep ted. 

This  is  claimed  to  be  error  there  being  no  allegation  of 
fraudulent  concealment  of  Skinner's  situation  contained 
therein. 

IV.  We  say  further  if  there,  was  any  evidence  of  fraudu- 
lent representations  given  upon  the  trial  by  the  defendant, 
it  was  contradicted  by  the  plaintiff,  and  the  question  should 
have  been  presented  to  the  jury. 

It  is  insisted,  therefore,  that  a  new  trial  should  be 
granted. 

JOHNSON  &  PRESCOTT,  respondent's  attorney. 

I.  The  first  exception  of  plaintiff  in  the  case  is  at  folio 
54.  "  Question  :  On  the  occasion  when  you  rode  down 
with  him  in  the  stage,  did  you  talk  with  him  freely  about 
his  circumstances,  and  did  he  tell  you  what  he  was  doing 
and  what  his  property  consisted  oft 

"  Objected  to,  as  there  is  nothing  of  this  kind  set  up  in 
the  answer,  and  as  immaterial. 

"  By  the  court. — I  am  inclined  to  think  that  an  attorney 
is  bound,  in  a  contract  of  this  kind,  to  disclose  all  the  facts 
he  has;  otherwise  it  might  be  taking  an  undue  advantage.'' 
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It  will  be  observed  that  this  was  a  question  to  the  plain- 
tiff, on  cross-examination.  Besides  there  is  no  objection  to 

xt       f  e  j.u 

the/orm  of  the  question. 

Mr.  White  was  an  attorney.  He  hud  in  some  wuy  procured 
Dr.  Whaley  to  appoint  him  his  attorney  to  collect  a  judg- 
ment. That  judgment  was  $1,140  14,  and  interest  oh  it 
for  nine  years  and  thirteen  days,  and  which  on  the  25th 
December,  1867,  amounted  to  $1,841  41.  *"'  Of  this,  White 
was  to  have  one  half,  less  ten  per  cent,  on  the  face  of  the 
original  judgment,  i.e.  $110  40,  thus  giving  Mr.  White 
$865  50,  for  issuing  an  execution  against  a  man  perfectly 
responsible,  and  under  which  a  levy  was  made  at  once  of 
personal  property  worth  at  least  $2,000. 

This  is  so  unusual,  that  of  itself  it  would  challenge  inquiry 
and  invite  criticism. 

This  defendant  was  defending  on  the  ground  that  White 
had  been  guilty  of  a  fraud,  that,  in  his  character  of  attorney, 
he  had  taken  advantage  of  the  confidence  of  Whaley.  .It 
was  competent,  relevant  and  proper. 

But  the  only  objection  is,  '*  there  i«  nothing  of  this  kind 
set  up  in  the  answer,  and  as  immaterial." 

To  that  we  say :  (1.)  It  is  fully  set  up  in  the  answer, 
the  averment  is  in  these  words,  that  White  "  was  well 
aware  of  the  fact  that  Skinner  was  good,  and  that  the  judg- 
ment was  collectable  of  him."  And  White  had  sworn,  "  / 
did  not  know  at  that  time.  Skinner  had  property  then"  We 
offered  to  show  that  he  did  know  it,  and  it  was  finally 
drawn  out  of  him  that  he  did  know  all  about  it. 

Again,  the  defendant  avers  that  the  power  of  attorney 
"  was  obtained  of  this  defendant  by  false  and  fraudulent 
statements,"  &c.,  and  "that  the  said  power  of  attorney  was 
fraudulently  procured  by  the  said  White,  with  intent  to 
defraud  this  defendant  and  deceive  him."  It  is  clear,  there- 
fore, that  the  first  objection  was  untenable,  we  had  a  right 
to  prove  the  fraud  we  had  alleged  by  any  evidence  that 
would  sustain  the  allegation. 
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(2.)  It  teas  not  immaterial,  for,  if  true,  it  went  to  the 
foundation  of  the  action.  If  it  was  true,  then  it  was  con- 
clusive evidence  of  the  fraud,  and  the  plaintiff  could  not 
recover.  We  had  averred  fraud  generally  and  specifically, 
and  offered  to  prove  that  before  White  approached  Dr. 
Whaley  in  regard  to  this  judgment,  he  had  seen  Skinner, 
rode  in  the  stage  from  Clinton  to  Oriskany  Falls,  and  talked 
freely  with  him  about  his  business  and  circumstances,  prop- 
erty, &c.,  and  knew  that  Skinner  was  good. 

Again,  the  same  facts  were  proven  by  Skinner  on  his 
examination  without  objection. 

II.  The  only  other  exception  in  the  case  is  at  folio  114- 
15.  The  court  said'.  "I  direct  a  verdict  against  you  upon 
the  ground  that  he  could  riot  make  a  negotiation  binding 
upon  Mr.  Whaley,  to  conduct  this  business  as  an  attorney, 
without  disclosing  all  that  was  necessary  for  Mr.  Whaley  to 
understand,  before  he  concluded  that  negotiation.  It  is 
upon  the  ground  of  constructive  fraud,  not  actual  fraud." 
There  is  no  rule  of  law  better  settled  than  that  laid  down 
by  Story  in  his  Commentaries,  §  218. 

"  But  by  far  the  most  comprehensive  class  of  cases  of 
undue  concealment,  arises  from  some  peculiar  relation,  or 
fiduciary  character  between  the  parties.  Among  this  class 
of  cases  are  to  be  found  those  which  arise  from  the  relation 
of  client  and  attorney.  *  *  *  *  In  these,  and  like 
cases,  the  law,  in  order  to  prevent  undue  advantage  from 
the  unlimited  confidence,  affection,  or  sense  of  duty,  which 
the  relation  naturally  creates,  requires  the  utmost  degree  of 
good  faith,  (uberrima  fides,)  in  all  transactions  between  the 
parties. 

"  If  there  is  any  misrepresentation,  or  any  concealment  of 
a  material  fact,  or  any  just  suspicion  of  artifice  or  undue  in- 
fluence, courts  of  equity  will  interpose,  and  pronounce  the 
transaction  void,  and  as  far  as  possible  restore  the  parties  to 
their  original  rights."  (Story's  Eq.  Juris.,  §  218). 

''If  an  attorney  employed  by  the  party  should  designedly 
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conceal  from  his  client  a  material  fact,  or  principle  of  law, 
by  which  he  should  gain  an  interest,  not  intended  by  the 
client,  it  will  be  held  a  positive  fraud.  *  *  Attorneys 
must  from  the  nature  ot  the  relation  be  held  bound  to  give 
all  the  information  which  they  ought  to  give."  ( Story's  Eq. 
Juris.,  §219.) 

"  The  law,  with  a  wise  prudence,  not  only  watches  over 
all  the  transactions  of  attorney  or  solicitors  and  clients,  but 
it  often  interposes  to  declare  transactions  void,  which  be- 
tween other  persons  would  be  held  unobjectionable.  *  *  * 
By  establishing  the  principle  that  while  the  relation  of 
client  and  attorney  subsists,  the  latter  shall  derive  no  benefit 
to  himsell  from  the  contracts  or  bounty  of  the  former,  it 
supersedes  the  necessity  of  any  inquiry  into  the  particular 
means,  extent  and  exertion  of  influence  in  a  given  case." 
(Story's  Eq.  Juris.,  §  310). 

In  all  contracts  between  an  attorney  and  client,  tl  it  is  the 
general  policy  of  courts  of  justice,  to  protect  the  suitors, 
and  not  to  suffer  any  advantage  to  be  taken  of  them  by 
their  attorney."  ( Story's  Eq.  Juris.,  §  312 ;  see  also  }  311, 
313,  314,  315,  and  cases  cited). 

In  section  316  a.  it  is  said  :  uln  all  cases  of  purchases 
and  bargains  respecting  property,  directly  and  openly  made 
between  principals  and  agents,  the  utmost  good  faith  is 
required.  The  agents  must  conceal  no  facts  within  his 
knowledge,  which  might  influence  the  judgment  of  his 
principal  as  to  the  price  or  value,  and  if  Tie  does,  the  con- 
tract will  be  set  aside."  ( See  also  Farnum  agt.  Brooks,  9 
Pick.,  212) 

These  are  elementary  principles,  and  the  books  are  full 
of  oases  in  all  our  courts  enunciating  the  same  doctrine. 

In  Howell  agt.  Eansom,  (11  Paige,  638),  a  case  like  this 
substantially,  where  the  attorney  purchased  a  judgment. 
It  appeared  that  the  defendant  in  the  judgment  owned  a 
farm,  and  the  deed  was  on  record,  notice  to  all,  the  client  as 
well  as  attorney.  There  was  no  proof  of  actual  knowl- 
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edge  or  fraud,  as  against  the  attorney,  and  yet  the  court 
decreed  that  the  attorney  should  pay  over  the  full  amount, 
exclusive  of  costs,  and  the  $75  paid. 

In  Starr  et  all  agt.  Vanderheyden,  (9  J.  R.,  253),  the 
court  says  :  "  The  court  from  general  principles  of  policy 
and  equity,  will  always  look  into  the  dealings  between 
attorney  and  client,  and  guard  the  latter  from  any  undue 
consequences  resulting  from  a  situation  in  which  he  may 
be  supposed  to  stand  unequal.  The  court  acknowledges  the 
justness  and  application  of  the  doctrine  laid  down  by  Lord 
LOUGHBOROUGH,  in  Newman  agt.  Payne,  (2  Vesey,  Jr.,  190." 
See  also  opinions  of  SPENCER  and  BEARDSLEY,  in  court  for 
the  correction  of  errors,  in  Evans  agt.  Ellis,  5  Denio,  640  j 
Bergen  agt.  Udell,  31  Barb.,  9  ;  Merritt  agt.  Lambert,  10 
Paige,  352  ;  Hill  on  Trustees,  224,  225  ;  Sears  agt.  Shaffer, 
6  N.  Y.,  268). 

In  a  later  case  in  the  court  of  appeals,  Ford  agt.  Harring- 
ton, (16  N.  Y.,  288),  BOWEN,  J.,  says  :  "Courts  scrutinize 
closely  transactions  between  attorney  and  client,  and  trans- 
fers, and  conveyances  of  property  to  the  former  by  the 
latter,  while  that  relation  exists,  are  frequently  set  aside  in 
cases  where,  but  for  that  relation,  they  would  be  upheld. 
In  such  cases  the  law  presumes  that  undue  advantage  has 
been  taken  of  the  confidential  relation  existing  between 
attorney  and  client,  and  attorneys,  in  order  to  sustain  such 
transfers  to  them,  have  been  required  to  show  affirmatively 
either  that  they  paid  an  adequate  consideration,  or  that  a 
gratuity  was  intended  by  the  client,  and  that  to  obtain  it, 
no  advantage  was  taken  of  the  confidential  relation  existing 
between  them,  and  that  everything  was  honest  and  fair  on 
their  part."  ' 

The  same  judge  reviews  all  the  leading  cases,  indorses 
and  adopts  them. 

White  was  not  only  the  attorney  for  Whaley  in  regard 
to  this  judgment.  He  hacf  before  this  acted  as  Whaley's 
attorney  in  other  suits.  He  had  interposed  defenses  in  two 
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suitsrthen  on  the  calendar,  before  he  approached  the  defendant 
in  regard  to  this  judgment,  and  the  relation  of  client  and 
attorney  clearly  appears^*!  £ 

The  plaintiff  not  only  concealed  from  Dr.  Whaley  the  fact 
that  Skinner  had  returned  to  Oneida  county,  and  teas  then 
good,  that  the  whole  judgment  could  readily  be  collected, 
and  was  in  all  respects  worth  100  cents  on  the  dollar, 
principal  and  interest,  but  he  informed  him  that  he  wanted 
it  to  use  against  Babcock,  to  collect  it  of  him,  when  he 
never  had  the  slightest  idea  of  attempting  to  enforce  it  as 
against  Babcock. 

Again,  he  not  only  never  attempted  to  enforce  or  collect  it 
of  Babcock,  but  on  the  very  next  day,  after  he  had  consum- 
mated his  agreement  with  Dr.  Whaley,  he  went  to  Oriskany 
Falls*  and  had  a  levy  made  on  $2,000  worth  of  Skinner's 
property. 

White  says  :  "I  never  filed  any  bill  on  Whaley's  judg- 
ment, or  used  it  for  any  such  purpose". 

Again,  White  took  the  power  of  attorney  on  the  25th 
December,  1867.  He  says  he  did  not  go  down  to  Oriskany 
Falls  the  next  day,  but  the  execution  which  he  made  out  in 
Waterville  the  day  the  levy  was  made,  is  dated  the  26th, 
and  he  stayed  there  until  the  levy  was  made. 

White  knew  that  Skinner  was  good  before  he  approached 
"Vyhaley  as  to  the  judgment 

And  yet  he  ventures  to  swear,  ''I  did  not  know  at  that 
time  Skinner  had  property." 

Again,  White  admits  in  his  testimony,  "  I  knew  at  that 
time  Skinner  resided  at  the  Falls,"  and  yet  he  says,  "  I 
did  not  tell  him  in  any  of  those  conversations  that  Skinner 
resided  in  this  county,  or  at  Oriskany  Falls.  I  did  not 
tell  him  that  Skinner  was  good  for  the  judgment  or  any 
portion  of  it" 

Was  this  disclosing  to  the  client  every  material  fact 
within  the  knowledge  of  this  attorney,  or  was  it  a  con- 
cealment of  facts  which  the  doctor  should  have  known  I 
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• 

Is  this  acting  in  the  utmost  good  faith — uberrima  fides 
—-or  is  it  actual  fraud  ?  It  Is  submitted  that  when  the 
court  put  it  on  the  ground  of  constructive  fraud,  he  4<  drew 
it  mildly." 

From  all  the  evidence  it  is  impossible  to  find  otherwise, 
than  that  White,  when  he  rode  with  Skinner  to  Oriskany 
Falls,  learned  that  Skinner  was  good — that  he  knowing 
of  this  judgment,  went  to  Dr.  Whaley  to  buy  it  for 
$100,  failing  in  that,  and  learning  as  he  did,  that  Whaley 
was  unwilling  to  enforce  the  judgment  against  Skinner, 
and  considered  it  doubtful  as  against  Babcock,  White  con- 
cocted the  story  about  filing  a  bill  against  Babcock,  in 
order  to  get  control  of  the  judgment,  and  obtain  an  ad- 
vantage indirectly. 

When  he  had  the  power  of  attorney,  he  supposed  he 
had  the  entire  control,  and  with  a  shameless  haste,  he 
hurried  to  Skinner's  mill,  made  his  levy,  and  intended  to 
push  the  collection  to  the  bitter  end,  for  Ms  own  benefit. 
He  told  Skinner  that  the  judgment  was  his,  and  he  would 
control  it. 

It  is  submitted  that  this  conduct  by  an  attorney  of  this 
court  cannot  be  allowed,  and  this  verdict  should  be  upheld, 
and  judgment  ordered  for  the  defendant. 

.  '.'_•;.!  Hi'}  Iv.ilO  "^ilij  htf  OlHAl^fifii     UJ^USl   SllTO!  Sil  fj'ii-"1  •*«'  -.'VW 

By  the  court,  JOHNSON,  J.— By  the  very  terms  of  the  con- 
tract which  this  action  is  brought  to  enforce,  the  plaintiff 
became  the  attorney  of  the  defendant  for  the  collection  of 
the  judgment.  The  relation  of  trust  and  confidence  as 
to  that  judgment  was  then  created.  It  is  clear  from  all  the 
evidence  that  the  plaintiff  was  at  that  time  in  the  possession 
of  information  on  the  subject  of  the  value  and  collectability 
of  that  judgment  which  he  did  not  disclose  to  the  defendant, 
but  concealed  from  him  for  the  purpose  of  obtaining  a  more 
favorable  bargain  to  himself,  and  obtaining  a  larger  share 
of  the  debt  for  his  trouble  of  collecting  than  he  would  be 
able  to  get  otherwise.  This  he  does  not  deny  in  his  testi- 
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mony.  If  he  denies  it  at  all,  it  is  only  by  a  peradventure 
and  guess.  On  the  other  side,  the  evidence  is  full  and 
positive,  not  only  as  to  the  plaintiff's  knowledge,  but  to 
his  silence  and  misleading  pretences.  It  was,  therefore,  a 
mere  question  of  law,  whether  the  plaintiff  could  enforce  a 
.  contract  of  that  kind,  made  under  such  circumstances.  In 
order  to  entitle  the  plaintiff  to  recover  on  such  a  contract, 
the  onus  lay  upon  him  of  proving  that  he  took  no  advant- 
age, but  gave  to  his  client,  all  the  information  he  possessed 
or  could  obtain  on  the  subject,  and  advised  him  as  he  would 
have  done  in  relation  to  a  third  person,  offering  to  become 
a  purchaser. 

This  general  rule  applies  alike  to  trustees,  agents,  attor- 
neys, solicitors,  and  guardians. 

In  short,  it  applies  to  all  persons  who  undertake  to  act 
for  others  in  a  fiduciary  capacity.  See  White  and  Tudor, 
(Lead.  Eq.  Cas.,  126  to  146),  where  most  of  the  cases  on 
the  subject  are  collected. 

The  plaintiff  insists  that  the  case  does  not  fall  within  this 
rule,  inasmuch  as  he  was  not  the  attorney  of  the  defendant 
in  the  action  in  which  the  judgment  was  obtained,  and 
only  became  such  when  the  contract  was  executed  and 
delivered,  and  that  in  the  negotiations  before  that,  they 
were  dealing  at  arms  length  the^ame  as  any  other  parties. 
But  this  distinction  is  quite  too  fine  to  affect  the  application 
of  the  rule. 

The  plaintiff  was  an  attorney  and  the  very  object  of  the 
negotiation  was  to  bring  about  and  create  the  confidential 
relation  of  attorney  and  client,  and  fix  the  measure  of  the 
compensation  of  the  attorney. 

The  relation  and  the  contract  came  into  existence  at  the 
same  instant.  _.._.. 

The  duty  and  the  obligation  were  simultaneous  and  the 
latter  is  affected  by  the  omission  of  the  former.  The  reason 
of  the  rule  applies  as  well  to  such  a  case  as  to  one  where 
the  relation  precedes  the  contract. 
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The  defendant  was  at  liberty  to  abandon  the  contract 
and  refuse  to  be  bound  by  it,  whenever  he  discovered  the 
suppression,  of  which  his  attorney  had  been  guilty. 

A  new  trial  must,  therefore,  be  denied,  and  judgment 
ordered  for  defendant  on  the  verdict. 
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GEORGE  W.  MORGAN,  respondent,  agt.  PEYTON  JAUDON  and 
FRANK  JAUDON,  appellants. 

The  agreement  in  this  case  (made  February  39th,  18G4),  was  that  the  defendants 
should  purchase,  obtain,  hold  and  carry  stocks  for  the  plaintiff  upon  hit)  direction, 
and  be  allowed  therefor  interest  upon  the  money  paid  upon  such  purchases,  nntil 
reimbursed  and  commissions  paid,  and  that  the  plaintiff  should  deposit  money 
with  them  to  be  held  as  marginal  security,  commonly  called  margin. 

Under  this  agreement  the  defendants  purchased,  and  sold  stocks  at  various  times, 
under  the  plaintiff 's  direction,  and  the  plaintiff  deposited  with  the  defendants  the 
required  margins,  from  time  to  time,  until  the  18th  of  April,  1864,  when  the 
defendants  having  a  balance  of  300  shares  oi*  stocks  so  purchased,  requested  the 
plaintiff  to  deposit  a  further  margin,  or  they  would  be  obliged  to  sell  the  stocks? 
which  the  plaintiff  promised  to  do  the  next  day — 19th  of  April.  On  the  19th  of 
April,  the  defendants,  without  any  further  notice  to,  or  demand  of,  the  plaintiff,  sold 
said  stocks  at  the  board  of  brokers  between  ten  and  half-past  two  o'clock,  the  plain, 
tiff  not  having  deposited  the  required  margin.  The  defendants  justified  the  sale 
as  warranted  by  the  true  import  of  an  undertaking  to  carry  stocks. 

Held,  that  upon  this  appeal  the  first  question,  is  upon  the  uncontradicted  evidencei 
were  the  defendants  guilty  of  a  breach  of  their  contract  1  And  second,  did  such 
breach  entitle  the  plaintiff  to  recover  back  his  money,  or  simply  leave  the  defend- 
ants liable  for  damages,  if  the  plaintiff  sustained  any  thereby  ? 

Held,  also,  that  if  it  be  conceded  that  the  plaintiff, was  already  in  default  on  the  18th 
of  April,  and  that  the  defendants  were  not  then  bound  to  wait  until  the  next  day, 
before  selling  the  stock  under  the  usage  in'carrying  stocks,  such  default  could  be 
and  was  waived. 

Therefore,  the  defendants  having  waived  the  plaintiff's  default,  were  not  at  liberty 
to  sell  nntil  after  the  19th  of  April.  And  it  follows,  that  the  defendants  thereby 
made  themselves  liable  in  damages  (if  any)  sustained  by  the  plaintiff  by  such 
sale. 

Upon  the  second  branch  of  the  inquiry,  Judge  WOODRUFF  was  of  opinion,  that  the 
unwarranted  sale  did  not  entitle  the  plaintiff  to  recover  back  the  money  deposited, 
but  it  simply  left  the  defendants  liable  for  the  damages  (if  any)  sustained  by  the 
plaintiff  by  such  sale. 

Judge  WOODRUFF,  in  closing  his  opinion  says :  "  Since  the  foregoing  observations 
were  prepared,  the  majority  of  the  court  have  decided  in  Marlcham  agt.  Jaudon, 
at  the  present  term,  that  such  a  contract  as  was  in  question  in  the  present  case, 
when  acted  upon  by  the  defendants,  created  the  relation  of  pledger  and  pledgee — 
the  defendants  making  the  purchase  on  the  order  of  the  plaintiffs,  became  pledgees 
to  secure  them  reimbursement,  and  the  plaintiffs  became  owners  of  the  stock,  the 
instant  it  was  purchased  by  the  defendants,  subject  only  to  the  lien  of  the  latter 
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aa  ioch  pledgees.  And  as  a  consequence  the  court  hold  the  unwarranted  Bale  by 
the  defendants,  a  conversion  of  the  stock,  entitling  the  plaintiffs  to  recover  its 
valne  (less  the  defendants  advances  commission  and  interest)."  • 

"As  already  observed,  this  doctrine  was  repudiated  on  the  present  trial,  and  as  I 
think,  very  properly  ;  but  the  doctrine  necessarily  leads  to  the  reversal  of  this 
judgment,  it  was  distinctly  claimed  by  the  defendants  that  the  plaintiff  could 
only  recover  damages  aud  could  not  rescind  " 

"  The  decision  in  Markham  agt.  Jaudon  settles  this.  The  stock  here  in  question, 
became  and  was  the  plaintiff's  stock,  and  was  held  by  defendants  as  pledgees  for 
the  reimbursement  of  their  advances." 

"  The  executory  agreement  to  buy  had  taken  effect,  and  the  stock  was  the  plain- 
tiff's stock.    He  had  what  he  bargained  for  in  the  title  to  the  stock  itself.    Of 
course  then  there  could  be  no  reecision.    When  the  defendants  sold  his  stock  pre- . 
maturely,  they  became  liable  for  the  value  thereof  as  damages." 

"  On  this  ground,  as  well  as  the  former,  I  think  the  judgment  should  be  reversed." 

'  ''^'  >i>o  •  Linc'ncfi'fiijO  '  '^o  r 

December  Term,  1869. 

THIS  is  an  appeal  from  a  judgment  of  the  general  term 
of  the  second  district,  affirming  a  judgment  entered  on  a 
verdict  of  the  jury  at  the  circuit. 

KA)  iiioO  Lru,{-kn{muD  O0i    :..xiv  .aait'-f-r 
GEORGE  C.  GENET,  for  appellants. , ^>  ; 
JOSEPH  NEILSON,  for  respondent. 

WOODRUFF,  J. — The  agreement  between  the  plaintift  and 
the  defendants,  the  alleged  breach  of  which  is  the  ground 
of  the  present  action,  according  to  the  statement  thereof 
made  by  the  plaintiff  in  his  complaint,  was  made  on  the 
29th  of  February,  1864,  and  was,  that -the  defendants  should 
purchase,  obtain,  hold  and  carry  stocks  for  him  upon  his 
direction,  and  be  allowed  therefor  interest  upon  the  money 
paid  upon  such  purchases,  until  reimbursed  and  commis- 
sions paid,  and  that  he  should  deposit  money  with  them  to. 
be  held  as  marginal  security,  commonly  called  margin.  And 
the  plaintiff  avers  that  as  such  margin  he  did  deposit  with 
defendants,  February  29th,  $1,000;  March  llth,  $500; 
March  26th,  $700;  March  29th,  $1,000,  and  that  the 
defendants  collected  a  dividend  on  stock  purchased  under 
the  arrangement,  of  $500,  making  in  all,  $3,700. 

That  under  such  employment  and  by  the  plaintiff's  direc- 
tion, the  defendants  did  purchase  on  the  29th  of  February, 
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1864,  100  shares  of  stock  of  the  Hudson  River  Railroad 
Company;  on  the  10th  of  March,  100  shares  preferred  stock 
of  the  Cumberland  Coal  Company ;  on  the  26th  of  March* 
100  shares  of  the  last  named  stock ;  on  the  28th  of  March, 
100  shares  of  the  stock  of  the  Illinois  Central  Railroad  Com- 
pany ;  and  on  the  31st  of  March,  100  shares  of  the  Quick- 
silver Mining  Company. 

That  by  the  like  direction  of  the  plaintiff  the  defendant 
sold  the  100  shares  of  the  Hudson  River  Railroad  Company 
on  the  10th  of  March,  1864,  at  a  loss  of  about  $175,  and 
100  shares  of  the  Cumberland  Coal  Company  on  the  1st  of 
April,  at  a  loss  of  about  $125,  which  losses  on  the  proofs 
produced  by  the  plaintiff  on  the  trial,  including  interest  and 
commission,  appeared  to  be  $1,175  83,  leaving  in  their 
hands,  they  continuing  to  hold  and  carry  the  same  300 
shares,  viz. :  100  Cumberland  Coal  Company,  100  Illinois 
Central  Railroad  Company,  and  100  Quicksilver  Mining 
Company. 

The  wrong  complained  of  is,  that  after  this  agreement 
had  been  so  far  acted  upon  and  performed  by  both  parties, 
the  defendants,  afterwards,  on  the  19th  of  April,  1864,  with- 
out the  plaintiff's  direction,  without  any  demand  of  him  for 
the  cost  or  for  further  security,  and  without  notice  to  him, 
and  in  violation  of  such  agreement,  sold  those  three  hundred 
shares  of  stock. 

For  this  the  plaintiff  claims  to  recover,  and  he  has  in  fact 
recovered,  back  from  the  defendants  the  amount  of  the  secu- 
rity deposited  with  the  defendants,  $3,700,  reduced  only  by 
the  loss  above  mentioned,  $1,175  83,  that  is  to  say, 
$2,524  17,  with  interest  and  cost. 

As  a  separate  cause  of  action  the  plaintiff  alleges,  that 
after  the  sale  of  the  said  300  shares  of  stock,  they  rose  in 
market  value  and  price,  whereby  great  gains  and  profits 
would  have  arisen  to  him  for  the  further  carrying  and  the 
proper  and  timely  sale  thereof,  and  these  gains  and  profits 
the  plaintiff  claims  also  to  recover. 
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On  the  trial,  the  plaintiff  gave  no  evidence  that  the  stocks 
at  any  time,  advanced  in  the  market,  but  on  the  contrary 
the  proofs  of  both  parties  showed  very  great  depreciation, 
and  the  defendants  showed,  without  contradiction,  that  the 
loss  was  so  great  thereon,  that  crediting  to  the  plaintiff  the 
proceeds  of 'the  sale  on  the  19th  of  April,  left  the  plaintiff 
indebted  to  them  in  $6,928  87  over  and  above  the  moneys 
held  by  the  defendants  as  security  against  loss. 

The  answers  of  the  defendants  among  other  things  in  sub- 
stance, alleges,  that  according  to  the  established  usage  and 
custom  existing  at  the  time  of  the  transaction,  commission 
brokers  in  stocks  employed  to  purchase  and  carry  stocks, 
do  so  upon  a  margin,  established  by  such  usage  and  cus- 
tom, of  ten  per  cent,  on  the  par  value  of  the  stocks,  which 
is  to  be  deposited,  and  kept  good  in  their  hands  by  persons 
dealing  with  them  (unless  otherwise  specially  agreed), 
whereupon  the  former  purchase  in  their  own  name  the 
stock  directed  by  their  customers,  and  pay  therefor 
themselves. 

But  the  stock  is  in  no  way  designated  or  set  apart  for  any 
particular  customer,  but  it  is  the  custom  for  the  purchasers 
to  use  the  stock  as  their  own,  and  hypothecate,  pledge, 
part  with  or  sell  it  for  the  time  being  as  they  see  fit ;  sub- 
ject only  to  a  liability  or  duty  to  deliver  the  number  of  shares 
purchased  on  the  order  of  any  customer  whenever. he  shall 
demand  the  same,  and  pay  the  cost  thereof  with  interest, 
commissions,  &c.,  and  that  the  plaintiff  was  aware  of  the 
custom  and  usage,  and  the  defendants  gave  their  consent 
and  agreement  to  carry  the  said  stock  in  reference  thereto. 
And  they  say  that  from  the  nature  of  the  transaction,  they 
had  apart  from  said  custom,  a  right  in  law  so  to  use  the 
said  shares. 

They  then  aver  that  prior  to  the  19th  of  April,  the  resi- 
due or  300  shares  of  stock  so  depreciated  in  the  market 
value,  that  there  was  no  margin  whatever  left  in  their  hands 
as  security  j  and  the  plaintiff  failed  and  neglected  to  make 
Vou  XL.  24 
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it  good ;  and  a  further  depreciation  amounting  to  $3,000, 
happened  on  the  18th  of  April,  of  which  they  informed  the 
plaintiff,  and  demanded  a  further  deposit ;  and  that  if  the 
same  was  not  made  they  would  be  unable  to  carry  the 
stocks  further  and  would  be  obliged  to  sell  the  stocks ;  and 
he  then  promised  to  deposit  with  them  the  amount  the  next 
day,  but  failed  to  do  so  ;  and  they  thereupon,  on  -the. 19th 
of  April,  sold  the  stock  at  the  market  price,  and  for  the 
best  price  they  could  obtain,  and  after  crediting  to  plaintiff 
the  proceeds,  a  large  deficiency  or  balance  remained  due  to 
the  defendants,  &c.,  &c. 

They  also  deny  that  the  plaintiff  had  any  interest  in  the 
stock  at  that  time,  which  was  of  any  value. 

They  justify  the  sale  as  warranted  by  the  true  import  of 
an  undertaking  to  carry  stocks. 

Add  farther,  that  the  true  and  only  meaning  of  the  word 
carrying  stocks,  among  brokers,  is  that  they  shall  be  able 
to  produce  the  requisite  number  of  shares  when  demanded, 
and  that  the  plaintiff  has  never  demanded  the  said  shares 
from  the  defendants. 

They  further  set  up  a  tender  of  the  same  number  of 
shares,  on  the  20th  day  of  May  (which  was  after  this  action 
was  commenced),  and  the  plaintiff's  refusal  and  the  subse- 
quent sale  thereof  at  public  sale,  on  his  account,  on  notice 
to  him  of-the  time  and  place  of  sale,  and  that  the  proceeds 
thereof  still  kept  the  plaintiff  largely  indebted  to  the 
defendants. 

On  the  trial  there  was  a  conflict  between  the  testimony 
of  the  plaintiff  and  the  defendants,  on  the  question  whether 
he  was  notified  that  the  margin  was  exhausted,  and  in  other 
respects  as  to  what  took  place  at  an  interview  on  the  18th 
of  April. 

One  of  the  defendants  testified  that  he  told  the  plaintiff 
on  the  18th,  that  his  margin  was  exhausted,  that  he  required 
an  additional  margin  to  enable  them  to  carry  his  stock;  that 
he  said  he  would  bring  it  in  the  following  day ;  that  the 
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witness  told  him,  that  if  he  did  not  they  (we)  would  be 
obliged  to  sell  his  stock,  and  replied  "  very  well,"  and  left. 
The  following  day  the  margin  was  not  forthcoming  and  we 
did  sell  his  stocks. 

The  sale  was  made  between  ten  and  half-past  two  o'clock 
of  that  next  day  (i.  e.  April  19th). 

Testimony  was  given  by  the  defendants  tending  to  show, 
that  by  the  custom  and  usage,  the  agreement  between  stock 
dealers  and  customers  described  as  an  agreement  to  carry 
stock,  imports  and  requires  that  the  customers  deposit  to 
the  amount  of  ten  per  cent,  of  the  par  value,  and  that  if  the 
stock  depreciates  such  margin  must  be  increased,  so  that 
the  brokers  shall  (including  the  market  value  of  the  stock), 
always  have  in  his  hands  security  to  the  amount  of  such 
ten  per  cent,  of  the  par  value,  over  and  above  the  cost  of 
the  stock,  to  protect  him  against  loss  on  the  transaction. 

And  that  the  stock  is  only  to  be  carried,  so  long  as  the 
customer  does  keep  such  security  on  deposit  (i.  e.  keep  such 
margin  good),  and  if  not  so  kept  good  by  the  customer,  the 
contract  permits  the  brokers  to  sell,  and  this  custom  is 
universal;  and  further,  that  it  is  customary  to  sell  at  the 
first  board  of  the  day  on  which  the  margin  is  to  be  made  good. 

The  plaintiff  admitted  (on  testifying),  that  he  knew  his 
margin  was  exhausted,  or  nearly  so.  That  his  conception 
was,  that  if  the  margin  was  not  kept  good,  the  defendants 
would  sell.  That  he  presumed  that  was  the  general  cus- 
tom. He  stated  further,  I  understood  that  the  custom  was 
to  sell  out,  if  the  margin  was  not  kept  up ;  and  I  had  notice 
to  make  it  up,  but  he  denied  any.  knowledge  of  such  a  cus- 
tom to  sell  as  the  defendants  had  testified  to,  until  he  was 
sold  out,  and  said:  "I  understood  they  could  sell  at  the 
board  on  giving  sufficient  notice." 

Plaintiff  gave  evidence  of  a  demand  of  the  money  before 
suit  brought,  which  was  denied  by  the  testimony  of  the 
defendants,  but  plaintiff  gave  no  evidence  of  any  demand 
of  the  stock  or  tender  of  the  amount  thereof. 
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The  defendants,  on  motion  for  a  non-suit,  insisted  that  it 
was  the  duty  of  the  plaintiff  to  take  notice  of  the  state 
of  the  market,  and  keep  his  margin  good  at  his  peril,  and  in 
default  thereof  the  defendants  had  the  right  to  sell  the 
stock;  that  the  duty  of  further  holding  or  carrying  of  the 
stock  was  dependent  upon  the  furnishing  of  the  security 
by  the  plaintiff. 

Arid  that  in  any  event  the  defendants  having  performed,  in 
part,  having  purchased,  carried  and  sold  some  stocks,  and 
carried  others  until  the  plaintiffs 's  margin  was  exhausted 
or  impaired,  and  having  expended  his  money  in  so  doing,  he 
cannot  rescind  the  contract  and  recover  back  the  money 
deposited  with  them.  But  must,  if  the  sale  was  not  war- 
ranted, be  left  to  a  recovery  of  damages,  if  any. 

These  points  were  again  urged  at  the  close  of  the  case, 
the  defendants  insisting  that  the  plaintiff  had  enjoyed  the 
benefit  of  a  partial  performance  and  could  not  rescind  the 
contract,  by  reason  of  a  non-performance  of  the  residue; 
but  must  seek  redress  in  damages. 

And  that  the  contract  could  not  be  rescinded,  because 
the  parties  cannot  be  restored  to  their  former  condition. 
These  points  were  overruled  and  exceptions  taken. 

The  charge  of  the  court  instructed  the  jury  in  the  first 
instance,  that  the  question  was  "  if  the  notice  of  sale,  was 
such  a  one  as  should  be  given,  and  left  it  to  them  to  say 
whether  a  demand  and  notice  in  the  afternoon  of  the  18th, 
whioh  gave  him  the  next  day  to  make  good  his  margin, 
was  a  reasonable  notice." 

"  That  the  jury  were  the  judges  of  that  question,  and  if 
the  notice  was  a  reasonable  one,  the  defendants  had  the  right 
to  sell  at  the  board  of  brokers." 

He  also  stated  that  "  unless  the  plaintiff  demanded  the 
money  before  suit  brought,  he  could  not  recover."  After 
the  jury  had  retired,  they  returned  and  declared  that  they 
could  not  agree  upon  a  verdict,  whereupon  the  court  in- 
structed them  "that,  the  plaintiff  had  all  day  of  the  19th 
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of  April,  in  which  to  make  good  his  margin."  The 
defendants  excepted,  and  the  jury  then  rendered  their 
verdict  for  the  amount  already  stated  with  interest. 

As  there  was  no  pretense  that  any  other  notice  was  given 
than  that  of  April  18th,  and  the  sale  was  made  in  the 
morning  of  the  19th,  these  instructions  left  nothing  for  the 
jury  to  find,  and  their  verdict  does  find,  or  determine 
nothing,  except  that  before  this  action  was  brought,  the 
defendants  demanded  back  the  money  which  he  has 
recovered. 

The  question  raised  by  the  appeal  is,  whether  upon  the 
undisputed  facts  the  plaintiff  had  a  right  to  demand,  and 
having  demanded,  to  recover  back  the  money,  which*  he 
deposited  with  the  defendants,  except  so  far  as  it  was 
reduced  by  losses  on  the  sales  of  the  stocks  which  were  sold 
by  his  direction. 

It  is  a  somewhat  remarkable  feature  of  this  case,  that  the 
evidence  shows  that  the  plaintiff  has  sustained  no  damage 
by  the  alleged  breach  of  the  defendant's  contract.  On  the 
contrary,  unless  he  is  himself  now  liable  to  make  good  to 
the  defendants  the  heavy  loss  they  have  sustained  by  the 
transaction,  tie  has  been  saved  from  a  much  heavier  loss 
than  the  .money  which  he  has  deposited  with  them. 

Assuming,  therefore,  an  actual  breach  of  the  defendant's 
contract,  and  a  liability  founded  on  such  breach,  if  this 
action  were  an  action  for  the  damages  caused  thereby,  there 
could  upon  the  proofs  herein  be  no  recovery,  for  there  was 
no  damage  sustained  which  is  at  all  equal  to  the  balance  in 
favor  of  the  defendants. 

Hence,  the  importance  of  the  question  in  the  form  above 
stated.  It  is  properly  divided  into  two  ;  upon  the  uncon- 
tradicted  evidence,  were  the  defendants  guilty  of  a  breach 
of  their  contract?  And  second,  did  such  breach  entitle  the 
plaintiff  to  recover  back  his  money,  or  simply  leave  the 
defendants  liable  for  damages,  if  the  plaintiff  sustained  any 
thereby. 
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On  the  argument  of  this  appeal,  much  discussion  was  had 
touching  the  meaning  and  legal  effect  of  an  agreement  to 
'*  carry  stock." 

Other  cases  are  before  us  in  which  such  agreements  are 
involved. 

I  am  not  aware  that  in  this  court  these  words  have 
received  judicial  interpretation. 

In  the  supreme  court,  there  have  been  conflicting  views 
of  the  meaning  of  these  terms,  and  of  the  rights  of  the 
parties  thereto. 

They  appear  to  Ipe  terms  in  common  use,  among  parties 
who  desire  to  speculate  in  stocks,  without  furnishing  the 
money  to  pay  for  them  ;  seeking  to  obtain  the  benefit  of  a 
hoped  for  rise  in  the  market,  by  procuring  a  stock  broker 
(so-called)  to  make  the  purchase,  and  pay  for  the  stock, 
and  when  directed,  to  sell  it  again,  giving  the  customer  the 
profits,  if  any,  and  being  by  the  customer  indemnified  or 
secured  against  loss,  if  the  stock  should  depreciate  between 
the  times  of  such  purchase  and  sale.  But  what  are  the 
details  involved  in  the  agreement  imported  by  "  carrying 
the  stock"  and  what  duty  or  obligation  is  assumed  by  each 
of  the  parties,  is  certainly  in  great  dispute ;  and  it  may  be 
doubtful  whatever  the  court  judicially  knows  what  they 
are.  If  not,  how  shall  the  import  of  the  terms,  used  so  far 
as  I  am  aware  only  by  a  particular  class  of  business  men, 
and  in  transactions  in  some  respects  at  least  peculiar,  be 
determined. 

The  primary  question  is  one  of  fact,  viz. :  what  is  the 
contract  between  the  parties?  Indeed,  in  all  the  cases  the 
dispute  has  been,  and  the  difference  in  the  views  taken  by 
judges  has  been  rather  on  this  question,  than  on  the  rules 
of  law  applicable  to  the  contract,  when  accurately  defined 
in  its  details. 

When  peculiar  terms  come  into  use  in  the  conduct  of 
peculiar  business  transactions,  their  meaning  must  be 
defined,  before  it  can  be  known  what  rights,  duties  and 
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obligations  are  involved  in  their  use,  when  employed  to 
express  a  contract. 

It  has  been  in  some  cases  claimed,  that  arrangements  for 
the  purchase,  carrying,  and  sale  of  stocks,  create  the  single 
relation  of  the  pledger  and  pledgee  ;  in  which  the  customer 
is  the  borrower  of  money  sufficient  to  pay  for  the  stock,  and 
is  the  owner  of  the  stock  upon  the  purchase,  subject  to  the 
lien  of  the  broker  for  the  sums  paid  therefor  with  interest, 
and  commission,  and  the  broker  is  the  lender,  holding  the 
stock,  as  pledge,  by  a  lien  for  the  cost,  interest  and  com- 
missions. In  which  view  of  their  relation  the  broker  if  he 
decline  to  carry  further,  has  no  right  to  sell,  except  upon  a 
demand  of  the  money  due  to  him,  and  on  default,  then  upon 
notice  of  the  time  and  place  of  sale. 

This  view  of  the  relation  of  the  plaintiff  and  these  defend- 
ants was  rejected  by  the  court  on  the  trial  in  this  case ;  for 
obviously,  if  the  300  shares  in  question  became,  and  were 
the  property  of  the  plaintiff  as  pledger,  and  were  only  held 
by  the  defendants  as  pledgees,  an  unwarranted  sale  by  the 
latter,  though  it  destroyed  the  lien  on  the  stock,  did  not  de- 
stroy the  debt  to  them  for  which  the  stock  was  held  in  pledge. 

It  might  (if  the  parties  were  regarded  as  pledger  and 
pledgee),  be  a  conversion  of  the  stock,  for  which  the  defend- 
ants were  liable  in  damages  according  to  the  legal  rule,  but 
the  debt  would  still  be  due  from  the  plaintiff. 

He  could  not  claim  to  have  acquired  the  ownership  of 
the  stock,  without  admitting  that  he  thereby  became  debtor 
for  the  cost  thereof. 

On  the  other  hand,  it  is  claimed  that  such  arrangement 
ex  vi  termine,  imports  an  undertaking  by  the  stock  broker 
to  make  a  purchase  of  stock,  and  provided  the  customer 
shall  at  all  times  keep  him  secure  against  loss,  by  a  deposit 
which,  shall  never  (unless  specially  otherwise  agreed),  be 
less  than  a  fixed  per  cent,  on  the  market  value  of  the  stock, 
to  make  at  a  future  day  a  sale  of  the  same  number  of  shares, 
for  the  account  of  the  customer ;  the  customer  having  no 
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control  over  the  mode  or  manner  in  which  the  means  are 
provided  by  the  broker,  or  the  use  he  may  make  of  the 
stock  in  the  interval,  or  any  interest  in  the  particular  shares 
of  the  stock,  which  are  purchased,  provided  the  broker 
when  directed  makes  a  sale  of  the  required  number  ;  the 
transaction  being  a  mode  of  ascertaing  and  realizing  as  profit 
or  loss,  the  difference  in  the  market  value  of  a  specified 
stock,  at  two  points  of  time. 

The  condition  of  the  agreement  importing  that  if  the 
customer  does  not  at  his  peril  take  notice  of  any  deprecia- 
tion in  the  market  price  of  the  stock,  and  keep  his  deposit 
up  to  the  percentage  required,  the  broker  may  at  once  and 
without  notice  make  the  sale  in  the  manner  in  which  stocks 
are  usually  sold  by  the  brokers,  and  close  the  transaction 
without  previous  notice  to  the  customer. 

Whether  all  these  obligations  and  conditions  enter  into 
and  form  a  part  of  the  agreement,  imported  by  a  retainer 
and  agreement  to  purchase,  carry,  and  sell  stock  for  the 
account  of  another,  as  to  the  profit  and  loss,  is  clearly  a 
question  of  fact,  and  depends  upon  the  sense  and  meaning 
in  which  those  terms  are  employed  to  express  the  contract 
between  the  parties. 

I  perceive  no  legal  objection  to  just  such  a  contract  as 
last  above  claimed;  and  I  can  perceive  very  influential 
reasons  why,  persons  who  assume  the  responsibility  and 
risk  of  loss,  by  speculating  in  stocks  for  account  of  cus- 
tomers, should  desire  all  this  protection  against  loss,  to 
which  very  sudden  and  sometimes  extreme  fluctuations  in 
the  stock  market,  often  caused  by  the  prevalence  of  this 
kind  of  speculation,  exposes  them. 

it  is  a  transaction  in  the  sheerest  adventure  or  a  specula- 
tion iu  chances  ;  a  favorable  turn  in  the  market,  or  some- 
times a  stringent  demand,  arising  from  concerted  purchases  to 
large  amounts  on  time,  bringing  large  profits  to  the  specu- 
lator, while  the  contrary  may  involve  him,  or  if  he  be  already 
irresponsible,  his  broker,  in  bankruptcy. 
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If  the  terra  referred  to,  do  in  fact  mean  what  is  the  last 
above  stated,  then  the  legal  result  is  plain.  The  speculator, 
and  not  the  broker  only  must  watch  the  market  and  must 
fulfill  his  contract  by  keeping  his  margin  at  all  times  good 
or  the  duty  of  the  broker  to  hold  the  stock  immediately 
ceases. 

It  seems  to  me  that  the  proper  mode  of  determining 
the  meaning  of  the  term  before  referred  to,  is  by  proof 
of  their  use,  by  those  engaged  in  the  business;  not  be- 
cause proof  of  local  usage  should  be  received  to  contradict 
or  override  established  law ;  but  because  the  terms  em- 
ployed in  the  particular  business,  are  the  proper  subjects 
of  explanation  and  proof,  when  they  have  no  clearly 
established  legal  import;  and  because  those  who  employ 
others  who  are  engaged  in  a  particular  trade  or  profession, 
must  be  deemed  to  do  so,  with  reference  to  the  usages 
and  customs  of  that  trade  or  profession,  so  far  as  they  are 
not  inconsistent  with  established  law. 

If,  however,  I  ain  called  upon  to  declare  my  understand- 
ing of  such  a  contract,  I  am  constrained  to  say,  that  it 
does  not  contemplate  in  the  first  instance,  that  the  customer 
will  ever  acquire  the  title  to  any  stock.  It  is  a  pure 
speculation  in  the  rise  and  fall  of  stocks;  it  has  been  not 
inappropriately  called  a  sp.ecies  of  gambling  in  the  chances 
of  rise  or  fall  *  and  the  broker  is  employed  to  provide  the 
means,  either  from  his  own  funds  (if  he*  have  enough,  which 
considering  the  enormous  amounts  involved  is  probably 
never  true  of  those  who  are  very  largely  employed  in  this 
business),  or  by  borrowing  in  his  own  name,  and  on  his 
own  credit,  by  pledge  of  the  very  stock  which  he  buys,  the 
required  amounts.  And  the  whole  expectation  and  in- 
tention of  the  parties,  is  satisfied  if  when  directed  to  sell,  he 
produces  the  required  number  of  shares,  and  sells  them  for 
the  very  purpose  for  which  the  speculation  is  made,  viz., 
to  realize  the  profits  or  determine  the  loss  which  results  to 
the  party  employing  him  for  that  purpose. 
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It  is  entirely  dear  that  in  these  transactions,  the  party 
employed,  though  he  belongs  to  a  class  commonly  called 
u  brokers,"  does  not  act  as  broker  merely.  In  such  busi- 
ness they  are  more  .than  brokers,  according  to  the  legal 
signification  of  that  term ;  and  all  arguments,  imputing  to 
them  a  mere  agency  so  far  as  they  rest  upon  the  facts,  that 
they  are  called  "  brokers,"  are  unsound  and  fallacious. 

A  broker,  is  a  mere  intermediate  agent,  negotiating 
between  buyer  and  seller.  As  broker,  he  is  not  entitled  to 
the  possession  of  the  property,  which  is  the  subject  of  sale 
or  purchase ;  nor  does  he,  in  the  character  of  broker,  receive 
or  pay  the  price;  nor  is  he  authorized  to  do  so.  It  is  his 
office  to  negotiate  contracts  between  others,  which  they 
carry  into  execution,  by  performance.  (Higgins  agt.  Moore, 
34  N.  Y.,  422 ;  cases  cited.)  The  business  we  are  consid- 
ering is  of  a  widely  different  character,  to  which  the  whole 
responsibility  of  the  broker  (so  called),  is  committed. 

In  some  of  its  analogies  his  relation  to  the  transaction,  is 
far  more  like  that  of  a  factor  holding  goods  for  sale,  under 
a  del  credere  commission,  and  under  advances  to  his 
principal. 

In  another  and  similar  view,  his  office  and  duty  is  in  the 
nature  of  a  trust,  to  be  executed  for  the  profit  or  loss  of  his 
principal,  conditioned  >on  the  performance  by  the  principal, 
of  his  duty  to  keep  the  marginal  security  good  ;  and  is 
determinable  at  the  Option  of  either  party. 

And  1  am  clearly  of  opinion,  that  if  the  principal  fails  to 
perform  in  this  respect,  the  broker  may  sell  in  the  usual 
mode  in  which  these  speculations  are  begun  and  carried  on, 
i.  e.,  in  the  mode  in  which  the  original  adventure  contem- 
plated a  sale ;  which  was  by  a  stock  broker,  as  stock  bro- 
kers are  in  the  customary,  if  not  universal,  habit  of  sell- 
ing stock.  It  seems  to  me  little  less  than  absurd  to  say, 
that  where  two  parties  so  situated  engage  in  an  adventure, 
which  contemplates  the  purchase  and  sale  of  stock  on 
speculation,  and  in  which  the  time  of  sale  is  the  only  mat- 
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ter  which  is  temporarily  suspended  j  until  it  be  directed  by 
the  principal  or  becomes  the  right  of  the  broker,  in  case  of 
a  default  by  the  former,  the  sale  in  the  latter  case  is  to  be 
made  in  any  other  mode,  or  upon  any  notice  of  time  or 
place  of  sale.  Upon  whatever  contingency  the  sale  was 
madfe^  the  whole  transaction  contemplated  a  sale  in  the 
manner  in  which  sales  by  men  in  that  occupation,  are 
customarily  made,  and  not  a  public  or  auction  sale,  on 
notice. 

In  the  present  case,  if  the  case  was  unaffected  by  what 
actually  took  place  between  the  parties,  I  should  say,  that 
the  judgment  should  be  reversed,  because  the  precise 
question  of  fact,  what  was  the  actual  import  of  the  agree- 
ment in  respect  to  the  duty  of  the  principal  to  take  notice, 
at  his  peril,  was  raised  j  and  there  was  not  only  evidence, 
that  such  was  his  duty,  according  to  the  true  meaning  of 
the  contract,  but  also  testimony  by  the  plaintiff  himself, 
that  he  knew  that  the  stock  had  depreciated,  and  that  his 
margin  was  not  only  impaired,  but  nearly,  if  not  quite, 
exhausted. 

But  it  appeared  by  the  distinct  admission  of  two  of  the 
defendants  on  the  stand,  that  on  the  18th  of  April,  after 
the  depreciation  of  the  stock  took  place,  they  had  an  inter- 
view with  the  plaintiff  on  the  subject. 

Each  states  his  own  conversation  with  the  plaintiff,  one 
as  follows :  u  I  told  him  we  must  have  more  margin,  he 
said  he  would  see  what  he  could  do  ;  I  told  him  that  would 
not  answer,  he  must  make  it  good  the  next  day  or  we 
would  sell." 

The  other  states  his  conversation  with  the  plaintiff,  as 
follows :  ''  I  told  him  his  margin  was  exhausted,  and  that 
we  required  an  additional  margin,  to  enable  us  to  carry  his 
stock ;  he  said  he  would  bring  it  in  the  following  day.  I 
told  him  if  he  did  not,  we  would  be  obliged  to  sell  his  stock, 
he  said  very  well,  and  left." 

Here  was  clear  understanding  between  the  parties,  that 
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the  plaintiff  must  make  good  his  margin  on  the  19th  of 
April,  and  in  default  thereof,  the  stock  should  be  sold ;  and 
it  was  clearly  implied  that  if  it  was  so  made  good,  the  stock 
should  not  be  sold. 

If,  therefore,  it  were  conceded  that  the  plaintiff  was 
already  in  default,  and  that  the  defendants  were  nor  then 
bound  to  wait  until  the  next  day,  such  default  could  be 
waived,  and  in  my  opinion,  it  was  provisionally  waived. 

It  was  upon  this  ground,  I  think,  properly  held  at  the 
trial,  that  the  defendants  were  not  warranted  in  selling  the 
stock  on  the  morning  of  the  19th. 

It  is  urged  that  there  was  no  consideration  for  the  waiver. 
But  the  plaintiff  had  a  right  to  act  in  reliance  upon  this 
assurance  of  the  defendants,  and  having  so  acted,  they  are 
bound  by  it.  To  permit  them  to  deceive  the  plaintiff  into 
an  acquiescence  in  their  propositions  and  forego  the  pay- 
ment which  he  had,  atf  that  time,  the  right  to  make,  would 
operate  as  a  fraud  upon  the  plaintiff.  Had  not  they  told 
him  the  margin  must  be  made  good  the  next  day  non 
constat,  but  he  would  have  made  it  good,  or  even  have  taken 
up  the  stock  that  same  day.  He  had  a  right  to  do  so. 

True,  there  was  some  evidence  that  the  custom  is  to  sell 
at  the  first  board  on  the  day  the  margin  is  to  be  made 
good. 

It  is  hardly  insisted  that  such  a  custom  can  control  the 
clear  meaning  of  the  words  "the  next  day,"  which  have  a 
distinct  legal  meaning  perfectly  well  settled,  and  certainly 
not  unless  it  be  shown  that  "the  plaintiff  knew  that  they 
were  not  used  in  that  sense  and  meaning. 

Had  it  been  proved  that  the  words  used  were  "  before 
the  first  board  of  the  next  day,"  or  that  by  any  means  the 
plaintiff  was  aware,  that  when  his  broker  said  "the  next 
day,"  he  meant  before  the  first  board,  that  might  affect  the 
waiver,  but  short  of  this,  no  custom  of  brokers  to  construe 
those  words,  can  operate  to  affect  customers,  not  belonging 
to  their  profession. 
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My  conclusion  is,  therefore,  that  upon  this  ground,  that 
the  defendants  had  so  lar  waived  the  plaintiff's  default,  that 
they  were  not  at  liberty  to  sell  until  after  the  19th,  the 
ruling  below,  so  far  as  it  imported  that  the  sale  was  un- 
warranted, was  correct.  And  it  follows  that  the  defendants 
thereby  rn^de  themselves  liable  for  the  damages  (if  any) 
sustained  by  the  plaintiff' by  such  sale. 

2d.  Upon  the  second  branch  of  the  inquiry,  viz. :  Did  the 
unwarranted  sale  entitle  the  plaintiff  to  recover  back  the 
money  deposited,  or  did  it  simply  leave  the  defendants 
liable  for  the  damages  (if  any)  sustained  by  the  plaintiff  by 
such  sale  ?  I  think  the  ruling  below  was  erroneous. 

The  case  was  disposed  of  at  the  circuit  upon  the  theory 
first  suggested  in  this  question. 

This  cannot  be  sustained,  and  is  not  sought  by  the 
respondent's  counsel  to  be  sustained  upon  the  ground  that 
the  plaintiff  could  rescind  his  original  contract,  restore  the 
defendants  to  their  original  position,  and  recover  back  his 
money.  This  was  impossible.  The  defendants  had  pur- 
chased these  and  other  stocks,  in  pursuance  of  that  original 
contract,  had  paid  out  their  money  therefor,  by  his  direc- 
tion, had  carried  the  stock  for  his  benefit,  had  sold  a  portion 
thereof,  they  still  further  carried  the  others  for  his  benefit, 
until  his  margin  was  exhausted,  and  more  than  exhausted. 
The  plaintiff  could  not  return  to  them  the  consideration  he 
received,  he  could  not  re-instate  them  in  their  former 
position,  and  claim  that  having  done  this  they  should 
restore  him  to  his  former  position,  by  paying  back  what 
they  had  received.  He  had  received  through  their  per- 
formance, and  their  advance  of  their  money,  the  chance  of 
profit  which  the  contract  contemplated  for  the  whole  period 
from  the  time  of  the  purchase  until  the  sale,  whether  that 
chance  was  or  was  not  in  the  actual  state  of  the  stock  mar- 
ket of  any  pecuniary  value,  is  not  material,  it  was  what  he 
bargained  for  and  what  he  enjoyed. 

Besides,  they  had  by  his  directions,  paH  out  large  sums 
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of  money.  It  would  be  a  novel  statement  of  the  right  of 
rescission,  to  say  that  without  reimbursement  to  them,  he 
could  rescind,  and  recall  the  money  he  had  paid. 

It  is  argued  that  independent  of  any  claim  to  rescind,  the 
plaintiff  can  recover  back  his  money,  because  the  defendants 
broke  their  contract.  When  there  had  been  no  performance 
of  a  contract,  it  is  no  doubt  true,  the  party  who  has  paid 
money  as  the  consideration  of  such  performance  may 
recover  it  back  ;  the  consideration  upon  which  it  was  paid 
having  failed  it  may  be  reclaimed  ;  but  that  is  not  true 
when  the  payer  has  received  the  benefit,  of  a  partial  per- 
formance. Pursuant  to  the  original  contract,  and  by  the 
plaintiff's  direction,  the  defendants  advanced  their  money, 
purchased  stocks,  and  held  them  for  his  benefit ;  he  became 
instantly  entitled  to  all  the  advantages  which  result  from  a 
transaction  of  this  nature,  he  accepted  the  purchase  as  made 
for  him,  and  in  accordance  with  the  contract.  He  had  the 
opportunity,  which  his  speculation  contemplated,  of  realizing 
a  pecuniary  profit,  if  the  stock  should  rise  in  the  market, 
down  to  the  time  of  the  sale.  The  very  theory  upon  which 
the  defendants  were  not  warranted  in  selling  was,  that  he 
having  time  within  which  to  make  up  his  margin,  was 
actually  invested  by  the  previous  transaction,  with  an  ic- 
terest  which  could  not  be  divested. 

Under  such  circumstances  the  defendants  may  be  liable 
for  selling  without  warrant,  but  I  know  of  no  principle 
upon  which  that  works  a  forfeiture  of  all  that  they  had 
paid  out  by  his  direction  and  request,  for  his  benefit. 

It  is  suggested  that  the  defendants  had  only  a  lien  on  the 
stock,  and  having  sold  the  stock  without  his  consent,  their 
lien  on  the  security  lodged  with  them  was  at  an  end ;  here 
there  is  some  confusion  in  the  application  of  principles. 

If  they  had  only  a  lien  on  the  stock,  then  the  stock  be- 
longed to  the  plaintiff;  a  misappropriation  of  property 
held  under  a  lien  may  terminate  the  lien  wider  certain  cir- 
cumstances, but  that  does  not  satisfy  the  debt. 
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The  defendant's  lien  on  the  money  left  with  them  as 
security  was  for  the  ultimate  reimbursement  to  the  defend- 
ants of  their  advances  with  interest  and  commissions.  Sup- 
pose the  defendants  had  held  the  throe  hundred  shares  of 
stock  in  question  in  accordance  with  the  plaintiff's  wishes, 
for  twelve  months,  but  had  then  sold  it  for  partial  rein- 
bursement  under  a  mistaken  view  of  their  rights ;  the  plain- 
tiff would  have  during  all  that  time,  enjoyed  the  very  thing 
which  he  bargained  for,  to  wit,  the  chance  of  profit;  it 
certainly  cannot  be  justly  claimed  that  the  defendants  had 
thereby  forfeited  all  their  advances,  and  if  not  they  were 
still  entitled  to  return  their  security  therefor.  If  by  the 
sale,  when  made,  the  plaintiff  sustained  any  damages,  he 
could  recover  such  damage,  and  that  is  his  remedy. 

Since  the  foregoing  observations  were  prepared,  the 
majority  of  this  court  have  decided  in  Markham  agt. 
Jaudon,  at  the  present  term,  that  such  a  contract  as  was 
in  question  in  the  present  case,  when  acted  upon  by  the 
defendants,  created  the  relation  of  pledgor  and  pledgee. 
The  defendants  making  the  purchase  on  the  order  of  the 
plaintiffs,  became  pledgees  to  secure  to  them  reimburse- 
ment, and  the  plaintiffs  became  owners  of  the  stock  the  in- 
stant it  was  purchased  by  the  defendants,  subject  only  to 
the  lien  of  the  latter  as  such  pledgees.  And  as  a  conse- 
quence, the  court  hold  the  unwarranted  sale  by  the  defend- 
ants a  conversion  of  the  stock,  entitling  the  plaintiff  to 
recover  its  value  (less  the  defendant's  advances,  commission 
and  interest). 

As  already  observed,  this  doctrine  was  repudiated  on  the 
present  trial,  and  as  I  think  very  properly  ;  but  the  doctrine 
necessarily  leads  to  the  reversal  of  this  judgment.  It  was 
distinctly  claimed  by  the  defendants  that  the  plaintiff  could 
only  recover  damages,  and  could  not  rescind. 

The  decision  in  MarWiam  agt.  Jaudon,  settles  this.  The 
stock  herein  question  became,  and  was  the  plaintiff's  stock, 
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and  was  held  by  defendants  as  pledgees  for  the  reimburse- 
ment of  their  advances. 

The  executory  agreement  to  buy  had  taken  effect,  and 
the  stock  was  the  plaintiff 's  stock.  He  had  what  he  bar- 
gained for  in  the  title  to  the  stock,  itself.  Of  course,  then 
there  could  be  no  rescission.  When  the  defendants  sold  his 
stock  prematurely  they  became  liable  for  the  value  thereof 
as  damages. 

On  this  ground  as  well  as  the  former,  I  think,  the 'judg- 
ment should  be  reversed. 
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SUPREME  COURT. 

« 

JEREMIAH    COT,  appellant,    agt.    WILLIAM   F.  ROWLAND, 

respondent. 

A  county  court  has  authority  to  order  the  reference  of  cases  pending  therein. 

Schenectady  General  Term,  April,  1S69. 
Present,  ROSEKRANS,  POTTER  and  BOCKES,  JJ. 
THIS  is  an  appeal  from  an  order  of  reference  to  hear  and 
determine,  made  by  the  county  court  of  Saratoga  county. 

J.  W.  EIGHMT,  for  appellant. 
L'AMOREAUX  &  DAKE,  for  respondent. 

By  the  court,  BOCKES,  J. — The  action  was  commenced  in 
justice's  court,  where  judgment  was  rendered  for  the  defen- 
ant,  on  the  verdict  of  a  jury,  for  $18  75  damages  and  costs. 
The  plaintiff  appealed  to  the  county  courfy  and  demanded  a 
new  trial  on  the  issues  of  fact.  The  action  was  on  contract, 
and  from  the  pleadings  it  appeared,  that  the  trial  would 
require  the  examination  of  a  long  account  between  the  par- 
ties. The  plaintiff  claimed  judgment  for  $90  and  costs,  and 
the  defendant  claimed  a  balance  due  him  of  $100,  for  which 
sum  he  demanded  judgment.  When  the  cause  was  reached 
and  called  on  the  calendar  of  the  county  court,  the  action 
was  referred  by  the  court,  on  the  motion  of  the  respondent,, 
to  a  referee  to  hear  and  determine,  to  which  disposition  of 
the  case  the  appellant's  counsel  objected  'on  the  ground  that 
the  county  court  had  no  authority  to  order  the  reference,, 
but  was  bound  to  proceed  and  try  the  case  by  jury. 

The  power  to  refer  actions  is  given  in  certain  cases  by 
sections  270  and  271  of  the  Code  of  Procedure,  one  of  which 
VOL.  XL.  25 
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cases  is,  where  the  trial  of  an  issue  of  fact  shall  require  the 
examination  of  a  long  account  on  either  side  ($  271,  sul.  1) 
These  provisions  arc  made  applicable  to  actions  pending  in 
the  county  court  (Code,  §  8),  and  if  there  be  nothing 
expressly  limiting  the  operation  of  these  provisions  to  the 
exclusion  of  actions  pending  in  the  latter  court,  the  autho- 
rity to  refer  in  a  case  like  the  one  under  examination,  is  cer- 
tainly beyond  possible  controversy. 

We  are  referred  to  section  366  of  the  Code,  which  it  is 
claimed,  requires  the  trial  of  issues  of  fact  in  the  county 
court,  to  be  tried  by  jury  in  all  cases.  That  section  declares 
that  if  the  appeal  to  the  county  court  shall  be  from  a  judg- 
ment in  which  a  new  trial  may  be  had,  the  court  shall  pro- 
ceed to  the  trial  thereof  by  jury,  when  the  issues  are  upon 
a  question  of  fact ;  and  then  follows  subdivision  four,  which 
declares  that  any  issue  of  fact  in  actions  on  appeal,  shall  be 
tried  in  the  same  manner  as  in  actions  in  the  supreme  court. 
Section  271  and  section  366  should  be  read  together  and 
effect  should  be  given  to  both  in  all  their  parts,  if  not  abso- 
lutely repugnant  and  incongruous.  When  read  together  and 
construed  according  to  their  plain  general  import,  there 
seems  to  be  no  necessary  repugnancy.  In  a  general  way, 
section  366  speaks  of  the  trial  as  by  jury,  but  by  a  distinct 
subdivision  expressly  declares,  that  the  trial  of  issues  shall 
be  in  the  same  manner  as  in  actions  commenced  in  the 
supreme  court,  and  in  the  latter  court  references  are  unques- 
tionably allowed.  There  is  the  same  propriety  and  neces- 
sity for  a  reference  in  the  county  court  as  in  the  supreme 
court,  where  the  trial  requires  the  examination  of  a  long 
account  between  the  parties. 

The  decision  in  Hyland  agt.  Loomis  (48  Barb.)  126),  is 
in  point,  and  sustains  our  conclusion  that  the  county  court 
has  authority  to  order  the  reference  of  cases  pending 
therein. 

The  order  appealed  from  must  be  affirmed,  with  ten  dol- 
lars costs  of  appeal. 
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U.  S.  CIRCUIT  COURT. 
WILLIAM  H.  ROBERTS  agt.  RENSSELAER  R.  NELSON. 

Where  the  petition  to  remove  a  canse  from  the  state  to  the  United  States  court, 
(after  stating  that  one  of  the  parties  is  a  resident  of  another  state),  avers  positively 
that  the  matter  in  dispute  in  the  suit,  and  for  which  the  suit  is  brought,  exceeds 
the  sum  of  $500,  exclusive  of  costs,  it  makes  a  case  directly  within  the  12th  section 
of  the  act  of  congress  of  1789.  And  the  right  of  removal  depends  upon  the  facts 
as  they  exist  when  the  suit  is  commenced. 

Where,  by  the  record  in  the  state  court,  it  must  be  held  that  the  matter  in  dispute, 
when  the  suit  was  commenced,  exceeded  the  sum  of  $500,  exclusive  of  costs,  and 
the  cause  is  properly  removed  into  the  U.  S.  court,  the  jurisdiction  of  the  latter 
court  attaches,  and  having  once  attached,  no  subsequent  event  can  divest  it. 
Therefore,  the  reduction  of  the  amount  of  the  claim  by  the  declaration  filed  in 
the  U.  S.  court,  cannot  affect  the  question. 

Where  the  plaintiff  in  his  declaration,  in  the  TJ.  S.  court,  asserts,  with  other  causes 
of  action,  a  claim  to  recover  as  assignee,  which  he  has  no  right  to  assert,  in  that 
court,  it  cannot  be  allowed  to  give  him  the  right  on  his  own  motion,  to  send  or 
remand  the  entire  case  back  to  the  state  court,  and  deprive  the  defendant  of  a 
right  to  a  trial  in  the  U.  S.  court,  of  the  other  causes  of  action. 

Nor  is  it  a  ground  for  granting  the  motion  to  remand  the  entire  suit  to  the  state 
court  that  if  the  claim  as  assignee,  be  stricken  out,  the  other  claim  will,  with  the 
interest,  not  amount  to  over  $500,  exclusive  of  costs  ;  as  the  jurisdiction  of  the 
U.  S.  court  over  the  case  having  become  complete  when  it  was  removed,  canno 
be  ousted  by  the  action  of  the  plaintiff  in  inserting  such  a  claim.  Nor  is  the  in. 
sertion  of  such  a  claim  a  ground  for  remanding  so  much  of  the  case  as  concerns 
such  claim. 

November,  1870. 

THIS  action  was  originally  commenced  in  the  supreme 
court  of  the  state  of  New  York,  by  the  personal  service  of 
a  summons.     The  defendant  petitioned  the  state  court  to 
have  said  action  removed    to  the  U.  S.  circuit  court  for 
trial  under  the  law  of  congress  passed  in  1789,  on  the  ground 
that  the  plaintiff  was  a  citizen  of  New  York  state,  and  the 
defendant  a  citizen  of  the  state  of  Minnesota,  on  default  of 
plaintiffs,  an  order  was  obtained  removing  said  action  to  the 
U.  S.  circuit  court  for  trial.     Subsequently  a  motion  was 
made  in  the  state  court  by  plaintiff's  attorney  to  open  said 
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default,  and  that  he  be  allowed  to  oppose  the  removal  of 
said  action  on  merits  shown  ;  on  the  hearing  of  this  motion, 
the  court  held  that  as  the  removal  appeared  regular  on  its 
face,  the  state  court  had  no  further  control  of  the  action, 
and  that  a  motion  to  remand  should  be  made  in  the  U.  S. 
court.  The  plaintiff  filed  a  declaration  in  the  U.  S.  circuit 
court,  for  a  cause  of  action  in  the  plaintiff's  own  right,  for 
goods  sold  and  delivered  by  the  plaintiff  to  defendant,  and 
also  a  cause  of  action  for  goods  sold  and  delivered  by  one 
Pierce  to  the  defendant,  and  alleged  that  Pierce  had  been  a 
citizen  of  the  state  of  New  Jersey  since  1860,  and  that  he 
had  assigned  said  claim  to  the  plaintiff.  On  this  declaration 
and  an  affidavit  reciting  the  same  facts,  the  plaintiff  made 
a  motion  in  the  U.  S.  circuit  court,  that  said  action  be 
remanded  to  the  state  court  from  whence  it  came,  claiming 
that  the  U.  S.  court  had  no' jurisdiction  in  the  suit: 

I.  Because  the  amount  claimed  in  the  summons  was  only 
"  $330"  and  interest,  from    July  1st,   1858.      This   might 
or  might  not   bring  the  recovery  to  over  $500,  but  the 
amount  claimed  could   not  be  said  to   be  over  $500.     In- 
terest is  an   indefinite   amount,   and  may   have    been    by 
agreement  at  much  less  rate  than  five  per  cent.     No  com- 
plaint was  served  before  the  removal.     The  declaration  since 
filed  is  for  only  $230  and  interest. 

II.  Because  the  second  cause  of  action  held  by  the  plain- 
tiff as  assignee  of  a  chose  in  action,  and  the  assignor  being 

O  /  O  O 

a  citizen  of  New  Jersey,  he  could  not  have  prosecuted  said 
claim  in  this  court.  (Ayres  agt.  West,  48  Barb.,  132.) 

(1).  When  both  the  plaintiff  or  his  assignor  and  defendant 
are  citizens  of  other  states,  the  action  should  not  be 
removed.  (Smith  agt.  Butler,  38  How.,  192}  See  2  Abb.' 
278,  415  ;  Shute  agt.  Davis,  Pet.  C.  C.,  431.) 

(2).  In  order  to  give  this  court  jurisdiction  each  distinct 
interest  should  be  represented  by  persons  all  of  whom  are 
entitled  to  sue  or  may  be  sued  in  this  court.  (Straw- 
bridge  agt.  Curtiss,  3  Cranch.,  267.) 
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III.  That  an  assigned  claim  could  not  be  thrown  out  of 
court  by  removal,  and  by  excluding  the  assigned  claim,  the 
amount  of  plaintiff's  individual  claim  with  seveu  per  cent, 
interest  added  is  under  $500.  Therefore,  this  court  would 
not  entertain  the  trial  of  the  action,  and  the  same  should  be 
remanded. 

The  defendant  claimed  that  the  plaintiff  could  have 
entered  judgment  in  the  state  court  on  default  for  an 
amount  exceeding  five  hundred  dollars,  and  that  the  U.  S. 
circuit  court  had  jurisdiction  to  try  the  assigned  claim  held 
by  plaintiff. 

R.  S.  GUERNSEY,  for  plaintiff. 
E.  H.  HAWKE,  for  defendant. 

BLATCHFORD,  J.— This  is  a  motion  on  the  part  of  the 
plaintiff  for  an  order  remanding  this  suit  to  the  supreme 
court  of  the  state  of  New  York.  It  was  commenced  in  that 
court  by  the  service  on  the  defendant  of  a  summons  dated, 
August  1st,  1870,  unaccompanied  by  the  service  or  filing  of  a 
complaint.  The  summons  is  called  on  its  face,  a  "  summons 
for  a  money  demand  on  contract."  It  notifies  the  defendant 
that  a  complaint  will  be  filed,  without  specifying  when,  and 
requires  him  to  answer  it  within  twenty  days  after  the 
service  of  the  summons,  and  notifies  him  that  if  he  shall  fail 
to  do  so,  the  plaintiff  will  take  judgment  against  him  "for 
the  sum  of  $330  25,  with  interest  from  July  1st,  1858^ 
besides  the  costs  of  the  action."  The  time  for  the  defend- 
ant to  appear  or  answer  was  extended  by  consent  until 
October  15th,  1870.  The  defendant  entered  his  appearance 
in  the  state  court  on  the  14th  of  October,  and  at  the  same 
time  filed  therein  a  petition,  praying  for  the  removal  of  the 
suit  into  this  court,  and  offered  proper  surety  therefor.  On 
the  17th  day  of  October  the  state  court,  on  such  petition 
entry  of  appearance  and  offer  of  surety,  made  an  order 
stating  that  it  was  made  to  appear  to  the  satisfaction  of 
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that  court,  that  an  action  was  pending  by  a  citizen  of  the 
state  of  New  York  against  a  citizen  of  the  state  of  Min- 
nesota, and  that  the  matter  in  dispute  exceeded  the  sum  of 
$500,  exclusive  of  costs,  and  ordering  that  such  surety  be 
accepted  and  that  the  suit  be  removed  for  trial  into  this 
court.  The  proceedings  for  removal  were  instituted  under 
the  provision  of  the  12th  section  of  the  act  of  September 
24th,  1789.  (See  U.  S.  Stat.  at  Large,  79.)  The  petition 
presented  to  the  state  court  by  the  defendant,  stated  that 
the  matter  in  dispute  in  the  suit,  exceeded  the  sum  of  five 
hundred  dollars  exclusive  of  costs,  and  a  copy  of  the  sum- 
mons was  annexed  to  the  petition.  No  proceedings  other 
than  the  service  of  the  summons  took  place  in  the  state 
court  prior  to  the  filing  by  the  defendant  of  the  papers  for 
removal.  Copies  of  the  process  and  the  other  papers  in 
the  suit  were  entered  in  this  court,  and  subsequently  the 
plaintiff '  filed  a  declaration  in  this  court  in  the  suit  in 
assumpsit,  in  which  he  counts  on  an  indebtedness  due  to 
him  by  the  defendant,  July  1st,  1858,  amounting  to- 
$287  25,  less  a  payment  thereon  of  $100  April  16th, 
1858,  and  also  on  an  indebtedness  due  to  one  Pierce  by  the 
defendant,  April  10th,  1858,  for  merchandize  then  sold  by 
Pierce  to  the  defendant,  amounting  to  $43  25,  and  an 
assignment  of  such  claim  by  Pierce  to  the  plaintiff  in  1867, 
The  declaration  claims  to  recover  $230  50,  and  interest 
thereon,  from  July  1st,  1858,  and  avers  that  the  plaintiff 
brought  this  suit  in  the  supreme  court  of  the  state  of  New 
York  by  summons,  and  that  an  order  was  made  in  that  court 
on  the  motion  of'the  defendant  transferring  the  same  to  this 
court.  The  declaration  also  states  that  the  suit  is  brought 
by  the  plaintiff  in  his  own  behalf,  and  also  in  behalf  of  his. 
assignor  Pierce,  "  a  citizen  of  the  state  of  New  Jersey,  since 
the  year  1860."  After  filing  this  declaration,  the  plaintiff 
now  makes  the  motion  to  remand  on  an  affidavit  alleging 
that  the  declaration  is  for  $187  25,  and  interest  thereon 
from  January  1st,  1859,  and  for  the  Pierce  claim  assigned 
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to  the  plaintiff,  and  interest  thereon  from  July  1st,  1858 
and  that  Pierce  is  not  now  and  has  not  been  since  the  yeai 
1860,  a  citizen  of  the  state  of  New  York,  but  a  citizen  of 
the  state  of  New  Jersey. 

One  ground  argued  in. support  of  the  motion  is,  that  the 
amount  claimed  in  the  summons  was  only  $330  25,  and 
interest  from  July  1st,  1858,  that  this  amount  could  not  be 
said  to  be  over  $500,  that  it  might  or  might  not  have 
brought  the  recovery  to  over  $500,  and  that  the  rate  of  in- 
terest might  have  been  by  agreement  such  as  to  have  made 
the  recovery  less  than  over  $500.  The  petition  in  the  state 
court,  avers  positively  that  the  matter  in  dispute  in  the  suit, 
and  for  which  the  suit  is  brought,  exceeds  the  sum  of  $500, 
exclusive  of  costs.  This  makes  a  case  directly  within  the 
12th  section  of  the  act  of  1789.  The  right  of  removal 
defends  upon  the  facts  as  they  exist  when  the  suit  is  com- 
menced. The  language  of  the  section  is  that  if  "  a  suit  be 
commenced,"  &c.,  uand  the  matter  in  dispute  exceeds," 
&c.  The  plaintiff  does  not  now  assert  that  the  matter  in  dis- 
pute when  the  suit  was  commenced,  as  shown  by  the  sum- 
mons did  not  exceed  $500,  exclusive  of  costs,  or  that  the 
sum  of  $330  25,  with  interest  irom  July  1st,  1858,  to 
August  1st,  1870,  did  not  amount  to  $500.  On  the  record 
in  the  state  court,  it  must  be  held  that  the  matter  in  dis- 
pute exceeded;  when  the  suit  was  commenced,  the  sum  of 
$500,  exclusive  of  costs.  The  jurisdiction  of  this  court 
having  once  attached,  no  subsequent  event  could  divest  it. 
(  Clarke  agt.  Mathewson,  12  Peters,  164.)  •  Therefore,  the 
reduction  of  the  amount  of  the  claim  by  the  declaration  filed 
in  this  court  cannot  affect  the  question. 

The  second  ground  in  favor  of  the  motion  to  remand  is, 
that  this  court  is  forbidden  to  take  cognizance  of  this  suit. 
The  llth  section  of  the  said  act  of  1789,  provides,  that  this 
court  shall  not  have  cognizance  of  any  suit  to  recover  the 
contents  of  any  chose  in  action  in  favor  of  an  assignee,  unless 
a  suit  might  have  been  prosecuted  therein  to  recover  the 
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said  contents,  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange.  It  is  claimed  that  the 
debt  of  $43  25  is  a  chose  in  action  ;  that  a  suit  for  it  could 
not  have  been  prosecuted  in  this  court  by  the  assignor, 
Pierce,  a  citizen  of  New  Jersey,  against  the  defendant  a 
citizen  of  Minnesota,  that  this  court  has  no  cognizance  of 
this  suit  so  far  as  the  debt  for  the  $43  25  is  concerned,  and 
that,  therefore,  this  court  has  no  cognizance  of  any  part  of 
the  suit.  Admitting  that  this  court  has  no  cognizance  of 
the  suit  so  far  as  concerns  the  right  to  recover  the  amount 
due  on  the  claim  assigned  by  Pierce  to  the  plaintiff,  it  by 
no  means  follows  that  it  has  no  right  to  proceed  in  the  suit 
in  respect  to  the  other  claim.  I  think  it  has.  The  asserting 
by  the  plaintiff  in  his  declaration  of  a  right  to  recover  the 
$43  25  in  this  court,  in  the  suit  when  he  has  no  such  right, 
cannot  be  allowed  to  give  him  the  right  on  his  own  motion 
to  send  the  entire  case  back  to  the  state  court,,  and  deprive 
the  defendant  of  a  right  to  a  trial  in  this  court,  in  respect 
of  the  other  claim  set  up  in  the  declaration.  Nor  is  it  a 
ground  for  granting  the  motion  to  remand  the  entire  suit, 
that  if  the  claim  for  the  $43  25,  be  stricken  out,  the 
other  claim,  will  with  interest,  not  amount  to  over  $500 
exclusive  of  costs.  The  jurisdiction  of  this  court  over  the 
case  having  been  complete  when  it  was  removed,  cannot 
be  ousted  by  the  action  of  the  plaintiff  in  inserting  such 
a  claim  in  the  declaration  as  the  claim  for  the  $43  25. 
Nor  is  the  insertion  of  such  claim  a  ground  for  remanding 
so  much  of  the  case  as  concerns  such  claim.  If  this  court 
cannot  give  judgment  for  the  plaintiff  for  such  claim,  he 
can  sue  to  recover  its  amount  in  some  proper  court.  If  he 
does  not  desire  to  proceed  in  this  court  in  respect  to  the 
other  claim,  he  can  discontinue  the  entire  suit.  But  on 
the  record,  the  defendant  has  a  right  now  to  retain  the 
case  in  this  court,  and  the  motion  to  remand  must  be 
denied. 
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N.  Y.  SUPERIOR  COURT. 

WILLIAM  H.  SHEARMAN,  plaintiff  and  respondent,  agt.  THE 
NIAGARA  FIRE  INSURANCE  COMPANY,  defendants  and 
appellants. 

\  '/  • 

Although  the  operation  of  a  fire  insurance  policy  may  be  suspended  by  the  sale  or 
transfer,  without  the  consent  of  the  company,  required  by  a  clause  in  the  policy, 
of  the  property  insured,  yet,  if  a  union  of  the  ownership  of  the  property  and  the 
interest  in  the  policy  in  the  assignee  subsequently  occur,  and  the  company  assent 
thereto,  the  policy  again  becomes  effectual  and  reattaches  to  the  property. 

Such  assent  amounts  to  a  new  agreement  on  the  part  of  the  company  to  become 
directly  answerable  upon  the  policy  to  the  assignee. 

Where  a  policy  contained  a  clause  which,  literally  construed,  required  the  written 
consent  of  the  company  not  only  to  the  assignment  of  the  policy  but  also  to  the 
transfer  of  the  property,  and  but  one  printed  form  to  be  filled  up  and  signed  by 
the  assignor,  in  case  of  an  assignment,  and  but  one  printed  form  to  be  filled  up 
and  signed  by  au  officer  of  the  company  for  the  purpose  of  demonstrating  the 
company's  assent  to  the  assignment,  it  was  held  that  an  assignment  of  the  policy, 
and  the  indorsement  of  the  company's  consent  thereto,  to  the  assignee  of  the  prop- 
erty, in  accordance  with  such  printed  forms,  which  the  company  led  the  assignee 
to  believe  was  sufficient,  must,  after  the  occurrence  of  a  loss,  be  held  sufficient  to 
bind  the  company. 

General  Term,  May,  1870. 

Before  BARBOUR,  Ch.  J.;  FREEDMAN  and  SPENCER,  JJ. 

APPEAL  from  judgment. 

The  action  is  on  a  policy  of  insurance. 

On  March  21,  1866,  the  defendants,  with  three  other 
companies,  issued  a  policy  whereby  each  of  the  companies 
named  therein,  acting  and  contracting  for  itself,  and  in  con- 
sideration of  one  fourth  of  the  sum  of  fifty-two  50-100 
dollars  to  each  of  them  paid,  insured  L.  J.  Shearman 
against  loss  or  damage  by  fire  to  the  amount  of  one  fourth 
part  of  three  thousand  dollars,  lor  the  term  of  twelve 
months  from  the  date  of  the  policy,  upon  his  dwelling  and 
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shrubbery  and  fencing  around  it,  situate  on  Castle  street, 
Wilmington,  N.  C. 

The  policy  contained  the  following  clause,  among 
others : 

"  If  the  property  be  sold  or  transferred,  or  any  change 
take  place  in  title  or  possession,  whether  by  legal  process 
orjudical  decree,  or  voluntary  transfer  or  conveyance,  or 
if  this  policy  shall  be  assigned  without  the  consent  of  the 
companies  indorsed  thereon,  *****  or  if  the  interest  of 
the  assured  in  the  property,  whether  as  owner,  trustee,  con- 
signee, factor,  mortgagee,  lessee,  or  otherwise,  is  not  truly 
stated  in  this  policy,  *  *  *  then,  and  in  every  such  case, 
this  policy  shall  be  void." 

On  November  22,  1866,  the  insurance  was  increased  to 
$3,500. 

On  March  21,  1S67,  the  policy  was  renewed  for  one 
year. 

On  March  4,  1867,  L.  J.  Shearman  conveyed  the  prop- 
erty insured  to  William  H.  Shearman,  the  plaintiff,  reserv- 
ing, however,  the  right  to  rent  the  same  for  three  years  or  to 
redeem  the  same.  The  companies'  agent,  were  notified  of 
the  sale,  and  on  April  15,  1S67,  L.  J.  Shearman  filled  up 
the  blank  printed  by  the  companies  on  the  policy  for  a 
transfer  of  the  said  policy,  and  executed  the  transfer,  as 
follows : 

"  For  value  received,  I  hereby  assign,  transfer,  and  set 
over  to  William  H.  Shearman,  all  the  right,  title,  and 
interest  in  and  to  the  within  policy,  and  all  benefit  and 
advantage  to  be  derived  therefrom. 

"Dated  at  Wilmington,  N.  C.,  the  15th  day  of  April, 
1867.  "LEWIS  J.  SHEARMAN." 

The  companies  consented  to  the  transfer,  as  follows : 

'*  The  insurance  companies  within  named  hereby  consent 
that  the  interest  of  L.  J.  Shearman  in  the  within  policy 
be  assigned  to  William  H.  Shearman,  subject  to  all  the 
terms  and  conditions  therein  mentioned  and  set  forth. 
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"Dated  at  Wilmington,  N.  C.,  the  15th  day  of  April, 
1867.  "  DE  ROSSETT  &  Co.,  agents." 

The  property  was  totally  destroyed  by  fire  in  the  night 
of  June  4, 1867. 

The  defendants  refused  to  pay  the  insurance  on  the  ground 
that  they  had  been  released  from  liability  by  reason  of  a 
violation  of  that  clause  of  the  policy  which  is  above  set 
forth. 

Upon  the  trial  the  court  held  that  they  were  liable,  and 
refused  to  submit  any  other  question  to  the  jury  except 
the  question  of  the  value  of  the  property  destroyed. 

The  jury  found  that  the  loss  equaled  the  insurance,  and 
rendered  the  verdict  accordingly. 

Judgment  was  entered  upon  the  verdict,  and  the  defend- 
ants appealed. 

JOHN  E.  PARSONS,  counsel  for  plaintiff  and  respondent. 
G.  W.  COTTERILL,  counsel  for  defendants  and  appellants. 

By  the  court,  FREEDMAX,  J. — It  is  now  firmly  settled  that  no 
transfer  of  interest  will  work  a  forfeiture  under  the  clause  con- 
tained in  a  policy,  forbidding  a  transfer  of  the  interest  of  the  as- 
sured in  the  policy,  or  in  the  property  insured  thereby,  without 
the  written  consent  of  the  company,  which  does  not  so  entirely 
deprive  the  assignor  of  all  insurable  interest  as  to  prevent 
his  recovering  on  the  policy  for  his  own  benefit,  if  that 
clause  was  not  contained  in  it.  To  take  away  the  cause 
of  action  in  one  case,  and  to  render  void  the  policy  in  the 
other,  equally  requires  a  transfer  or  termination  of  the  entire 
insurable  interest.  So  long  as  the  insured  retains  such  an 
interest  that  he  may  be  a  sufferer  by  the  loss,  the  policy 
remains  valid  to  protect  that  interest.  (Hitchcock  agt.  North- 
western Ins.  Co.,  26  N.  Y.,  68 ;  Van  Deusen  agt.  Charter 
OafcFire  and  Marine  Ins.  Co.,  I  Itobt.,  55  ;  Fernandez  agt. 
The  Great  Western  Ins.  Co.,  3  Robt.,  458 ;  Phelps  agt.  Geb- 
hard  Fire  Ins.  Co.,  9  Bosw.,  405.) 
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And,  in  case  of  an  actual  transfer  of  the  entire  insurable 
interest,  the  following  additional  propositions,  arising  under 
the  same  clause,  have  been  established  as  the  law  of  this 
state. 

'After  a  sale  of  the  property  insured,  and  previous  to  the 
assignment  of  the  policy  to  the  purchaser,  the  effect  of  the 
policy  as  an  indemnity  becomes  suspended,  not  from  any 
vice  in  the  policy,  but  from  the  absence  of  a  subject  for  it 
to  act  upon. 

If  a  fire  occurs  during  this  time  no  recovery  can  be  had 
against  the  underwriters,  not  because  the  policy  had  become 
void,  but  because,  at  the  time  of  the  fire,  the  insured  had 
no  goods  covered  by  the  policy,  and  the  purchaser  had  no 
policy  to  cover  his  interest  in  the  goods. 

But  the  moment  the  interests  become  again  united  by  the 
union  of  the  ownership  of  the  goods  and  the  interest  in  the 
policy  in  the  same  person,  the"  policy  again  becomes  effect- 
ual and  reattaches  to  the  goods. 

And  when  the  assignment  of  the  policy,  with  the  consent 
of  the  insurers,  is  absolute  to  one  who  has  become  the  entire 
owner  of  the  subject  of  insurance,  it  becomes  a  new  con- 
tract of  insurance  between  the  underwriters  and  the  assignee. 
If  the  assignment,  taken  in  connection  with  the  policy, 
plainly  transfers  the  assured's  whole  interest,  the  underwrit- 
ers' consent  to  it  is  evidently  equivalent  to  their  agreement 
to  become  directly  answerable  to  the  assignee.  In  such 
case  the  proceedings  to  enforce  payment  may  be  in  the 
assignee's  name,  and  he  becomes,  to  all  intents  and  pur- 
poses, the  substituted  party  to  the  contract.  (Hooper  agt 
The  Hudson  River  Fire  Ins.  Co.,  17  N.  Y.,  424  j  Wolfe 
agt.  The  Security  Fire  Ins.  Co.,  39  N.  Y.t  51.) 

It  is  true  that  in  the  last-named  two  cases  the  property 
iusured  consisted  of  a  stock  of  goods  kept  for  sale  ;  and 
for  that  reason  it  may  be  claimed  that  the  propositions 
therein  laid  down  should  be  confined  to  that  particular  class 
of  cases,  on  the  ground  that  it  must  be  considered  as  the 
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intention  of  the  parties  to  the  policy  that  the  assured  may 
sell  and  replace  his  entire  stock  as  often  as  his  own  interests 
may  require,  and  that  the  policy  is  to  protect  whatever 
goods  he  may  chance  to  have  on  hand  at  the  time  of  the 
fire.     But  I  can  perceive  of  no  good  reason  why  the  same 
propositions  should  not  be  applied  in  the  decision  of  the  case 
at  bar.     The  cases  cited  by  defendants  on  the  argument 
afford  no  reason  to  the  contrary.     In  Smith  agt.  The  Sara- 
toga Mutual  Fire  Ins.  Co.  (3  Hill,  508),  and  Neely  agt.  The 
Onondaga  County  Mutual  Ins.  Co.  (7  Hill,  49),  the  assured, 
previous  to  the  fire,  had  done  an  act  which,  according  to 
the  peculiar  conditions  of  the  policy,  being  that  of  a  com- 
pany organized  on  the  mutual  plan,  put    an    end  to  the 
policy,  and,  as  the  consent  of  the  company  had  not  been 
obtained  thereto  in  any  manner,  the  court  held  that    an 
assessment  by  the  company  for  losses  did  not  establish  a 
waiver  without  further  proof  that  the  losses  happened  after 
the  forfeitute  of  the  policy  had  accrued.     And  in  Howard* 
agt.  The  Albang  Ins.  Co.  (3  Denio,  303)>  in  which  case  the 
policy,  covering    a  brewery  and    the    stock    and    utensils 
therein,  had  been  renewed  several  times,  the  same  learned 
judge  who  had  delivered  the  opinion  of  the  court  in  Smith 
ugt.  The  Saratoga  Mutual  Fire  Ins.  Co.  (supra),  expressly 
held  tl  that  when  the  assured  owns  the  property    at    the 
time  the  insurance  is  effected,  a  subsequent  transfer  of  his 
interest  cannot  render  the  policy  void.     The  contract  will 
be  of  no  value  to  the  assured,  for  the  reason  that  tbere  is  no- 
longer  anything  upon  which  it  can  operate  ;  but  the  subse- 
quent transfer  cannot  infuse  any  vice  into  that  which   was 
originally  a  valid  agreement." 

These  remarks  dispose  of  the  claim  set  up  by  the  defend- 
ants that,  because  L.  J.  Shearman  conveyed  the  property 
to  his  brother,  the  policy  became  a  mere  wager  policy,  and 
that  consequently  the  renewal  of  it -notwithstanding  the 
acceptance  of  the  payment  of  the  premium,  was  null  and  void. 
The  subseqent  consent  of  the  defendants,  indorsed  upon  the 
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policy,  that  the  interest  of  L.  J.  Shearman  in  the  'said 
policy,  not  merely  in  the  renewal  receipt,  but  in  the  policy, 
be  assigned  to  the  plaintiff,  subject  to  all  the  terms  and  con- 
ditions mentioned  and  set  forth  in  the  policy,  revived  the 
policy  in  favor  of  the  plaintiff  and  re-attached  it  to  the  prop- 
erty described  therein,  just  as  effectually  as  if  a  new  policy 
had  been  issued  to  the  plaintiff  therefor.  In  Wolfe  agt.  The 
Security  Fire  Ins.  Co.  (39  N.  Y.,  49),  the  property  had  been 
transferred  from  John  Engleheart  to  one  Stupp,  who  after- 
wards transferred  the  same  to  Margaretta,  wife  of  John 
Englehart.  The  company  never  consented  to  the  transfer  to 
Stupp,  but  some  months  afterwards  consented  to  the  transfer 
of  the  interest  of  John  Engleheart  in  the  policy  to  his  wife 
Margaretta,  and  upon  that  consent  the  company  was  held 
liable.  • 

The  defendants  also  claim  that,  inasmuch  as  their  policy 
provided  that  if  the  property  should  be  sold  or  transferred 
*  *  *  or  if  the  policy  should  be  assigned  without  the  consent  of 
the  company,  to  be  indorsed  thereon,  the  same  should  be  void, 
it  was  necessary  for  plaintiff  to  show  not  only  defendants' 
consent  to  the  assignment  of  the  policy,  but  also  their  con- 
sent to  the  transfer  of  the  property  covered  by  it,  and  that 
they  cannot  be  held  liable  in  the  absence  of  evidence  that, 
in  point  of  fact,  they  did  consent  in  writing  to  the  transfer 
of  the  property.  It  requires  but  little  argument  to  demon- 
strate the  hollowness  of  this  claim.  The  assignment  of  the 
policy,  in  order  to  be  of  any  benefit  to  the  plaintiff  as  assignee 
had  to  be  accompanied  with  a  transfer  to  him  of  the  inter- 
est of  the  assignor  in  the  subject  of  insurance.  Such  being 
the  case,  the  request  made  to  the  defendants,  to  consent  to 
an  assignment  to  plaintiff,  was  of  itself  notice  to  them  that 
plaintiff  had  acquired,  or  was  about  to  acquire,  an  interest 
in  the  insured  property.  Besides  that  they  had  actual 
notice  of  the  fact  that  the  said  property  had  been  conveyed 
to  plaintiff.  Their  policy  contained  but  one  printed  blank 
to  be  executed  by  the  assignor  to  the  assignee  in  case  of  an 
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assignment,  and  but  one  blank  to  be  filled  up  and  to  be 
executed  by  the  company  for  the  purpose  of  demonstrating 
the  company's  assent  to  the  assignment.  What  then  was 
the  intention  of  the  defendants,  and  what  was  the  legal 
efiect  of  the  return  of  the  policy,  after  full  knowledge  of 
all  the  facts,  with  the  company's  consent  indorsed  thereon, 
that  the  interest  of  L.  J.  Shearman  in  the  said  policy  be 
assigned  to  William  H.  Shearman,  subject  to  all  the  terms 
and  conditions  therein  mentioned?  In  the  language  of 
HUNT,  J.,  in  Solms  agt.  The  Eutgers  Fire  Ins.  Co.  (5  Abb., 
N.  S.j  211),  the  intent  could  honestly  be  no  other  than  to 
insure  anew  the  property  described  for  the  plaintiff.  If  the 
defendants  can  be  supposed  to  have  reasoned  with  them- 
selves that  "there  is  a  defect  in  the  consent  as  to  the  prop- 
erty, but  we  will  say  nothing  about  it,  we  will  keep  the 
unearned  premium  and  avoid  a  liability  if  a  loss  should 
occur,"  the  well-settled  principles  of  law  and  morality 
would  compel  the  indemnity  to  the  party  claiming.  The 
defendants  must  be  held  to  the  contract,  as  they  allowed 
the  other  party  tp  understand  it  and  to  suppose  that  they 
understood  it.  The  act  of  the  defendants  was  either  a 
trick  unworthy  of  a  respectable  company,  or  it  was  a  state- 
ment to  the  plaintiff  that  he  might  regard  his  policy  as  valid 
to  all  intents  and  purposes,  and  that  if  any  loss  occurred 
they  would  pay  it  to  him  in  the  same  mariner  as  they 
would  be  bound  to  do  if  the  policy  had  been  issued  directly  to 
him.  At  any  rate  they  allowed  and  induced  plaintiff  to 
understand  that  the  transfer  of  the  property  was  entirely 
satisfactory  to  them,  and  they  caused  him  to  rely  upon  the 
policy  as  binding.  If  they  meant  to  withhold  their  consent 
to  the  transfer  of  the  property,  although  they  were  willing 
to  consent  and  did  consent  to  the  assignment  of  the  policy, 
thay  should  have  said  so,  so  that  the  plaintiff  could  have 
effected  other  insurance.  Not  having  done  so,  they  cannot 
be  premitted  to  escape  liability  on  the  ground  that  their  con- 
sent was  only  a  partial  one,  but  the  renewal  of  the  policy 
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must  be  construed  as  having  taken  place  at  the  time  of  the 
transfer  of  the  policy  to  the  plaintiff)  and  of  the  execution 
of  defendants'  consent. 

The  only  remaining  point  urged  by  the  defendant  is  that 
there  was  a  change  of  possession  of  the  property,  contrary 
to  the  terms  of  the  policy,  which  provided  that  if  any  change 
should  take  place  in  title  OR  POSSESSION,  whether  by  legal 
process  or  judicial  decree,  or  voluntary  transfer  or  convey- 
ance, without  the  consent  of  the  company  indorsed  thereon, 
the  policy  should  be  void.     The  evidence  shows  that   after 
the  conveyance  of  the  property  to  the  plaintiff,  and   up  ta 
the  time  of  the  fire,  L.  J.  Shearman  remained  in  possession 
as  tenant  of  the  plaintiff,  and  that  Mr.    McGreal,  the  city- 
marshal,  lived  with  him ;  that  shortly  before  the  fire,  L.  J. 
Shearman  took  his  wife  and  children  to  Brattleboro',  Ver- 
mont, for  their  health  ;  that  before  leaving  Wilmington,  N. 
C.,  said  Shearman  requested  one  Mr.  Brown  to  occupy  part 
of  the  house  and  take  care  of  it,  together  with  Mr.  McGreal, 
until  his  (the  said  Shearman's)  return,  that  Brown  complied 
with  such  request,  and  that  at  the  time  of  the  fire  L.  J.. 
Shearman  was  on  board  of  a  steamer  off  Hatteras   on    his 
way  back  to  Wilmington.     It  also  appears  that  the  defend- 
ants were  notified,  by  way  of  precaution,  of  the  intention  of 
L.  J.  Sherman  to  come  North  on  a  short  visit,  and  to  leave 
Brown  in  charge  of  the  house.     These  facts   fall   far   short 
from  establishing  a  forfeiture   of  the   policy.     Shearman's 
brief  temporary  absence  did  not  constitute  a  change  of  pos- 
session in  any  sense  which  the  policy  could  attach  to  that 
expression.     Brown  was  a  mere  servant  or  employe,  taking 
care  of  the  property  for  Shearman,  and   his  possession  was, 
in  judgment  of  law,  the  possession  of  his  employer. 

The  judgment  should  be  affirmed,  with  costs. 

BARBOUR,  C.  J.,  and  SPENCER,  J.,  concurred. 


ft 
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PHILIP  PFANNER  agt.  AUGUST  STUEMER. 

Where  a  lease  of  a  farm  was  made  to  the  plaintiff  by  the  lessor,  for  one  year,  with 
the  privilege  of  five  years  from  the  eighth  of  April,  1868,  which  term  was  to  end 
at  the  end  of  each  year,  if  the  same  was  sold  any  time  during  said  term  without 
notice. 

Held,  that  the  lease  was  practically  one  at  will,  and  the  duration  of  the  tenancy 
was  so  uncertain,  that  on  a  sale  of  the  premises  in  January,  1869,  and  possession 
given  to  the  purchaser  in  April  following,  the  plaintiff  was  entitled  to  emllements. 

The  defendant  having  taken  possession  of  the  farm  on  the  first  of  April,  and  having 
harvested  the  wheat  and  rye  which  the  plaintiff  had  sowed,  held,  in  an  action 
of  replevin  for  the  whetg;  and  rye,  that  the  plaintiff  was  entitled  to  recover. 

Fourth  Judicial  Department,  General  Term,  January,  1871. 

Present,  Hon.  JOSEPH  MULLEN,  P.  J. ;  JOHNSON  and 
TALCOTT,  JJ. 

APPEAL  from  a  judgment  for  the  plaintiff  in  an  auction  of 
replevin. 

GEORGE  W.  COTHRAN,  for  appellant. 

I.  The  material  question  arises  upon  the  face  of  the  lease. 
The  demise  from  Scott  to  the  plaintiff  was  "  for  and  during 
the  term  of  one  year,  with  the  privilege  of  five  years  from 
the  8th  of  April,  1868,  which  term  will  end  at  the  end  of  each 
(either)  year  if  the  same  is  sold  any  time  during  said  termr 
without  notice." 

(The  phrase  lt  if  the  same  is  sold,"  undoubtedly  refers  to- 
the  demised  premises. 

And  "  each  year  n  has  reference  to  the  term  year.) 

By  the  express  terms  of  the  lease  the  lessee  has  conferred! 
the  power  upon  the  lessor  to  terminate  the  lease  at  any 
Vou  XL.  26 
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time  by  a  sale  of  the  demised  premises  ;  and  he  expressly 
stipulates  .that  in  case  of  such  sale  his  u  term  will  end  at 
the  end  of  such  year." 

It  was  perfectly  competent  for  the  lessor  and  lessee  to 
enter  into  such  a  stipulation.  Courts  permit  parties  to 
make  such  contracts  as  they  please,  so  long  as  they  do  not 
contravene  any  principle  of  law;  and  surely  no  principle 
of  law  is  violated  by  this  lease. 

The  lease  is  the  voluntary  act  of  the  parties ;  and  the 
defendant  has  a  right  to  insist,  for  aught  that  appears,  that 
the  lessor  would  not  have  made  the  lease  had  not  this  right 
been  reserved  to  him. 

The  lease  amounts  to  an  agreement  that  the  lessee  may 
have  the  use  of  the  demised  premises  for  a  period  not  to 
exceed  five  years,  providing  the  lessor  does  not,  in  the 
mean  time,  sell  such  premises ;  and  in  case  of  a  sale,  the 
lessee's  rights  are  to  terminate  at  the  end  of  the  term  year  in 
which  such  sale  is  made. 

This  clause  is  susceptible  of  no  other  reasonable  con- 
struction. And  the  court  will  not,  on  account  of  the 
apparent  hardship  to  the  plaintiff,  resort  to  a  forced  or 
unreasonable  construction,  especially  where  the  hardship  is 
the  result  of  the  plaintiff's  own  deliberate  act. 

It  is  difficult  to  perceive  where  there  is  any  "  uncertainty" 
as  to  the  rights  of  the  lessor  and  'lessee  under  this  lease. 
The  case  narrows  down  to  the  simple  proposition  that 
having  clothed  his  lessor  with  the  absolute  power  to  termi- 
nate his  rights  under  the  lease  by  a  sale  of  the  demised 
premises,  the  lessee  has  no  reason  to  complain  if  the  lessor 
avails  himself  of  the  power  thus  conferred,  even  though  the 
result  should  be,  a  loss  to  him, — in  other  words,  when  he 
planted  he  assumed  the  responsibility  of  being  able  to  reap. 
His  right  to  reap  depended  on  a  contingency  of  his  own  crea- 
tion. If  the  landlord  sold  he  loses  his  crops  ~by  his  own  act  /  as 
the  landlord  acts  pursuant  to  an  authority  conferred  by 
himself. 
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In  this  respect,  this  case  is  plainly  distinguishable  from 
all  the  cases  involving  the  question  as  to  the  uncertainty  of 
the  time  of  termination  of  leases — depending  upon  lives,  or 
the  happening  of  certain  events,  which  may  or  may  not 
transpire,  &c.,  &c. 

It  is  well  settled  by  authority  that  when  there  is  no 
uncertainty  as  to  the  termination  of  the  lease,  or  where  the 
lease  is  terminated  by  the  act  or  default  of  the  lessee,  the 
emblements  pass  to  the  lessor.  (2  J37.  Com.  145,  marginal 
page ;  Taylor's  Landlord  and  Tenant,  §  538 ;  JBain  agt. 
Clark,  10  Johns.  424;  WoodfalFs  Landlord  and  Tenant, 
238,  239,  240.). 

The  lessor  having  been  empowered  to  sell  the  demised 
premises,  and  thus  to  terminate  the  rights  of  the  lessee 
under  the  lease;  and  pursuant  to  such  authority  having  sold 
the  premises,  the  rights  of  the  lessee  thereby  became 
extinguished,  the  lessor  became  entitled  to  the  crops  as 
emblements,  and  they  were  conveyed  by  the  lessor's  con- 
tract and  deed  to  the  defendant,  as  growing  crops  pass  by 
an  absolute  conveyance.  (4  Kent's  Com.  549,  and  cases  cited 
in  note.) 

The  case  of  Stewart  agt.  Doughty,  (9  Johns.  108,)  on 
which  the  court  below  bused  its  decision,  is  not  an  autho- 
rity to  sustain  this  judgment  as  a  brief  statement  of  the 
facts,  and  the  question  decided  in  it  will  show. 

The  lease  was  dated  September  4,  1S04,  and  was  for  six 
years  from  May  1,  1805 — one  half  of  the  crops  was  to  be 
given  as  rent.  It  contained  a  provision  that  either  party 
might  terminate  it  "  on  giving  six  months  previous  notice 
in  writing,  of  such  intention,  to  the  other  party." 

The  lessee  took  possession  of  the  farm  in  May,  1805,  and 
continued  in  possession  until  the  last  of  February,  1809, 
when  he  removed  from  the  premises  in  consequence  of  a 
written  notice  from  the  lessor  to  quit  in  six  montlis  there- 
after. 

In  the  autumn  of  1808,  the  lessee  sowed  wheat  and  rye ; 
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and  in  January,  1809,  the  wheat  and  rye  were   sold  on  an» 
execution  against  the  lessee. 

The  lessor  refused  to  allow  the  purchaser  to  harvest  the 
wheat  and  rye,  and  drove  him  off,  and  harvested  them 
himself.  The  purchaser  brought  trespass  quare  clausum 
fregit. 

The  court  held  that  the  purchaser  succeeded  to  the  rights 
of  the  lessee,  and  that  he  could  recover,  because  u  the 
lessor  did  not  intend  by  the  notice  to  deprive^fche  lessee  of 
the  crops  already  sown,  for  the  six  months  would  not  have 
expired  until  after  harvest." 

The  rights  of  the  lessee  would  not  terminate  until  the 
expiration  of  the  six  months,  and  before  that  time  he  could 
have  harvested  his  crop. 

In  the  present  case  the  tenant's  rights  terminated  on 
April  8,  before  harvest. 

II.  The  action  is  what  would  formerly  have  been 
denominated  an  action  of  trover  for  a  certain  number  of 
bushels  of  wheat  and  rye. 

It  is  difficult  to  see  how  the  plain  tifl  can  recover  the 
value  of  a  quantity  of  straw  under  such  a  complaint,  unless- 
it  be  on  the  authority  of  a  case  that  I  am  informed  once 
transpired  in  New  York  city,  where  a  man  having  been 
sued  on  a  promissory  note,  employed  an  attorney  to  defend 
on  the  ground  of  usury,  and  the  next  thing  he  heard  was 
that  a  judgment  of  divorce,  a  vinculo,  was  entered  dissolv- 
ing the  marriage  relation  between  himself  and  wife  arid 
awarding  to  her  the  custody  of  their  child. 

After  having  determined  that  the  defendant  was  entitled 
to  the  value  of  the  use  of  his  land  from  April  till  harvest, 
and  also  the  expense  of  harvesting,  &c.,  the  grain,  to  deduct 
therefrom  the  value  of  the  straw,  is  to  adjust  an  action  of 
trover  upon  equitable  principles. 

The  judgment  should  be  reversed,  and  as  the  whole  case 
is  before  the  court,  final  judgment  should  be  given. 
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P.  G.  PARKER,  for  respondent. 

This  is  an  action  of  replevin  brought  to  recover  a  quan- 
tity of  wheat  and  rye  raised  on  a  farm  in  Tonawanda.  The 
facts  in  the  case  were  stipulated,  and  the  case  tried  by  the 
-court  without  a  jury,  at  the  circuit  court,  in  Erie  county, 
in  March,  18^0. 

The  plaintiff  rented  the  farm  in  question  of  one  Martin 
B.  Scott,  of  Cleveland,  Ohio,  in  April,  1866,  by  lease  in  writ- 
ing for  one  year,  ".with  the  privilege  of  five  years  from  the 
8th  day  of  April,  1868,  which  term  will  end  at  the  end  of 
;each  year,  if  the  same  is  sold  at  any  time  during  said  term, 
without  notice."  The  plaintiff  went  into  possession  of  the 
premises  under  said  lease,  and  continued  in  possession 
until  April  8th,  1869  ;  and  during  the  summer  of  1868  he 
prepared  the  soil  and  put  in  a  quantity  of  wheat  and  rye. 
In  November,  1868,  said  Scott  sold  the  demised  premises 
by  contract  to  the  defendant,  and  in^  January,  1869,  con- 
veyed the  same  to  the  defendant  by  deed  containing  cove- 
nants of  warranty,  and  the  defendant  went  into  possession 
on  the  8th  of  April,  1869.  At  the  time  the  defendant  pur- 
chased the  premises  he  had  no  actual  notice  that  the  plain- 
tiff owned  the  wheat  and  rye,  but  learned  that  he  claimed 
the  same  between  the  time  of  purchase  and  receipt  of  his 
deed.  The  defendant  harvested  and  marketed  the  wheat 
and  rye,  and  realized  therefrom  $507,  including  the  straw; 
the  expense  of  harvesting  and  marketing  was  $166  90;  the 
value  of  the  use  of  the  twenty-two  acres  of  land  on  which 
the  grain  was  grown  from  April  8th,  1869,  until  harvest 
was  $77,  leaving  net  balance  of  $263  10.  Before  the 
defendant  commenced  to  harvest  said  crop  the  plaintiff  for- 
bade him  interfering  therewith,  and  while  the  harvest  was 
going  on  this  action  was  commenced,  and  the  defendant 
gave  the  undertaking  necessary  for  that  purpose  and  kept 
-and  disposed  of  the  grain. 

Justice  DANIELS  directed^  judgment   for  the  plaintiff  for 
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said  net  value  of  the  crop,  and  his  reasons  are  given.     The 
decision  was  right  and  the  judgment  should  be  affirmed. 

I.  At  the  time  the  seed  was  sown  for  this  grain  the  lessee 
had  a  five  years'  lease  of  the  premises,  subject  to  the  sale 
thereof  by  the  lessor  at  any  time  during  the  term ;  and  a 
sale  would  end  the  term  at  the  end  of  the  year  in  which  it 
was  made.     The  continuance  of  the  tenancy  for  the  entire 
term  was  thus  subject  to  the   will  of  the  lessor,  and  the 
term  being  ended  by  the  sale,  the  lessee  and  plaintiff  herein 
became  entitled  to  the   crops  as  emblements.     (2  SlacJc. 
Com.,  146;  4  Kent's  Com.,  109;  WoodfaWs  Land,  and  Ten., 
305  to  307 ;  Taylor's  Land,  and  Ten.,  tth  ed.,  §§  535,  538, 
and  notes;  Stewart  agt.  Doughty,  9  Johns.,  108.) 

II.  The  defendant  is  entitled  to  no  protection  as  a  bona 
fide   purchaser,    the   plaintiff's    possession   was    sufficient 
notice  to  put  him  upon  inquiry  as  to  the  plaintiff's  rights. 
And  besides  the  growing  crops  were  not  mentioned  in  the 
deed  on  the  sale. 

III.  It  was  right  to  allow  the  plaintiff  to  recover  for  the 
value  of  the  straw,  $50.     It  was  not  necessary  to  mention 
straw  in  the  complaint,  for  when  replevied  the  wheat  and 
rye  was  in  the  bundle  and  the  straw  was  as  much  the  plain- 
tiffs as  the  kernels  of  grain,  and  the  court  did  right  in 
deducting  the  value  of  the  straw  from  the  expense  of  har- 
vesting. 

By  the  Court,  MULLIN,  P.  J. — One  Martin  B.  Scott,  on 
the  21st  of  April,  1866,  leased  to  the  plaintiff  certain  prem- 
ises in  Erie  county  for  one  year,  with  the  privilege  of  five 
years  from  the  8th  April,  1868,  which  term  was  at  an  end  at 
the  end  of  each  year,  if  the  same  was  sold  during  said  term 
without  notice. 

The  plaintiff  entered  under  this  lease  and  during  the 
summer  of  1868,  summer  fallowed  the  soil  and  put  in  a 
quantity  of  wheat  and  rye. 

On  the  30th  of  January,  1869,  the  lessor  sold  and  con- 
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veyed  the  premises  so  leased  to  the  defendant,  with  cove- 
nants of  warranty,  sufficient  in  form  to  carry  to  the  pur- 
chaser the  growing  crops.  On  the  1st  April,  1S69,  defend- 
ant entered  into  possession  and  harvested  the  crops  and 
applied  them  to  his  own  use. 

When  defendant  purchased  the  premises,  plaintiff  was  in 
possession  of  them. 

The  court  ordered  judgment  for  plaintiff  for  the  value  of 
wheat  and  rye,  after  deducting  the  expense  of  harvesting 
and  the  value  of  the  use  of  the  land  from  the  end  of  the 
year,  until  the  removal  of  the  crop.  The  defendant  was 
charged  with  the  value  of  the  straw  in  addition  to  the 
grain. 

To  authorize  the  judgment  in  this  case,  the  court  must 
have  held  that  the  duratiou  of  the  tenancy  was  so  uncertain 
as  to  entitle  the  plaintiff  to  emblements. 

In  Taylor  on  Landlord  and  Tenant  ($  534),  it  is  said  this 
privilege  (that  of  emblements)  is  allowed  to  tenants  for  life 
at  will,  or  from  year  to  year,  because  of  the  uncertain  nature 
of  their  estates,  and  lest  they  should  be  deterred  from  the 
proper  cultivation  of  their  lands,  and  the  general  rule  upon 
this  subject  is,  that  if  the  term  is  so  uncertain  that  the  ten- 
ant at  the  time  he  sows  his  crop,  cannot  know  that  his  con- 
tinuance will  last  until  he  shall  have  reaped  it,  he  will  be  enti- 
tled to  the  crop  as  emblements.  But  if  his  term  is  certain  and 
does  not  depend  on  a  contingency,  so  that  at  the  time  he  sows 
the  crop  he  may  know  that  his  term  will  not  continue  until 
he  shall  have  reaped  it,  he  will  not  be  entitled  to  it  as  em- 
blements. (WoodfaWs  Landlord  and  Tenant,  9th  Eng.  ed., 
585;  Stewart  agt.  Doughty,  9  Johns.,  108.) 

The  lease  in  this  case,  is  practically  a  lease  at  will,  the 
only  distinction  between  it  and  a  lease  at  will  is,  that  when 
terminated  it  shall  be  at  the  end  of  a  year.  But  whether  it 
shall  continue  in  force  for  one  or  seven  years,  depends  on 
the  will  of  the  lessor. 

Under  such  a  lease  the  tenant  could  not  know  when  he 
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might  be  required  to  surrender  possession.  If  he  was  bound 
to  so  cultivate  the  land  as  that  the  crop  must  be  removed, 
in  all  cases,  within  the  year  ending  on  the  8th  of  April,  he 
could  not  safely  sow  winter  grain  at  all  on  the  land,  for  if 
he  did,  he  would  lose  the  crop,  should  the  lessor  sell  dur- 
ing the  year,  and  thus  the  value  of  the  lease  be  materially 
lessened. 

The  court  was  right  in  its  construction  of  the  lease,  and 
in  allowing  the  plaintiff  for  the  value  of  the  grain. 

The  action  being  replevin,  and  wheat  and  rye  the  only 
property  for  which  a  recovery  is  sought  by  the  complaint, 
the  straw  could  not  be  recovered  for  under  it.  The  court 
has  not  directly  given  judgment  for  the  straw,  but  it  has 
done  what  is  equivalent  to  it — it  has  deducted  the  value  of 
the  straw  from  the  cost  of  harvesting  the  crop.  This,  it 
seems  to  me,  cannot  be  done. 

The  judgment  should  be  reversed,  unless  the  plaintiff  will 
stipulate  to  deduct  from  the  judgment  the  $50  allowed  him 
for  the  straw.  If  deducted,  then  the  judgment  to  be 
affirmed. 


NEW  YORK  PRACTICE  REPORTS.  499 

Manufacturers'  Nat.  Bank  of  Chicago  agt.  Baack. 


U.  S.  CIRCUIT  COURT, 

THE   MANUFACTURERS'  NATIONAL  BANK  OF  CHICAGO  agt. 
EDWARD  BAACK  and  EDWARD  BAACK,  Junior. 


The  courts  of  the  United  States  have  jurisdiction  of  an  action  brought  by  a  National 
Bank,  organized  under  the  act  of  congress  of  1864,  or  one  organized  under  a 
state  law  and  converted  into  a  national  bank  under  said  act,  located  in  one  state, 
as  a  citizen  thereof,  against  an  individual  citizen  of  another  state. 


For  the  Southern  District  of  New  York. — In  Equity. 

January,  1871. 

MOTION  by  plaintiffs  for  an  injunction  and  receiver. 

FRANCIS  C.  BARLOW,  for  the  plaintiffs. 

C.  A.  SEWARD  &  P.  C.  TALMAN,  for  the  defendants. 

BLATCHFORD,  J. — The  bill  in  this  case  describes  the  plain- 
tiffs as  u  the  Manufacturers'  National  Bank  of  Chicago, 
Illinois,  a  banking  corporation,  incorporated  and  existing 
under  and  by  virtue  of  an  act  of  the  congress  of  the  United 
States,  entitled  an  act  to  provide  a  national  currency  secured 
by  a  pledge  of  United  States  bonds,  and  to  provide  for 
the  circulation  and  redemption  thereof,  approved  June  3d, 
1864,  and  having  capacity  to  sue  by  the  above  title,  and  a 
citizen  of  the  state  of  Illinois,  and  located,  and  residing,  and 
doing  business  in  the  city  of  Chicago,  in  said  state."  It 
describes  the  defendants  as  citizens  of  the  state  of  New 
York.  The  allegations  of  the  bill  as  to  the  incorporation 
and  location  of  the  plaintiffs  are  admitted  by  stipulation. 
The  plaintiffs  move  for  an  injunction,  and  the  appointment 
of  a  receiver  in  the  case;  and  the  question  arises  whether, 
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on  the  allegations  of  the  bill  thus  admitted,  with  the  fact 
that  the  allegation  of  the  bill  as  to  the  citizenship  of  the 
defendants,  is  not  denied  by  the  answers,  rhis  court  has 
jurisdiction  of  the  suit. 

The  eighth  section  of  the  act  of  June  3d,  1864,  (13  U.  S. 
Stat.  at  Large,  101),  under  which  the  plaintiffs  are  incor- 
porated,, provides,  that  every  association  formed  pursuant  to 
the  provisions  of  the  act  shall  be  a  body  corporate,  and  may 
have  a  corporate  seal,  and  shall  have  succession  by  the  name 
designated  in  its  organization  certificate,  and  may,  by  such 
name,  ll  sue  and  be  sued,  complain  and  defend  in  any  court 
of  law  and  equity,  as  fully  as  natural  persons."     The  effect 
of  this  provision  is  not  to  give  to  the  corporation  the  right 
to  sue,  or  the  capacity  to  be  sued,  in  every  court  within  the 
United  States,  whether  state  or  federal,  or  to  give  to  every 
such    court    jurisdiction    over  every  suit  which    may   be 
brought  in  it,  wherein  the  corporation  is  plaintiff  or  defend- 
ant.    Its  only  proper  effect  is  to  provide  that  the  corpora- 
tion when  it  has  come  or  been  brought  as  a  suitor  into  a 
court  which  has  jurisdiction  of  the  suit,  shall  stand  in  court, 
in  all  respects,  in  the  same  position,  as  regards  its  own 
rights,  or  the  rights  of  others  against  it,  as  to  the  subject 
matter  of  the  suit,  in  which  a  natural  person  who  is  a  suitor 
in  such  court  can  stand.     The  question   as  to  the   proper 
court  in  which  the  suit  is  to  be  brought,  in  respect  of  juris- 
diction, is  left  to  be  determined  by  other  provisions  of  law. 
If  a  natural   person  had  brought  this  suit  in  this  court 
against  the  defendants,  as  citizens  of  New  York,  he  would 
have  been  obliged  to  aver  himself  to  be  a  citizen  of  some 
state  other  than  New  York,  the  bill   being  what  is  known 
as  a  creditor's  bill,  founded  -as  a  judgment  at  law  and  pray- 
ing for  equitable  relief.     Therefore,  so  far  as  the  provisions 
of  section  eight  of  the  act  are  concerned,  the  plaintiffs  muse 
show,  by  the  averments  of  their  bill,  jurisdiction  of  this  suit 
by  this  court,  by  showing  proper  citizenship  in  the  parties* 
There  is  no  other  provision  of  the  act  which  can  be  cited 
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as  giving  to  this  court  jurisdiction  of  this  suit.  The  fifty- 
seventh  section,  even  if,  under  the  dictum  of  Mr.  Justice 
SWAYNE,  in  Kennedy  agt.  Gibson,  (8  Wall,  498,  506,)  it  be 
held  to  refer  to  suits  by  national  banks  as  well  as  to  suits 
against  them,  relates  only  to  suits  to  be  brought  in  courts 
of  the  United  States  held  within  the  district  in  which  the 
bank  is  established,  and  does  not  affect  the  question  of  the 
jurisdiction  of  this  court  in  this  suit.  Such  jurisdiction,  in 
order  to  be  sustained,  must,  therefore,  appear,  by  the  aver- 
ments of  the  bill,  to  be  brought  within  that  provision  of  the 
eleventh  section  of  the  judiciary  act  of  September  24th, 
1789  (I  U.  S.  Stat.  at  Large,  78),  which  gives  to  this  court 
original  cognizance  of  all  suits  of  a  civil  nature  in  equity 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars,  and  the  suit  is  between 
a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen 
of  another  state. 

The  averment  in  the  bill  that  the  plaintiffs'  corporation  is 
a  citizen  of  the  state  of  Illinois,  is,  in  and  of  itself,  not  suffi- 
cient to  show  jurisdiction,  as  a  corporation  cannot  be  a 
citizen  of  a  state,  in  the  sense  in  which  that  word  is  used 
in  the  constitution  of  the  United  States.  (  The  Lafayette  Ins. 
Co.  agt.  French,  18  How.,  404  ;  Covington  Drawbridge  Co. 
agt.  ShepJierd,  20  Id.,  227,  233,  234).  The  substance  of  the 
averments  in  the  bill  in  regard  to  the  status  of  the  plaintiffs 
is,  that  they  are  a  banking  corporation,  incorporated  under 
the  act  of  congress  named  ;  that  their  members  are  authorized 
to  sue  by  the  title  given  to  the  corporation  ;  that  the  cor- 
poration is  located  and  does  business  at  Chicago,  in  the 
state  of  Illinois;  and'that,  therefore,  the  real  plaintiffs,  the 
members  of  the  corporation,  must  be  regarded,  on  such 
averments,  as  citizens  of  the  state  of  Illinois. 

The  various  decisions  of  the  supreme  court,  in  cases  of 
suits  in  the  federal  courts  by  and  against  corporations 
created  by  the  laws  of  the  states,  where  the  jurisdiction 
depended  on  the  citizenship  of  the  parties  to  the  suit,  are 
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reviewed  in  the  opinion  given  by  that  court  in  the  case 
of  Ohio  and  Mississippi  JR.  R.  Co.  agt.  Wheeler,  (1  Black, 
286).  The  law  is  there  stated  to  be  settled,  that  where  a 
corporation  is  created  by  the  laws  of  a  state,  the  legal 
presumption  is  that  its  members  are  citizens  of  such  state ; 
that  a  suit  by  or  against  such  corporation  in  its  corporate 
name,  must  be  presumed  to  be  a  suit  by  or  against  citizens 
of  the  state  which  created  the  corporation ;  and  that  no 
averment  or  evidence  to  the  contrary  is  admissible,  for  the 
purpose  of  withdrawing  the  suit  from  the  jurisdiction  of  a 
court  of  the  United  States.  In  the  case  of  Cowles  agt. 
Mercer  County  (7  Wall,  118,  121),  the  rule  is  thus  stated: 
"  A  corporation  created  by  the  laws  of  a  state,  and  having 
its  place  of  business  within  that  state,  must,  for  the  pur- 
poses of  suit,  be  regarded  as  a  citizen,  within  the  meaning 
of  the  constitution  giving  jurisdiction  founded  upon  citizen- 
ship." This  rule,  however,  does  not,  ex  m  termini,  cover  the 
case  of  a  corporation  created  by  act  of  congress. 

The  argument  urged  against  a  jurisdiction  in  this  case 
drawn  from  citizenship  is,  that,  as  the  corporation  is  created 
by  the  United  States,  the  only  legal  presumption  that  can 
be  drawn  is,  that  its  members  are  citizens  of  the  United 
States  5  and  that  there  is  no  presumption  that  they  are  citi- 
zens of  the  state  in  which  the  corporation  is  located. 

With  a  view  to  the  consideration  of  the  question  raised, 
it  will  be  necessary  to  examine  the  statutory  provisions  in 
respect  to  the  location  of  banking  associations.  The  sixth 
section  of  the  act  of  1864  provides,  that  the  organiza- 
tion certificate  of  every  association  for  carrying  on  the 
business  of  banking,  formed  under  the  act  (and  which,  by 
the  execution  of  such  certificate,  becomes,  under  the  eighth 
section,  a  body  corporate),  shall  specify  the  place  where  the 
operations  of  discount  and  deposit  of  the  association  are  to 
be  carried  on,  designating  the  state,  territory,  or  district, 
;>nd  also  the  particular  county  and  city,  town  or  village. 
The  forty-fourth  section  provides,  that  any  bank  incor- 


NEW  YORK  PRACTICE  REPORTS. 


Manufacturers'  Nat.  Bauk  of  Chicago  agt  Baack. 


porated  or  organized  under  a  law  of  a  state  may,  by 
authority  of  such  act  of  congress,  become  a  national  associa- 
tion under  the  provisions  of  such  act,  by  the  name  pre- 
scribed in  an  organization  certificate,  such  as  is  required  by 
such  act,  to  be  executed  by  a  majority  of  its  directors,  the 
certificate  declaring  that  the  owners  of  two-thirds  of  the 
capital  stock  have  authorized  the  directors  to  make  such 
certificate,  and  "to  change  and  convert  the  said  bank  or 
banking  institution  into  a  national  association  under  this 
act,"  and  that,  on  a  compliance  with  certain  provision* 
prescribed  in  that  section,  the  association  shall  be  held  and 
regarded  as  an  association  under  the  act.  There  is,  there- 
fore, no  difference,  in  regard  to  its  status,  between  an  associ- 
ation formed  under  the  act  and  one  converted  into  a  national 
association  under  the  act.  In  each  case  it  must  be  regarded 
as  holding  its  corporate  existence  under  and  by  virtue  of 
the  act. 

What,  then,  are  the  consequences  of  the  fixing  of  place 
provided  for  in  the  sixth  section  ?  The  eight  section  pro- 
vides, that  the  usual  business  of  the  association  shall  be 
transacted  at  an  office  or  banking  house  "  located"  at  the 
place  specified  in  its  organization  certificate.  The  ninth 
section  provides,  that  at  least  three-fourths  of  the  directors 
shall  have  resided  in  the  state  in  which  the  association  is- 
"  located"  one  year  next  preceding  their  election  as  direc- 
tors, and  be  residents  of  the  same  during  their  continuance 
in  office.  The  tenth,  fifteenth,  eighteenth,  and  forty-second 
sections  speak  of  the  association  as  being  "located"  in  a 
city,  town,  or  county.  The  thirtieth  section  speaks  of  the 
laws  of  the  state,  where  the  bank  is  "located."  The  thirty- 
fourth  section  speaks  of  the  place  where  the  association  is 
*'  established."  The  forty-first  section  speaks  of  taxes  im- 
posed "  by  or  under  state  authority,  at  the  place  where 
such  bank  is  located."  The  word  ft  place,"  in  this  forty 
first  section,  is  declared  by  the  act  of  February  10th,  1868 
(15  U.  S.  Stat.  at  Large,  34),  to  mean  "  the  state  within 
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which  the  bank  is  located."  This  act  of  1868,  also  pro- 
vides, that  the  legislature  of  each  state  may  determine  and 
direct  the  manner  and  place  of  taxing  all  the  shares  of  the 
national  banks  "located"  within  said  state,  and  that  the 
snares  of  any  national  bank,  owned  by  non-residents  of  any 
state,  shall  be  taxed  in  the  city  or  town  where  such  bank  is 
"located."  The  fiftieth  section  of  the  act  of  1864  provides, 
that  an  association  may  apply  to  the  tl  nearest"  circuit,  or 
district,  or  territorial  court  of  the  United  States,  in  certain 
cases,  to  enjoin, the  comptroller  of  the  currency.  The  fifty- 
seventh  section  provides,  that  suits,  actions  and  proceedings 
against  any  association  under  the  act,  may  be  had  in  any 
circuit,  district,  or  territorial  court  of  the  United  States, 
held  within  the  district  in  which  the  association  may  be 
tl  established,"  or  in  any  state,  county,  or  municipal  court 
in  the  county  or  city  in  which  the  association  is  u  located," 
having  jurisdiction  in  similar  cases,  provided  that  all  pro- 
ceedings to  enjoin  the  comptroller  under  the  act  shkall  be 
had  in  a  circuit,  district,  or  territorial  court  of  the  United 
States  held  in  the  district  in  which  the  association  is 
"located." 

The  twenty-first  section  of  the  act  of  1864,  as  amended 
by  the  act  of  March  3d,  1865  (13  U.  S.  Stat.  at  Large,  498), 
provides,  that  of  the  three  hundred  millions  of  dollars  of  cir- 
culating notes  authorized  to  be  issued,  one  hundred  and  fifty 
millions  of  dollars  shall  be  apportioned  to  assooiatons  in  the 
states,-  in  the  district  of  Columbia,  and  in  the  territories, 
according  to  representative   population,  and  that  the  re- 
mainder  shall    be   apportioned    by  the    secretary    of    the 
treasury  among  associations  formed  in  the  several  states, 
in  the  district  of  Columbia,  and  in  the  territories,  having 
due  regard  to  the  existing  banking  capital,  resources,  and 
business  of  such  states,  districts,  and  territories.     The  act 
of  July  12th,  1870  (16   U.  S.  Stat.  at  Large,  251),  provides 
(§  1)  that  fifty-four  millions  of  dollars,  in  notes  for  circnla- 
tion;  may  be  issued  to  national   banking  associations,  in 
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addition  to  the  three  hundred  millions  of  dollars,  and  shall  be 
furnished  to  banking  associations  organized  or  to  be  organ- 
ized in  those  states  and  territories  having  less  than  their 
proportion  under  the  apportionment  contemplated  by  the 
act  of  1865,  before  referred  to ;  and  that  a  new  apportion- 
ment of  such  increased  circulation  shall  be  made  as  soon  as 
practicable,  based  upon  the  census  of  1870.     The  sixth  sec- 
tion of  the  act  of  1870  provides  for  "a  more  equitable  dis- 
tribution" of  the  national  banking  currency,  by  withdrawing 
circulating  notes  from    banking  associations  organized   in 
states  having  a  circulation  exceeding  that  provided  for  by 
the  act  of  1865,  and  issuing  a  like  amount  of  notes  to  bank- 
ing associations  organized   in  states  and  territories  having 
less  than  their  proportion,  the  intention  being,  as  declared 
by  the  section,  that  "  the  circulation  so  withdrawn  shall  be 
distributed  among  the  states  and  territories  having  less  than 
their  proportion,  so  as  to  equalize  the  same."     The  seventh 
section  of  the  act  of  1870  provides  that,  after  the  12th  of 
January,  1871,  any  banking  association  "located"  in  any 
state  having  more  than  its  proportion  of  circulation,  may 
be  removed  to  any  state  having  less  than  its  proportion  of 
circulation,  under  such  rules  and  regulations  as  the  comp- 
troller of  the  currency,  with  the  approval  of  the  secretary 
of  the  treasury,  may  require. 

It  is  quite  apparent,  from  all  these'  statutory  provisions, 
that  congress  regards  a  national  banking  association  as  being 
il  located"  at  the  place  specified  in  its  organization  certi- 
ficate. If  such  place  is  a  place  in  a  state,  the  association  is 
located  in  the  state.  It  is,  indeed,  located  at  but  one  place 
in  the  state;  but,  when  it  is  so  located,  it  is  regarded  as 
located  in  the  state.  The  requirement  that  at  least  three- 
fourths  of  the  directors  of  the  association  shall  be  residents, 
during  their  continuance  in  office,  in  the  state  in  which  the 
association  is  located,  especially  indicates  an  intention  on  the 
part  of  congress  to  regard  the  association  as  belonging  to 
such  state.  Three  fourths  of  the  legal  representatives  of 
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the  unknown  associates  forming  the  corporation,  with  which 
representatives  any  person  dealing  with  the  corporation 
must  deal,  are  required  to  reside  in  the  state  where  the  cor- 
poration is  u  located."  The  reasons,  so  forcibly  stated  in 
the  opinion  of  the  court  in  the  case  of  Marshall  agt.  Balti- 
more &  Ohio  E.  E.  Co.  (21  How.,  314,  326  to  329),  why  a 
grant  of  power,  by  competent  authority,  to  certain  asso- 
ciated persons  to  act  by  representatives,  and  to  sue  and  be 
sued  in  a  collective  or  corporate  name,  should  not  be 
allowed  to  prejudice  any  right  of  those  dealing  with  such 
persons,  apply  as  fully  to  the  case  of  a  bank  created  by 
federal  authority,  and  located  in  a  particular  state,  as  to 
one  created  by  state  authority  and  located  in  the  state 
which  created  it.  The  view  taken  by  the  court  in  that 
case  was,  that  the  persons  using  the  corporate  name  of  a 
corporation  created  by  a  state  may  be  justly  presumed  to 
be  resident  in  the  state  which  is  the  necessary  habitat  of 
the  corporation ;  that  the  presumption  arising  from  the 
habitat  of  a  corporation  created  by  a  state  in  the  place  of 
its  creation,  is  conclusive  as  to  the  residence  or  citizenship 
of  those  who  use  the  corporate  name  and  exercise  the 
faculties  conferred  by  it ;  that  the  right  of  choosing  an  im- 
partial tribunal  is  a  privilege  of  no  small  practical  im- 
portance, and  more  especially  in  cases  where  a  distant  plain- 
tiff has  to  contend  with  the  power  and  influence  of  great 
numbers,  and  the  combined  wealth  wielded  by  corporations 
in  almost  every  state ;  and  that  it  is  of  importance,  also,  to 
corporations  themselves,  that  they  should  enjoy  the  same 
privileges  in  other  states,  where  local  prejudices  or  jealousy 
might  injuriously  affect  them.  The  principle  has  been 
settled  ever  since  the  case  of  Louisville  E.  E.  Co.  agt.  Letson 
(2  How.,  497),  that  where  a  corporation  is  created  by  the 
laws  of  a  state,  the  legal  presumption  is  that  its  members 
are  citizens  of  such  state.  Wnere  a  corporation  is  created 
by  competent  authority — authority  as  competent,  within  a 
given  state,  to  create  such  corporation,  and  to  locate  it  in 
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such  state,  as  is  the  state  itself — and  a  location  and  habitat 
within  such  state,  and  not  elsewhere,  is  given  by  the  creating 
authority  to  such  corporation,  there  is  no  reason  why  the 
legal  presumption  should  not  be,  that  the  members  of  such 
corporation  are  citizens  of  such  state,  within  the  meaning 
of  the  second  section  of  the  third  article  of  the  constitution, 
and  of  the  eleventh  section  of  the  judiciary  act  of  1789. 
The  presumption,  in  the  case  of  a  corporation  created  by  a 
state,  is  only  arrived  at  by  presuming  the  members  of  the 
corporation  to  be  citizens  of  the  United  States  and  to  be 
residents  in  the  state,  and,  therefore,  under  the  decision  in 
Gassies  agt.  Ballon  (6  Peters,  761),  citizens  of  the   state. 
The  members  of  a  corporation  created  by  the  United  States, 
and  located  in  a  particular  state,  in  the. manner  and  to  the 
extent  in  which  national  banking  associations  are  located 
in  particular  states,  may  as  properly  be  presumed  to  be 
citizens  of  the  United  States  and  residents  in  the  state  where 
the  corporation  is  located,  so  as  thereby  to  be  citizens  of 
such  state,  as  the  members  of  a  corporation  created  by  a 
state  may  be  presumed  to  be  citizens  of  the  United  States, 
and  residents  in  the  state  creating  it  and  in  which  it  is 
located,  and,  therefore,  citizens  of    such  state.     But  it  is 
urged,  that  the  legislation  of  congress  shows  an  intention 
not  to  confer  upon  national  banking  associations  the  right 
to  sue  in  the  federal  courts.     The  first  national  banking  law 
was  passed  February  25,  1863,  (12  U.  S.  Stat.  at  Large, 
665),  and  was   repealed   by  the  sixty-second  section  of  the 
act  of  June  3d,  1S64.     The  fifty-ninth  section  of  the  act  of 
1863,  provided  that,  "suits,  actions  and  proceedings  by  and 
iiguinst  any  association  under  this  act  may  be  had  in  any 
circuit,  district,  or  territorial  court  of  the  United  States, 
held  within  the  district  in  which  such  association  may  be 
established."     The  corresponding  section,  the  fifty-seventh, 
of  the  act  of  1864,  provides,  that  "  suits,  actions  and  pro- 
ceedings against  any  association  under  this  act  may  be  hud 
in  any  circuit,  district,  or  territorial  court  of   the  United 
VOL.  XL.  27 
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States  held  within  the  district  in  which  such  association, 
may  be  established,  or  in  any  state,  county,  or  municipal 
court  in  the  county  or  city  in  which  said  association  is 
located,  having  jurisdiction  in  similar  cases."  It  is  urged, 
that  this  legislation  indicates  an  intention  that  national 
banking  associations  shall  not  come  into  the  federal  courts 
as  plaintiffs,  although  they  may  be  brought  into  those  courts 
as  defendants.  But,  independently  of  the  view  taken  of  the 
fifty-seventh  section  of  the  act  of  1864,  in  the  opinion  given 
by  Mr.  Justice  SWAYNE  in  the  case  of  Kennedy  agt.  Gibson 
(before  cited),  it  may  well  be  said,  that  the  object  of  such 
section  is  to  enable  a  suit  to  be  brought  against  a  bank  in 
any  federal  court  held  in  the  district  where  the  bank  is 
established,  without  reference  to  the  citizenship  of  the 
plaintiff  in  the  suit.  Under  the  decision  in  the  case  of 
Osborn  agt.  the  Bank  of  the  United  States  (9  Wheat.,  733), 
such  a  suit  is  a  case  arising  under  a  law  of  the  United 
States,  within  the  meaning  of  the  constitution,  the  bank 
being  incorporated  by  a  law  of  the  United  States  j  and  it  is 
competent  for  congress  to  confer  jurisdiction  over  it  on  the 
federal  courts.  But  the  jurisdiction  is  expressly  confined, 
by  the  fifty-seventh  section,  to  suits  brought  in  a  federal 
court  held  in  the  district  where  the  association  is  established. 
Under  it,  however,  these  plaintiffs,  a  national  bank,  could 
bring  a  suit  in  this  court  against  a  national  bank  established 
in  this  district.  The  section  embraces  any  plaintiff  who 
nas  capacity  to  sue  at  all  in  any  court.  If  these  plaintiffs 
can  sue  another  national  bank  inxthis  court,  it  is  difficult  to 
see  why  they  should  not  be  allowed  to  sue  in  this  court 
defendants  who  are  citizens  of  New  York.  I  can  perceive 
no  evidence,  in  the  legislation  referred  to;  that  congress  in- 
tended that  this  court  should  not  assume  the  jurisdiction 
invoked  in  this  suit. 

So,  too,  the  provision  in  the  second  section  of  the  act  of 
July  27th,  1868  (15  U.  S.  Stat.  at  Large,  227),  withhold- 
ing from  banking  corporations  organized  under  a  law  of  the 
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United  States,  the  privilege  conferred  by  that  act  on  other 
corporations  organized  under  a  law  of  the  United  States  of 
removing  into  a  federal  court  certain  suits  brought  against 
it,  cannot  be  regarded  as  affecting  the  question  of  original 
jurisdiction  involved  in  this  case. 

I  am,  therefore,  satisfied,  that  the  averments  of  the  bill 
are  sufficient  to  show  jurisdiction,  and  that  this  court  has 
jurisdiction  of  this  suit.  On  the  merits,  the  plaintiffs  are 
entitled  to  the  receivership  and  the  injunction  asked  for  in 
their  notice  of  motion,  so  far  as  concerns  the  property 
specified  in  the  first  and  second  clauses  of  such  notice ;  but, 
inasmuch  as  such  property  exceeds  the  amount  of  the  plain- 
tiff's claim,  the  receiverships  and  injunction  will  be  dis- 
charged on  the  furnishing  to  the  plaintifls  of  satisfactory 
security  for  the  payment  of  their  claim,  if  they  shall  recover 
in  the  suit.  An  order  will  be  settled  on  notice  embodying 
proper  provisions. 
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SUPREME  COURT. 

JAMES    SHORT    agt.    HORACE    HOOKER    and    RICHARD 
GALLAGHER. 

In  an  action  against  the  sureties  on  a  bail  bond  given  6n  an  arrest,  where  the  sheriff 
has  made  return  of  an  execution  against  the  body  of  their  principal  that  he 
cannot  be  found,  an  answer  that  the  judgment  against  the  principal  has  been 
reversed  and  set  aside  by  an  appellate  court,  furnishes  a  good  defense. 

Where  the  reversal  was  before  the  expiration  of  the  time  to  answer,  it  was  properly 
set  up  as  a  defense,  if  it  had  not  been  made  till  after  judgment  had  passed  against 
the  defendants  the  court  would  relieve  them  on  motion. 

Jefferson  Special  Term,  November  15,  1870. 

THIS  was  an  action  upon  an  undertaking  of  bail  given  to 
discharge  a  defendant  from  arrest. 

The  complaint  alleges  that  in  January,  1869,  one  William 
Barry  was  duly  arrested  upon  an  order  of  arrest  at  the  suit 
of  the  plaintiff  herein.  That  the  defendant  executed  the 
undertaking  required  by  the  Code,  and  Barry  was  thereupon 
discharged  from  the  arrest.  That  in  April,  1870,  judgment 
was  recovered  in  the  action  in  favor  of  the  plaintiff  for 
$1,750,  damages  and  costs,  and  duly  docketed  in  the  Jeffer. 
son  county  clerk's  office.  That  an  execution  against  the 
property  of  Barry  was  issued  to  the  sheriff  of  that  county 
and  returned  wholly  unsatisfied.  That  thereupon  an  ex- 
ecution was  issued  against  his  person,  and  the  sheriff  made 
return  thereon,  that  said  Barry  was  not  to  be  found  within 
the  county.  The  complaint  also  alleged  that  the  defendant 
in  said  suit  before  judgment  was  rendered  therein,  departed 
from  this  state,  and  had  not  since  returned,  and  demanded 
judgment  against  the  defendants,  the  sureties  on  the  bond, 
for  the  amount  of  the  recovery  against  Barry  with  interest 
and  costs.  The  defendants  answered,  and  denied  all  the 
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allegations  in  the  complaint,  and  for  a  second  and  separate 
defense,  alleged  in  substance  that  the  defendant  in  the 
original  judgment,  duly  appealed  therefrom  to  the  general 
term,  and  that  the  judgment  was  reversed,  vacated  and  set 
aside. 

The  plaintiff  demurred  to  the  second  defense,  and  insisted 
that  the  reversal  of  the  judgment  was  no  defense  in  an 
action  on  the  undertaking.  That  the  defendants  must  avail 
themselves  of  that  by  motion  to  the  court  to  exonerate  them 
as  bail,  and  not  by  answer. 

N.  WHITING,  for  the  plaintiff, 

Cited,  in  support  of  the  demurrer,  24  Wend.,  275  ;  12 
Barb.,  610  j  7  How.,  37 ;  22  Wend.,  612  ;  4  Johns.,  406  ; 
12  Abb.,  81. 

D.  O'BRIEN,  for  defendants, 

Cited  Tappan  agt.  Van  Wagner,  3  Johns.,  465  ;  Me- 
chanics1 Sank  agt.  Hazard,  9  Johns.,  392;  Graham's 
Prac.j  432 ;  2  East.,  439 ;  13  Wend.,  514. 

MORGAN,  J. — I  am  of  opinion  that  the  answer  furnished 
a  good  defense  to  the  suit,  upon  the  bail  bond  against  the 
sureties.  There  is  no  longer  any  record  of  judgment  against 
the  principal,  the  same  having  been  set  aside  by  the  appellate 
court. 

It  was  long  ago  resolved  that  if  an  action  of  escape  be 
brought  against  the  sheriff,  but  the  judgment  upon  which 
it  is  founded  be  reversed  before  such  time  as  the  defendant 
is  forced  to  plead,  he  may  plead  null  tiel  record,  (Bacon's 
Ab.,  Title  Error,  M.  3,  p.  121.)  If,  after  judgment  in  scire 
facias  against  bail,  the  judgment  against  the  principal  is 
reversed,  this  is  no  reversal  of  the  judgment  against  the 
bail,  because  it  is  a  collateral  judgment  by  itself.  But  it  is 
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added  that  in  such  case,  the  bail  may  be  relieved  by  audita 
querela,  (Id.,  p.  122).  Now  an  audita  querela  would  not  lie 
for  matter  that  could  be  pleaded  as  a  bar  to  the  action,  for 
if  it  could  be  pleaded  it  was  the  party's  own  fault,  and 
therefore,  he  shall  not  be  relieved,  that  the  pleadings  may 
not  be  endless,  (1  Bacon's  Ah.,  Titk,  "audita  qiierela," 
424). 

I  conclude  from  these  authorities,  that  as  the  reversal  of 
the  judgment  against  the  principal  was  before  the  time  to 
answer  the  complaint  expired,  the  defendants  were  required 
to  set  it  up  in  their  answer,  in  order  to  avail  themselves  of 
the  defense.  If  j  udgment  had  passed  against  the  defendants, 
before  an  opportunity  occurred  to  set  up  the  defense,  the 
court  would  doubtless  relieve  them  on  motion. 

The  defendants  are  entitled  to  judgment  on  the  demurrer, 
with  leave  to  the  plaintiff  to  amend  his  complaint  upon 
payment  of  the  costs  of  the  demurrer  within  twenty  days. 
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HERMAN   STURM   agt.  THE    GREAT   WESTERN    INSURANCE 
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COMPANY. 


The  rale  ia,  that  if  a  vessel  sink  in  ordinary  sea-going  weather,  without  any  super- 
vening cause  of  destruction,  there  must  be  some  inherent  defect  or  decay  in  or 
about  the  ship,  and  that  she  sank  in  consequence  thereof,  and  that  she  was 
nnseaworthy  before  she  left  port. 

In  negotiating  a  contract  of  insurance  the  parties  are  not  upon  a  level,  nor  do  they 
deal  at  arm's  length.  The  insurer  is  presumed  to  be  ignorant,  and  the  insured 
informed,  in  respect  to  the  subject  to  be  insured ;  but  reposes  exclusively  on  the 
intelligence  communicated  by  the  insured.  The  parties  occupying  this  unequal 
position,  the  law  exacts  of  the  party  holding  the  position  of  advantage  the  utmost 
good  faith  and  candor  in  communicating  the  facts  affecting  the  risk.  And  the 
responsibility  of  the  insured  is  proportioned  to  his  obligation ;  so  that,  being  in 
duty  bound  to  disclose  whatever  may  be  material  to  the  hazard,  or  may  enter  as 
an  element  in  the  estimate  of  the  premium,  if  he  consciously  withhold  any  such 
material  fact  the  contract  is  vitiated  in  its  origin,  and  he  can  never  recover  on  a 
contract,  which  is  the  offspring  of  his  own  fraudulent  concealment. 

Whether  in  an  action  upon  contract  or  in  tort,  the  plaintiff  is  forever  precluded 
from  recovery  the  moment  it  appears  his  own  wrong  or  negligence  is  involved 
in  the  injury  of  which  he  complains. 

The  value  of  the  thing  insured  is  obviously  and  essentially  material,  as  well  to  the 
risk  run,  as  to  the  indemnity  to  be  paid  ;  and  if  the  insured  knowingly  exaggerate 
that  value  and  the  insurer  rely  upon  the  statement  of  such  excessive  value  in 
entering  into  the  contract,  the  former  loses  all  right  to  legal  redress . 

Trial  Term,  January,  1871. 

THE  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 


Mr.  PARSONS,  for  plaintiff. 
Mr.  CHOATE,  for  defendant. 

McCuNN,  J. — This  is  one  of  the  most  extraordinary  cases 
I  have  ever  been  engaged  in  trying — a  case,  the  details  of 
which,  together  with  the  examination  of  evidence,  require 
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the  strictest  vigilance  on  the  part  of  a  court.  Indeed,  I 
have  been  more  vigilant  in  my  attention  to  its  details  than 
I  am  ordinarily,  for  the  reasons  that  cases  of  a  similar  kind 
have  been  tried  by  some  of  my  brethren  and  they  pursued 
a  different  course  to  the  one  I  am  about  to  take.  Perhaps 
the  evidence  in  this  case  is  much  stronger  against  the  plain- 
tiff's recovery  than  in  the  other  cases.  Of  this  I  know  not, 
but  one  thing  I  do  know,  that  the  proof,  as  far  as  it  has 
gone,  has  revealed  to  my  mind,  to  say  the  least,  a  most 
singular  state  of  facts,  and  which  show  upon  their  surface 
such  a  condition  of  affairs  as  will  not  warrant  me  in  allow- 
ing the  jury  to  pass  upon  them. 

The  plaintiff  alleges  that  he  was  the  agent  for  the  Mexi- 
can Government  and  was  engaged  in  the  purchase  of  arms, 
and,  as  a  venture  on  his  own  behalf  after  the  close  of  the 
war  in  Mexico  (1867),  he  loaded  a  schooner  of  160  or  170 
tons  burden. 

The  mate  testifies,  he  receipted  for  a  large  number  of 
boxes,  and  the  stevedore  says  he  put  them  in  the  hold  of  the 
ship  ;  he  and  the  mate  did  not  see  the  contents  of  the  boxes 
— indeed,  no  one  has  testified  to  the  contents  of  the 
boxes. 

The  plaintiff  says,  he  bought  $35,000  of  the  goods  from 
an  itinerant  broker  named  Mullen,  and  paid  cash  for  them, 
paid  for  them  in  greenbacks,  not  in  checks ;  that  he  paid 
him  $10,000  of  this  sum  in  advance  ;  that  he  kept  no 
books  in  this  case,  but  hud  done  so  in  every  other  trans- 
action with  the  world  j  he  says  Mullen  had  no  place  of  busi- 
ness j  has  none  now,  but  is  wandering  about,  plaintiff 
knows  not  where ;  indeed,  it  is  clear  that  he  is  a  man  of  no 
account,  and,  to  my  mind,  the  very  last  in  the  world  to 
have  the  possession  of  goods  to  the  extent  of  thirty-five  or 
forty  thousand  dollars,  and,  to  say  the  least,  the  whole  of 
plaintiff's  statement  about  the  purchase  from  Mullen  is  very 
improbable.  Then,  again,  the  plaintiff  says  that  excepting 
the  moneys  he  so  mysteriously  paid  in  bills  to  Mullen  out 
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of  a  cargo  valued  at  $213,000,  he  only  had  paid  about  $500 
in  cash,  the  balance  of  the  goods  being  all  paid  for  in  Mexi- 
can bonds  at  sixty  cents  on  the  dollar. 

Out  of  all  this  extensive  cargo,  and  out  of  the  vast  num- 
ber of  boxes  which  must  necessarily  be  required  to  contain 
such  vast  quantities  of  equipments  and  accoutrements  for 
armies,  not  a  single  respectable  firm  in  this  city  is  shown  to 
have, sent  a  single  package. 

Now,  as  to  the  plaintiff's  own  statement  to  the  under- 
writers, he  says  he  did  not  acquaint  them  that  the 
valuation  which  he  put  upon  these  goods — and  which 
were  enormously  overvalued — was  based  on  the  value  of 
Mexican*  bonds  at  sixty.  In  his  book  which  he  publishes  he 
shows  that  these  bonds  were  worth  about  ten  or  fifteen 
cents  on  the  dollar,  and  yet  he  says  he  had  freighted  a 
schooner;  two  thirds  of  her  large  cargo  ($213,000)  had 
been  paid  for  in  these  bonds,  valued  at  sixty  cents.  All 
this  was  concealed  from  the  company.  Not  only  that,  but 
there  has  not  been  shown  yet  in  this  case  that  there  has 
been  ten  thousand  dollars'  worth  of  valuable  goods,  all  put 
together,  that  went  on  board  of  this  vessel. 

It  has  been    testified  to  that  large    numbers    of  boxes 

C3 

came  there  mysteriously,  no  one  could  tell  from  where. 
They  were  placed  in  the  ship's  hold  and  coal  thrown  over 
them,  and  I  am  asked  to  believe  that  they  contained  arms 
and  munitions  of  war,  and  I  am  required  to  allow  the  jury 
to  believe  they  contained  quantities  of  such  material.  I 
decline  to  believe  it.  Again,  the  evidence  of  the  captain 
and  the  first  officer  of  the  ship  shows  the  vessel  to  have 
been  entirely  unseaworthy  when  she  left  this  port.  The 
vessel  was  purchased,  as  plaintiff  alleges,  for  $4,000,  to 
carry  to  Mexico  a  valuable  freight  worth  $213,000,  and 
ihen  the  account  of  the  voyage  given  by  the  mate  and  cap- 
tain shows  that  no  rough  weather  during  the  trip  was 
experienced,  yet  the  schooner's  butts  were  started  and  she 
went  ;ipparently  down  from  her  own  inherent  weakness. 
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Now,  the  rule  is,  that  if  a  vessel  sink  in  ordinary  sea-going 
weather,  without  any  supervening  cause  of  destruction, 
there  must  be  some  inherent  defect  or  decay  in  or  about  the 
ship,  and  that  she  sank  in  consequence  thereof,  and  that 
she  was  unseaworthy  before  she  left  port.  (Walsh  agt. 
Washington  Ins.  Co.,  3  Bolts.,  202.) 

In  negotiating  a  contract  of  insurance  the  parties  are  not 
upon  a  level,  nor  do  they  deal  at  arm's  length.  The  insurer 
is  presumed  to  be  ignorant,  and  the  insured  infornjed,  in 
respect  to  the  subject  to  be  insured.  Hence,  in  forming  the 
contract,  the  insurer,  except  he  undertake  to  inquire  for 
himself,  does  not  rely  on  his  own  resources,  but  reposes 
exclusively  on  the  intelligence  communicated  bythfe  insured. 
And  hence,  further,  the  parties  occupying  this  unequal  posi- 
tion, the  law  exacts  of  the  party  holding  the  position  of 
advantage,  i.  e.,  the  insured,  the  utmost  good  faith  and  can- 
dor in  communicating  the  facts  affecting  the  risk.  So  it  is 
the  contract  of  insurance  is  characterized,  in  legal  language, 
as  a  contract  uberrimce  fidei.  And  the  responsibility  of  the 
insured  is  proportioned  to  his  obligation  ;  so  that,  being  in 
duty  bound  to  disclose  whatever  may  be  material  to  the 
hazard,  or  may  enter  as  an  element  in  the  estimate  of  the 
premium,  if  he  consciously  withhold  any  such  material  fact 
the  contract  is  vitiated  in  its  origin,  and  he  can  never 
recover  on  a  contract  which  is  the  offspring  of  his  own 
fraudulent  concealment.  This  rule  is  not  only  the  dictate 
of  morality,  but  is  in  harmony  with  all  the  analogies  of  the 
law  (Phillips  on  Insurance,  $  535,  et  seq). 

Whether  in  an  action  upon  contract  or  in  tort,  the  plain- 
tiff is  forever  precluded  from  recovery  the  moment  it 
appears  his  own  wrong  or  negligence  is  involved  in  the 
injury  of  which  he  complains. 

The  value  of  the  thing  insured  is  obviously  and  essen- 
tially material,  as  well  to  the  risk  run,  as  to  the  indemnity 
to  be  paid ;  and  if  the  insured  knowingly  exaggerate  that 
value,  and  the  insurer  reJy  upon  the  statement  of  such 
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excessive  value  in  entering  into  the  contract,  the  former 
loses  all  right  to  legal  redress. 

In  proportion  as  the  insured  over-estimates  the  value  of 
the  thing  insured  is  he  tempted  to  relax  those  precautions 
for  its  protection  on  which  the  insurer  relies  for  his  safety. 
And  this  is  presenting  the  proposition  in  the  least  effective 
aspect ;  for  it  might  well  be  declared  a  presumption  of  law 
that  he  who  designedly  and  egregiously  over-estimates  the 
value  of  the  property  which  he  insures  does  so  with  some 
sinister  purpose. 

The  books,  I  am  aware,  do  not  reckon  an  over-valuation 
among  the  misrepresentations  which  ipso  facto  avoid  a 
policy.  Nor  should  a  casual  or  unimportant  or  honest  over- 
valuation avail  to  deprive  of  all  redress.  But  when  the 
over-valuation,  as  in  the  case  on  trial,  is  designed,  and  is 
not  only  intentional  but  is  out  of  all  proportion  beyond  the 
cost,  the  actual  and  the  market  value,  I  hold  that  as  well 
the  law  as  public  policy  requires  that  such  over-valuation 
should  be  deemed  a  conclusive  presumption  of  fraud — of 
fraud  which  vitiates  and  annuls  the  contract.  To  hold 
that,  notwithstanding  such  deliberate  and  flagrant  over- 
valuation, the  insured  may  yet  recover  according  to  the 
true  value,  would  be  to  enable  him  to  realize  an  inordinate 
indemnity  if  not  detected  in  his  fraud,  or  if  detected  then 
to  obtain  compensation  in  conformity  to  an  honesty  of 
measure  which  he  himself  repudiated  in  the  beginning. 

The  plaintiff  himself  havjng  avowed  that  he  knowingly 
caused  the  goods  in  controversy  to  be  insured  at  a  figure 
enormously  beyond  their  cost  price  and  enormously  beyond 
their  actual  and  their  market  value,  has  no  claim  for  relief 
which  a  court  of  justice  can  recognize  and  enforce. 

The  nonsuit  must  be  ordered, 
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SUPREME  COURT. 

DAVID  S.  BENNETT  agt.  JAMES  M.  MATTHEWS  and  JAMES 
D.  WARREN. 


A  circuit  judge  has  power,  under  the  act  of  1861,  to  draw  an  additional  panel  of 
jurors,  before  the  commencement  of  the  trial,  from  the  city  box,  notwithstanding 
the  provisions  of  the  act  of  1870,  providing  for  an  additional  panel  of  thirty-six 
jurors  to  be  drawn  from  the  county  box,  by  the  circuit  courts  and  courts  of  oyer 
and  terminer,  whenever  a  greater  number  of  jurors  are  required,  in  addition  to 
the  regular  panel. 

While  the  authority  contained  in  the  act  of  1870,  is  complete  and  ample  for  all  ordi- 
nary emergencies,  it  has  not  been  rendered  mandatory  upon  the  courts ;  but  such 
additional  jurors  may  be  secured  by  the  provisions  of  the  act,  leaving  all  other 
statutes  upon  the  subject  unrepealed  and  in  full  force. 

Consequently  a  verdict  rendered  by  a  jury  composed  in  part  by  those  drawn  under 
the  act  of  1861,  does  not  render  the  verdict  irregular. 

The  summoning  of  one  juror  by  the  sheriff,  in  place  of  and  as  a  substitute  for  another 
of  the  same  name,  who  was  regularly  drawn  on  the  panel,  although  constituting 
a  gross  violation  of  duty  on  the  part  of  the  officer,  is  not,  of  itself,  sufficient  to 
render  a  verdict  afterwards  rendered  by  him  and  the  other  eleven  jurors,  who 
were  regularly  drawn  and  summoned  invalid,  where  no  actual  injury  or  prejudice 
to  the  rights  of  the  party  are  shown. 

The  verdict  of  a  jury  will  not  be  set  aside  as  irregular,  because  one  of  the  jurors 
was  an  alien — an  unnaturalized  citizen,  where  the  objection  was  not  raised  and 
proper  challenge  made  when  the  jury  was  drawn.  In  such  case,  the  parties 
are  concluded,  although  the  fact  forming  the  objection,  may  not  have  come  to 
.their  knowledge  until  after  the  trial. 

Erie  Special  Term,  December,  1870. 

MOTION  for  new  trial  on  the  ground  of  irregularity. 

WM.  H.  GREEN,  WM.  DORSHEIMER  and  E.  C.  SPRAGUE, 

for  plaintiff. 
A.  P.  LANING,  for  defendants. 

DANIELS,    J. — This    action    was    tried    at    the    circuit 
cour,t,  held  iu  Erie  county  in  the  month  of  October,  1870, 
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and  a  verdict  rendered  in  favor  of  the  defendants.  Before 
the  trial  was  commenced  an  additional  panel  of  twenty-four 
jurors  was  ordered  to  be  drawn  from  the  city  box,  to  appear 
on  the  following  day,  by  the  justice  presiding  at  such  cir- 
cuit. And  according  to  the  statement  contained  in  the  affi- 
davit of  one  of  the  plaintiff's  attorneys,  these  jurors  were 
drawn  from  the  city  box  in  pursuance  of  such  order  by  the 
clerk  and  the  sheriff.  This,  it  is  now  claimed  on  behalf  of 
the  plaintiff,  constituted  such  an  irregularity  as  to  render 
the  verdict  afterwards  rendered  by  the  jury  in  part  formed 
of  the  persons  thus  drawn,  incapable  of  being  legally  main- 
tained. 

This  position  is  supposed  to  be  sustained  by  the  provis- 
ions of  the  act  passed  on  the  twenty-seventh  of  April, 
1870  (Laics  of  1870,  vol.  1,  952-3).  By  that  act  power 
was  conferred  upon  circuit  courts  and  courts  of  oyer  and 
terminer  to  draw  additional  jurors,  not  exceeding  thirty-six 
in  number,  whenever  the  attendance  of  a  greater  number 
was  required  than  the  laws  previously  relating  to  that  sub- 
ject had  provided,  should  be  drawn  and  summoned.  When 
that  authority  is  made  use  of  for  the  purpose  of  supplying  the 
requisite  number  of  jurors,  the  statute  peremptorily  requires 
that  the  additional  jurors  shall  be  drawn  from  the  box  con- 
taining the  jurors  from  which  the  petit  jurors  for  the  county 
partnership  ;  that  he  should  have  the  entire  and  exclusive 
are  drawn.  And  the  jurors  to  be  drawn  from  it  are  to  be 
drawn  by  the  clerk  in  the  presence  of  the  court,  and  after- 
wards summoned  by  the  sheriff  at  least  two  days  before  the 
time  when  their  attendance  is  required. 

But  while  this  authority  is  complete,  and  ample  for  all 
ordinary  emergencies,  it  has  not  been  rendered  mandatory 
upon  the  courts.  This  appears  by  the  phraseology  made 
use  of  in  the. act.  For  that  does  not  require  that  additional 
jurors  shall  be  secured  under  its  provisions,  but  merely  pro- 
vides that  they  may  be  so  procured.  Its  object  appears  to 
have  been  simply  to  enlarge  the  powers  previously  con- 
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ferred  upon  the  courts  for  the  accomplishment  of  the  same 
substantial  result.  And  nothing  is  contained  in  the  act 
manifesting  a  design  to  abrogate,  repeal,  or  supersede  the 
antecedent  laws  relating  to  the  same  subject  matter.  These 
considerations  of  themselves  disclose  sufficient  reasons  for 
construing  the  term  "  may,"  which  the  legislature  has 
made  use  of  in  providing  the  authority  according  to  its 
usual  and  popular  signification,  and  for  withholding  from  it 
the  mandatory  effect  sometimes  given  to  that  word.  In  the 
present  instance  there  is  no  public  interest  whatsoever 
dependent  for  its  proper  observance  upon  a  different  con- 
struction being  given  to  that  word,  and  no  object  indicated 
by  the  act  requiring  such  a  construction  for  its  protection 
and  support.  It  is  not,  therefore,  within  the  authorities 
which  in  a  certain  class  of  cases  have  given  to  this  term  a 
mandatory  import  opposed  to  its  common  signification 
(Mayor,  &c.  agt.  Furze,  3  Hill,  612-14-15),  but  within 
the  principle  requiring  that  exposition  to  be  adopted, 
"  which  carries  into  effect  the  true  intent  and  object  of  the 
legislature  in  the  enactment,"  where  '*  the  ordinary  mean- 
ing of  the  language  must  be  presumed  to  be  intended, 
unless  it  would  manifestly  defeat  the  object  of  the  pro- 
visions" ( Minor  agt.  Mechanics'  Bank,  <#c.,  1  Peters,  46, 
64-5). 

This  act  contains  no  repealing  clause  whatsoever,  and 
no  allusion  to  the  laws  previously  relating  to  the  same  sub- 
ject. And  it  is  in  no  way  in  conflict  with  either  of  such 
laws,  as  it  has  been  already  construed.  For  that  reason  it 
cannot  be  allowed  to  produce  the  repeal  of  either  of  those 
laws  by  implication.  When  a  law  is  enacted,  it  is  to  be 
presumed  that  the  body  enacting  it  has  in  mind  all  the 
laws  already  existing  relating  to  the  same  subject.  And 
if  the  intention  existed  of  changing  or  repealing  such  laws, 
either  wholly,  or  partially,  that  such  intention  would  be 
expressed  in  terms.  Where  that  has  not  been  done,  the 
later  act  is  not  allowed  to  repeal  the  former,  unless  the 
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later  is  so  manifestly  inconsistent  with  the  laws  previously 
existing  as  to  bring  one  in  direct  conflict  with  the  other. 
No  such  conflict  can  be  found  in  the  present  instance.  For 
there  is  nothing  in  the  law  of  1870  which  in  any  way  is 
incompatible  with  the  exercise  of  the  authority  provided 
by  previous  statutes  for  supplying  courts  of  record  with 
additional  numbers  of  jurors. 

A  construction  of  the  act  of  1870,  which  should  render 
it  mandatory  and  exclusive,  would  be  attended  with  such 
a  degree  of  inconvenience  as  to  render  the  administration 
of  justice  impracticable  in  all  those  cases  where  any  con- 
siderable portion  of  the  public  had  pre-judged  the  merits 
of  the  controversy.  For  this  act  limits  the  number  of 
jurors  which  may  be  drawn  under  its  authority  to  thirty- 
six,  while  causes  not  unfrequently  employ  the  attention  of 
the  courts  where  a  much  larger  number  of  additional  jurors 
are  required  to  draw  the  number  necessary  for  the  purpose 
of  forming  a  single  jury.  This  circumstance  of  itself  sup- 
plies a  very  cogent  reason  in  support  of  the  construction 
already  given  to  this  act.  That  construction  should  cer- 
tainly be  adopted  when  it  is  found  to  be  consistent  with 
the  language  of  the  law,  which  will  render  it  useful  in  the 
administration  of  justice,  rather  than  the  one  which  would 
convert  it  into  a  source  of  embarrassment  in  the  very  pro- 
ceeding it  was  designed  to  facilitate. 

Under  this  construction,  the  presiding  justice  at  the 
circuit  had  the  power  to  order  the  additional  jurors  to  be 
drawn  from  the  city  box,  under  the  act  of  1861,  as  he  in 
the  exercise  of  his  discretion  deemed  that  to  be  the  most 
expedient  course  to  be  then  pursued.  By  that  law,  the 
clerk  has  been  required  to  provide  a  box,  in  which  the 
names  of  all  persons  selected  and  returned  as  suitable  persons 
to  serve  as  jurors  in  the  city  or  town  where  the  courts  are 
appointed  by  law  to  be  held,  are  to  be  deposited.  And 
from  that  box,  the  court  may  direct  the  sheriff,  in  its 
presence  to  draw  such  a  number  of  names  as  shall  be  suffi- 
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cient  to  supply  the  jurors  required  for  the  transaction  of  its 
business  ( Laws  0/1861,  528-9). 

This  was  evidently  the  act  under  which  the  court  in- 
tended to  and  did  proceed  in  the  present  instance.  For 
the  jurors  required  were  directed  to  be  drawn  from  the  city 
box,  to  appear  the  next  day  before  the  court.  And  this 
order  was  substantially  complied  with,  for  it  appears  that 
the  additional  jurors  were  drawn  from  that  box  by  the 
clerk  and  the  sheriff,  in  pursuance  of  its  direction.  The 
circumstance  that  the  clerk  aided  the  sheriff  in  the  dis- 
charge of  this  duty,  can  in  no  manner  be  allowed  to  impair 
the  regularity  of  the  proceeding. 

When  the  additional  jurors  were  drawn,  the  name  of  John 
Fleming  who  was  a  qualified  juror  residing  in  the  fourth 
ward,  and  returned  as  such,  was  found  to  be  among  them  « 
and  he  was  required  to  be  summoned  as  one  of  such  jurors 
for  the  court.     But  the  officer  who  was  charged  with  the 
performance  of  that  duty,  on  account  of  some  unexplained 
reason,  failed  to  summon  that  person,  and  in  his  place  sum- 
moned a  person  of  the  same  name  residing  in  the  first  ward 
of  the  city,  who  constituted  one  of  the  panel  that  tried  the 
present  action.     This  substitution  of  one  person  in  place  of 
another  by  the  officer,  who  was  directed   to  summon  duly 
the  persons  who  had  been  drawn,  undoubtedly  constituted  a 
gross  violation  of  duty  on  his  part.     But  that  of  itself  is  not 
sufficient  to  render  the  verdict,  afterwards  rendered  by  him, 
and  the  other  eleven  jurors  who  were  regularly  summoned 
and  drawn,  invalid.     To  produce  that  result,  it  should  have 
been  shown  that  the  plaintiff  was  actually  injured  or  pre- 
judiced in   his   rights   by  this  misconduct  of  the  officer, 
nothing   indicating  that  such  was  the  fact,  has  been  pre- 
sented by  the  papers  produced  in  support  of  this  motion. 
The  rule  upon  that  subject,  in  the  case  of  the  People  agt. 
Eansom,  was  stated  to  be,   ''that  any  mere  informality  or 
mistake  of  an  officer  in  drawing  a  jury,  or  any  irregularity 
or  misconduct  in  the  jurors  themselves,  wi)l  not  be  a  sum'- 
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cient  ground  for  setting  aside  a  verdict,  either  in  a  criminal 
or  civil  case,  where  the  court  are  satisfied  that  the  party 
complaining  has  not,  or  could  not  have,  sustained  any  in- 
jury from  it,"  (7  Wend.,  418,  424).  And  it  would  be 
clearly  improper  to  assume  that  any  injury  had  been  pro- 
duced by  the  misconduct  of  the  officer,  when  nothing  of 
that  kind  was  affirmed  by  the  party  complaining.  It  has 
not  been  even  claimed  that  the  verdict  would  have  been 
different  if  this  person  had  not  been  upon  the  jury,  and  the 
John  Fleming  actually  drawn  had  occupied  his  seat. 

This  case  differs  from  that  of  The  King  agt.  Tremaine  (16 
Eng.  Com.  Law,  318-19),  in  the  circumstance  that  the 
person  who  there  took  his  seat  in  the  jury  box,  when 
another  and  different  person  was  named  and  called,  had  not 
in  fact  been  summoned  to  attend  the  court  as  a  juror.  And 
particular  emphasis  is  given  to  that  circumstance  by 
SUTHERLAND,  J.,  in  reviewing  the  very  similar  case  of  Hill 
agt.  Yates  (12  East.,  229),  where  a  conclusion  was  reached 
which  is  somewhat  at  variance  with  that  declared  in  The 
King  agt.  Tremaine.  (7  Wend.,  424).  In  both  those  cases 
the  person  whose  presence  was  complained  of,  fraudulently 
imposed  himself  upon  the  court,  as  the  person  who  had 
been  summoned  by  the  officer.  But  in  the  present  case, 
the  person  was  summoned,  and  appeared  before  the  court 
in  pursuance  of  the  summons.  As  between  himself  and  the 
public  authorities,  his  attendance  was  regular.  It  was  the 
fault  of  the  officer  not  of  the  person  complying  with  the 
summons,  that  he  presented  himself  before  the  court  and 
became  a  member  of  the  panel  in  this  cause.  And  under, 
the  principle  already  mentioned,  the  verdict  for  that  reason 
cannot  be  disturbed,  see  also  to  the  same  effect,  Cole  agt.. 
Perry  (6  Cow.,  5S4 ;  3d  E.  S.,  5th  ed.  723,  sub.  14  o/§  7).. 

The   remaining  ground   upon  which  the  motion  to  set 

aside  the  verdict  has  been  placed  is,  the  fact  that  the  John 

Fleming  who  was  summoned  and  drawn  upon  the  jury,  was 

at  that  time  an  unnaturalized  alien.     By  a  statute  of  this, 

VOL.  XL.  28 
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state  such  persons  are  declared  incapable  of  serving  upon 
any  jury  (3d  E.  S.  5th  ed.,  8,  §  42).  This  incapacity  formed 
a  good  ground  of  challenge  to  this  juror  for  what  in  law  is 
known  as  principal  cause  propter  defectum.  And  if  he  had 
been  objected  to  in  that  manner,  he  would  without  doubt, 
have  been  excluded  from  the  jury.  Among  these  causes  of 
challenge  to  jurors,  are  the  defects  of  alienage,  old  age, 
infancy,  and  the  want  of  property,  or  other  qualification 
required  by  law  (1  Burrill's  Pr.,  454).  This  as  well  as 
the  other  forms  of  challenges  to  jurors,  is  required  by  the 
well  settled  rules  of  practice  to  be  taken  before  the  juror 
whom  it  may  be  proposed  to  challenge  has  been  sworn,  or 
taken  his  seat  in  the  jury  box.  Objections  of  that  character 
are  preliminary  in  their  nature,  and  are,  therefore,  required 
to  be  taken  before  the  actual  trial  of  the  cause  has  been 
commenced.  If  not  taken  at  that  time,  the  right  after- 
wards to  object  is  so  far  waived  as  to  render  the  disposition 
of  the  objection  afterwards  very  much  a  matter  of  discre 
tion  (1  SurreWs  Pr.,  468).  Ana1  that  discretion  is  only^ 
exercised  for  the  purpose  of  setting  aside  the  verdict  where 
it  can  be  made  to  appear  that  positive  injustice  may  be 
prevented  by  doing  so. 

Hence,  the  verdict  of  a  jury  will  not  be  set-aside  because 
one  or  more  of  the  jurors  did  not  possess  all  the  qualifica- 
tions required  by  law,  in  order  to  render  them  competent 
to  serve.  Upon  this  subject,  SUTHERLAND,  J.,  in  the  case  of 
the  People  agt.  Jewett  (6  Wend.,  388-9),  declared  his  con- 
clusion to  be  that,  tf  a  verdict  either  in  a  civil  or  criminal 
ease,  would  not  be  set  aside  merely  on  the  ground  that  one 
or  more  of  the  jurors  had  not  the  property  qualification 
required  by  law.  It  very  frequently  occurs  that  such  mis- 
takes are  made  in  the  panel  and  jurors  undoubtedly  some- 
times serve  without  the  requisite  legal  qualifications.  But 
if  the  objection  is  not  raised  when  the  jury  is  drawn,  the 
parties  are  concluded  although  the  fact  may  not  have  come 
to  their  knowledge  until  after  the  trial."  In  the  case  of 
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Secord  agt.  Burling  (1  How.,  175),  one  of  the  jurors  was 
over  sixty  years  of  age,  and  a  motion  was  made  to  set 
aside  the  verdict  for  that  reason.  But  the  court  held  that 
the  objection  came  too  late  and  declined  to  interfere.  In 
Ciark  agt.  Van  Vrariken  (20  Barb.,  278),  the  county  court 
reversed  a  justice's  judgment  because  three  of  the  jurors  in 
the  cause  did  not  possess  the  property  qualification  re- 
quired by  law.  But  a  general  term  of  this  court  reversed  the 
judgment  of  the  county  court,  and  affirmed  that  of  the 
justice,  holding  that  the  objection  was  waived,  because  it 
was  not  taken  before  the  trial,  even  though  the  defendant 
had  failed  to  appear  when  the  cause  was  called  and  tried, 
(Id.,  281).  The  rule  is  the  same  in  criminal  cases  (Barb. 
Grim.  Law,  354). 

Any  different  rule  would  introduce  very  great  instability, 
and  uncertainty  in  the  administration  of  the  law.  If  the 
present  motion  could  succeed,  the  court  with  equal  pro- 
priety could  be  asked  to  set  aside  every  verdict  in  criminal 
and  civil  causes,  rendered  at  the  courts  where  this  man  was 
a  juror,  and  in  which  he  concurred.  And  the  same  result 
would  attend  the  trial  of  causes  where  tales  jurors  may  be 
summoned  by  the  sheriff,  either  from  the  bystanders,  or 
the  county  at  large,  if  an  unnaturalized  alien  happen  to 
be  found  among  the  number.  For  the  courts  still  possess 
the  power  of  supplying  jurors  in  that  manner  notwith 
standing  the  peculiar  phraseology  of  the  act  of  1861,  vol.  1, 
laws  of  1861,  1282-3. 

In  addition  to  the  reasons  already  assigned,  the  legislature 
has  provided  that  "the  court  shall  in  every  stage  of 'action, 
disregard  any  error  or  defect  in  the  pleadings,  or  proceed- 
ings which  shall  not  affect  the  substantial  rights  of  the  ad- 
verse party"  (Code  §  176).  No  such  right  was  affectedby  the 
irregularity  complained  of  in  this  case,  for  the  controversy 
was  heard  and  decided  by  the  requisite  number  of  jurors. 

The  result  of  these  various  considerations  is  that  the 
motion  to  set  aside  the  verdict  must  be  denied,  with  costs. 
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N.  Y.  SUPERIOR  COURT. 

RODNEY  I.   MASON,  plaintiff,  agt.   PATRICK   BRESLIN,  im- 
pleaded,  &c.,  defendant. 


Plaintiff's  exception  to  a  nonsuit  ordered  at  the  trial  before  the  court  and  a  jury 
may  be  ordered  to  be  heard  at  general  term  in  the  first  instance. 

The  cases  in  which  the  proceedings  upon  a  trial  before  a  court  and  jury  can  be 
reviewed  at  a  general  term  in  the  first  instance,  and  before  judgment,  stated,  and 
the  practice  relating  thereto  explained. 

In  an  action  for  rent  due  upon  a  written  lease  executed  by  two  of  four  defendants 
named  in  the  complaint,  parol  proof  offered  by  plaintiff  of  the  existence  of  an  un- 
derstanding between  him  and  all  the  defendants,  to  the  effect  that  the  lease  should 
be  executed  by  the  first-named  two  defendants  for  the  benefit  of  a  copartnership 
to  be  formed  between  all  the  defendants,  which  partnership  was  subsequently 
formed,  is  not  admissible  for  the  purpose  of  fastening  an  original  liability  under 
the  lease  upon  all  the  defendants. 

A  defendant  will  not  be  held  liable  for  rent  as  equitable  assignee  of  a  lease,  upon 
the  ground  of  the  privity  of  estate  existing  between  him  and  the  lessor,  unless 
charged  as  such  in  the  action.. 


General  Term,  February,  1870. 

Before  BARBOUR,  C.  J.,  McCuNN  and  FREEDMAN,  JJ. 

THE  action  was  brought  to  recover  a  balance  for  rent 
due  upon  a  lease  under  seal.  The  defendant  Breslin,  by 
separate  answer,  denied  each  and  every  allegation  contained 
in  the  complaint. 

Upon  the  trial  it  appeared,  before  plaintiff  rested  his  case, 
that  the  lease  bore  date  the  17th  day  of  October,  1868,  and 
was  executed  by  the  plaintiff  to  the  defendants,  Thomas  J. 
Stevens  and  Moses  Isles;  that  the  term  was  to  commence  on 
the  20th  day  of  October,  1868,  and  to  end  on  the  first  day 
of  May,  1872. 

It  further  appeared  that  subsequently  articles  of  copart- 
nership were  entered  into  between  the  defendants,  Thomas 
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J.  Stevens,  Moses  Isles,  Joseph  Martin,  and  Patrick  Breslin, 
bearing  date  October  20,  1868,  and  executed  October  30, 
1868,  whereby  a  copartnership  was  formed  between  the 
four  parties  named  therein,  which  was  to  commence  on  the 
20th  day  of  October,  1868,  and  to  continue  until  May  1, 
1872.  By  these  articles  it  was  agreed  that  Breslin  was  to 
supply  all  the  funds  necessary  for  the  purposes  of  the  co- 
partnership ;  that  he  should  have  the  entire  and  exclusive 
management  of  the  financial  department ;  that  Isles,  Stevens 
and  Martin  were  to  supply  the  lease  above  described  ;  that 
all  rents  and  expenses,  however,  should  be  equally  dis- 
charged and  all  profits  and  losses  equally  divided  between 
the  partners.  The  firm,  so  composed,  occupied  the  prem- 
ises described  in  the  lease  during  the  period  for  which  rent 
was  claimed.  Plaintiff  proved  the  amount  of  rent  due  under 
the  lease  ;  that  the  lease  was  made  out  before  the  formation 
of  the  copartnership,  but  not  delivered  until  afterwards, 
and  that  the  defendant  Breslin  had  promised  to  pay  the 
rent. 

The  following  questions  were  propounded  to  the  plaintiff) 
on  his  direct  examination : 

"  Was  it  agreed  between  you  and  these  defendants  that 
Mr.  Breslin  should  be  in  the  concern  ?" 

"  Did  he  ever  say  anything  to  you  about  his  being  a 
tenant  in  the  premises  V} 

These  questions  were  severally  objected  to  by  the  defend- 
ant, and  excluded  by  the  court.  Plaintiff  excepted. 

The  plaintiff  thereupon  offered  to  prove  that  it  was  the 
understanding  between  the  plaintiff  and  the  defendant 
Breslin  that  the  lease  should  be  taken  in  the  name  of 
Stevens  and  Isles,  'for  the  benefit  of  the  copartnership  com- 
posed of  the  defendants. 

The  court  excluded  the  evidence  and  plaintiff  excepted. 

Plaintiff  having  rested,  defendant  moved  for  a  dismissal 
of  the  complaint,  which  motion  was  granted.  Plaintiff 
excepted,  and  a  formal  order  was  thereupon  drawn  up  and 
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entered,  which,  after  setting  forth  the  title,  &c.,  reads  as 
follows : 

'<  This  case  coming  on  for  trial  before  the  court  and  a 
jury,  and  a  motion  being  made  by  Freling  H.  Smith,  of 
counsel  for  the  defendant  Breslin,  that  the  complaint  here- 
in be  dismissed,  it  is  ordered  that  said  motion  be  granted, 
subject  to  the  opinion  of  the  general  term  on  a  case  and 
exceptions  to  be  made  by  the  plaintiff,  the  same  to  be  heard 
in  the  first  instance  at  general  term,"  &c.,  &c.  Plaintiff 
excepted. 

The  order  also  directed  a  stay  of  proceedings  until  the 
decision  at  general  term. 

TAYLOR  &  ANDREWS,  attorneys  for  plaintiff. 
FRELING  H.  SMITH,  attorney  for  defendant. 

By  the  court,  FREEDMAN,  J. — It  has  been  settled  by  a 
long  series  of  decisions  that  there  are  but  two  cases  in. 
which  the  proceedings  upon  a  trial  before  a  court  and  jury 
can  be  reviewed  at  a  general  term  in  the  first  instance,  before 
judgment. 

One  is  where  the  unsuccessful  party  desires  to  move  for 
a  new  trial  upon  exceptions  taken  by  him  upon  the  trial, 
and  the  trial  judge  directs  that  such  motion  upon  said 
exceptions  be  heard  in  the  first  instance  at  a  general  term, 
and  that  the  entry  of  judgment  be  suspended  until  the 
decision  of  the  general  term.  In  such  case  the  exceptions 
must  be  there  heard  in  the  first  instance,  and  judgment 
there  given  under  section  265  of  the  Code.  Upon  such 
hearing  no  question  of  fact  can  be  discussed,  nor  the  point 
that  the  verdict  of  the  jury  is  against  the  weight  of 
evidence  (Hotctikiss  agt.  Hodge  38  Barb.,  118).  If  the 
exceptions  are  sustained,  the  general  term  will  grant  a  new 
trial ;  if  overruled,  render  final  judgment. 

The  other  case  is,  where,  upon  the  trial,  an  uncontro- 
verted  state  of  facts  is  presented,  involving  only  questions 
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of  law,  without  exceptions  on  either  side  to  the  reception  or 
rejection  of  evidence,  and  the  trial  judge  directs  a  verdict 
subject  to  the  opinion  of  the  court  at  a  general  term  (section 
265).  In  form,  the  verdict  may  be  directed  m  favor  of  one 
party  or  the  other,  and  it  is  quite  immaterial  which.  The 
only  effect  of  rendering  the  verdict  in  favor  of  a  party  is, 
that  it  devolves  on  him  to  prepare  the  case  upon  which  the 
general  term  .is  to  render  judgment  (16  N.  Y.,  605).  Such 
a  verdict  suspends  the  entry  of  judgment  until  the  decision 
at  general  term  (  Gilbert  agt.  Beach,  16  N.  Y.,  60S ;  Roosa 
agt.  Snyder,  12  How.,  286).  Application  for  judgment 
must  be  made  at  general  term,  and  upon  such  application 
the  question  t»  be  decided  is  never  whether  a  new  trial 
shall  be  granted,  but  which  party;  upon  the  conceded  state 
of  facts,  shall  h&ve  final  judgment.  The  facts  must  be  un- 
disputed or  specially  found  by  the  jury,  for  the  general 
term  in  such  case  has  no  right  of  itself,  to  deduce  facts  from 
disputed  or  uncertain  evidence  (  Cobb  agt.  Cornish,  16  N.  ' 
Y.,  205,  S.  C.,  6  Abb.,  129 ;  15  How.,  407  ;  Gilbert  'agt. 
Beach,  16  N.  Y.,  608 ;  Purchase  agt.  Matteson,  25  N.  Y., 
211,  S.  C.,  15  Abb.,  402 ;  Havemeyer  agt.  Cunningham,  S 
Abb.,  I  ',  Beebe  agt.  Ayres,  28  Barb.,  2S3 ;  Whittaker  agt. 
Merrill,  28  Barb.,  526  ;  Sackett  agt.  Spencer.  29  Barb.,  188; 
Bell  agt.  Shipley,  33  Barb.,  614  ;  Porter  agt.  Shepeler,  2 
Bosw.,  188 ;  Brown  agt.  Orser,  2  Bosw.,  365  ;  Chambers 
agt.  Grantzen,  7  Bosw.,  414;  Purchase  agt.  New  York  Ex- 
change Bank,  10'  Bosw.,  564). 

In  the  case  under  consideration  the  order  made  at  the 
trial  term  was  drawn  up  in  a  very  objectionable  form,,  but 
is  in  effect  an  order  directing  that  the  exceptions  be  heard 
at  general  term  in  the  first  instance,  and  must  be  considered 
and  treated  as  such.  The  position  assumed  by  the  plaintiff 
on  the  argument,  that  the  order  is  unauthorized  for  the 
reason  that  exceptions  were  taken  by  him  to  the  exclusion 
of  evidence,  is,  therefore,  untenable.  An  objection  upon 
this  ground,  as  above  shown,  holds  good  only  in  a  cuse 
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where  a  verdict  has  been 'directed,  subject  to  the  opinion  of 
the  court  at  general  term.  Nor  is  there  any  merit  in  the 
point  discussed  by  the  plaintiff,  that  a  trial  judge  cannot 
nonsuit  a  plaintiff  and  order  plaintiff's  exception  to  such 
ruling  to  be  heard  in  the  first  instance  at  a  general  term,  and 
that  such  disposition  of  the  case  amounts  to  a  mistrial,  for 
which  reason  a  new  trial  should  be  ordered".  The  decision 
to  this  effect  of  the  supreme  court  in  Hoagland  ugt.  Miller 
(16  Abb.)  104),  was  subsequently  reversed  by  the  same  court 
in  Lake  agt.  The  Artisans'  Bank  (17  Abb.,  237),  and  by  the 
court  of  appeals  in  Huntingdon  agt.  Claflin  (38  N.  Y.,  182). 

Section  265  of  the  Code  contains  no  limitation  restricting 
the  exceptions  which  may  be  directed  to  be  heard  at  general 
term  in  the  first  instance,  to  a  particular  class  taken  at  the 
trial.  An  exception  to  the  granting  of  a  motion  for  a  non- 
suit or  dismissal  of  the  complaint  stands  upon  the  same 
footing  as  an  exception  taken  by  the  plaintiff  to  the  judge's 
rulings  in  the  admission  or  rejection  of  evidence,  and  where 
the  judge  at  the  same  time  directs  a  suspension  of  the  entry 
of  judgment,  the  exception  to  the  order  of  dismissal  is  not 
an  exception  to  the  final  judgment  or  decision  of  the  action, 
for  such  final  disposition  of  the  case  is  made  by  the  general 
term,  if  the  exceptions  are  overruled.  In  such  case  all  the 
exceptions  will  be  heard  together  at  general  term. 

The  order  dismissing  the  complaint  operates  as  a  dismissal 
against  the  defendant  Patrick  Breslin  only,  and  can  in  no 
wise  prejudice  plaintiff's  rights  against  the  other  defendants, 
who  have  not  appeared  in  the  action. 

Having  disposed  of  the  questions  of  practice  involved  in 
this  case,  I  will  now  consider  the  questions  presented  by 
the  exceptions  taken  at  the  trial. 

The  provisions  of  the  second  title  of  chapter  VII.  of  part 
IL  of  the  Revised  Statutes,  entitled  "of  fraudulent  con- 
veyances and  contracts,  relative  to  goods,  chattels,  and 
things  in  action"  (3  Jtev.  Stat.,  5th  ed.  221),  have  no  ap- 
plication to  contracts  concerning  lands  or  any  interest  there- 
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in  (  Young  agt.  Dake,  1  Seld.,  463  j   Taggard  agt.  Eoosevelt, 
2  E.  D.  Smith,  100,  8.  <?.,  8  //ow.,  141). 

Such  contracts  are  regulated  by  the  first  title  of  the  same 
chapter,  which  is  entitled  "  of  fraudulent  conveyances  and 
contracts,  relative  to  lands"  (3  Rev.  Stat.,  5th  ed.  219),  and 
section  8  of  this  title1  provides,  that  "  every  contract  for  the 
leasing  of  a  longer  period  than  one  year,  or  for  the  sale  of 
any  lands,  OP  any  interest  in  lands,  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made."  Under 
this  section  it  is  not  necessary  that  the  promise  of  the  pur- 
chaser or  lessee  should  be  in  writing  (  Thomas  agt.  Dickinson, 
12  N.  r.,  364,  reversing  14  Barb.,  90). 

As  a  general  rule  one  who  is  neither  described  as  a  party 
to  a  written  contract,  nor  executes  it,  cannot  be  sued 
thereon.  There  must  be  a  privity  of  contract.  Under  this 
rule,  which  binds  a  man  to  do  as  he  has  agreed,  a  cove- 
nantor is  liable  upon  his  covenant  precisely  as  upon  any 
other  contract.  But  in  regard  to  contracts  concerning  real 
property  a  further  rule  exists,  which,  when  applicable, 
makes  third  persons  personally  liable.  It  applies  usually  in 
the  case  of  a  covenant  running  with  the  land,  whenever 
there  is  a  privity  of  estate  between  the  parties,  and  espe- 
cially to  contracts  of  lease  or  demise.  Such  privity  of 
estate,  although  not  existing  between  a  lessor  and  under- 
tenant, exists  between  a  lessor  and  the  assignee  of  the  lessee, 
who  has  acquired  by  assignment  the  whole  estate  which 
the  lessee  had  in  the  premises.  In  a  case  of  this  descrip- 
tion the  contract  comes  to  the  assignee  by  force  of  the 
assignment,  and  makes  him  liable  to  fulfil  all  the  stipulations 
and  covenants  contained  on  the  part  of  the  lessee  in  the 
original  lease,  which  run  with  the  land  as  a  burden.  An 
agreement  to  pay  rent  is  a  covenant  of  this  kind  (see  Con~ 
stantine  agt.  Wake),  argued  at  a  general  term  of  this  court 
held  in  March,  1S69,  and  cases  there  cited. 
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It  has  also  been  repeatedly  held  by  this  court  that  the 
equitable  assignee  of  a  lease,  who  as  such  has  entered  into 
possession  and  occupied  the  demised  premises,  is  liable  for 
the  rent  accruing  during  such  occupancy  (Astor  agt.  Lent, 
6  Sosw.j  112;  Morton  agt.  Pincltney,  8  Bosw.j  135). 

Such  assignment  may  be  established  by  presumptive 
evidence  which  remains  unexplained  and  uncontradicted. 
In  the  absence  of  any  evidence  of  the  agreement?  under  which 
parties  entered  into  the  possession  of  demised  premises, 
subsequent  to  the  lessees,  if  it  is  shown  that  they  occupied 
during  the  whole  of  the  unexpired  term  of  the  lease,  the 
fair  presumption  is  that  they  entered  for  the  whole  qf  such 
unexpired  term  ;  and  as  such  an  intereit  is  given,  not  by 
an  underlease,  but  by  an  assignment,  the  presumption  must 
be  that  the  occupants  are  in  as  assignees  and  not  as  under- 
tenants (Bedford  agt.  Terhune,  30  N.  Y.,  453). 

But,  on  other  hand,  an  action  at  law  for  the  recovery  of  rent 
due  upon  a  lease  cannot  be  maintained  against  a  defendantin  the 
occupation  of  the  demised  premises  and  charged  as  assignee, 
when,  upon  the  trial,  such  defendant  rebuts  the  presump- 
tion of  an  assignment  arising  from  the  fact  of  his  occupation 
by  positive  proof,  that  in  point  of  fact  no  assignment  of  the 
lease  was  ever  made  to  him  and  that  consequently  no  legal 
estate  became  vested  in  him.  In  such  case  plaintiff  must 
seek  his  remedy  in  equity  (Quackenboss  agt.  Clarke,  12 
Wend.',  555 ;  Astor  agt.  Lent,  6  Bosw.,  617). 

According  to  these  decisions  the  proof  introduced  by 
plaintiff  upon  the  trial  of  this  action  might  probably  be  held 
sufficient  to  charge  the  defendants,  Breslin  included,  as 
equitable  assignees  of  the  lease  in  the  first  instance,  and  in 
this  aspect  of  the  case  the  evidence  offered,  but  excluded, 
might  probably  be  admissible  for  the  purpose  of  showing 
that  it  was  the  intention  of  all  the  defendants  from  the  very 
beginning  that  their  firm,  when  formed,  should  become  such 
equitable  assignees.  But  the  evidence  excluded  was  not 
offered  for  any  such  purpose,  nor  did  the  complaint  contain 
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an  averment  of  an  assignment  of  any  kind.  Plaintiff  did 
not  proceed  against  the  defendant  Breslin  upon  any  such 
theory,  but  attempted  to  fasten  upon  Breslin  an  original  lia- 
bility by  parol,  proof,  that  an  understanding  existed  between 
him  and  Breslin,  to  the  effect  that  the  lease  should  be  taken 
in  the  name  of  Stevens  and  Isles,  for  the  benefit  of  the 
copartnership  to  be  formed  by  all  the  defendants.  This  he 
could  not  do*.  There  are  some  cases,  it  is  true,  in  which  it 
has  been  held  that  where  a  written  contract  has  been  fully 
executed,  so  that,  irrespective  of  the  writing,  an  action  may 
be  maintained  against  a  party  who  has  had  the  benefit  of 
the  contract,  such  party  may  under  certain  circumstances 
be  held  liable.  Where  the  action,  however  is  based  upon 
the  writing  itself,  as  in  the  present  case,  a  plaintiff  cannot 
travel  outside  of  it,  or  contradict  or  alter  it  by  parol  proof, 
and  consequently  cannot  recover  against  a  party  not  named 
in  the  writing.  (Fenly  agt.  Stewart,  5  Sand/.,  101  j  Wil- 
liams agt.  Christie,  10  How.,  12.) 

It  is  equally  clear  that  plaintiff  cannot  recover  in  this 
action  for  use  and  occupation  under  the  statute,  3  It.  S.,  5th 
ed.,  37,  §  20,  for  that  applies  only  to  cases  where  the  rela- 
tion of  landlord  and  tenant  had  subsisted  by  some  agree- 
ment not  under  seal. 

The  plaintiff  having  failed  to  move  for  and  to  obtain  leave 
to  amend  his  complaint  by  the  insertion  of  proper  aver- 
ments, charging  defendants  as  assignees  of  the  lease,  cannot 
now  be  permitted  to  insist  that  the  rulings  of  the  learned 
judge  presiding  at  the  trial  were  erroneous. 

Plaintiff's  exceptions  must  be  overruled  and  judgment 
ordered  for  defendant,  dismissing  the  complaint. 

BARBOUR,  0.  J, — I  concur. 

McCuNN,  J. — I  concur. 
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ULSTER  COUNTY  COURT. 
In  the  matter  of  the  TAY-PAYERS  OP  THE  TOWN  OF  KINGSTON. 


la  respect  to  every  act  of  the  legislature,  promulgated  as  a  law,  it  must  be  presumed 
that  it  was  correctly  passed,  and  the  contrary  must  be  made  to  appear  by  proof. 

The  "public  moneys  or  property,"  stated  in  the  constitution  of  the  state,  can  only 
mean  property  belonging  to  the  state,  strictly  such  as  the  collected  revenues  of 
the  state  from  any  source,  the  buildings  owned  by  the  state,  the  state  canals,  the 
salt  springs,  &c. 

But  the  law  of  1869,  providing  for  the  bonding  of  a  town  by  a  majority  of  the  tax- 
payers, for  the  purpose  of  building  a  railroad,  does  not  thereby  appropriate  any 
of  the  public  moneys  or  property  of  the  state,  as  it  is  in  fact,  the  moneys  or  prop- 
erty of  the  individual  tax-payers  of  the  town  that  become  liable  to  be  taken  to 
pay  the  interest  or  principal  of  the  bonds  issued,  not  moneys  or  property  belong- 
ing to  them  collectively. 

Nor  is  the  taking  of  stock  by  the  town,  in  aid  of  such  railroad,  "lending  the 
•credit  of  the  state,"  even  as  a  subdivision  of  it,  to  such  corporation,  as  prohibited 
by  the  constitution.  Nor  is  it  strictly  "  lending  the  credit"  of  the  town  to  take 
stock  in  a  railroad  company.  It  is  rather  acquiring  title  or  property  in  a  corpora- 
tion and  paying  its  price  or  value.  The  town  by  taking  the  stock,  becomes  a 
stockholder,  and  sustains  the  same  relation  to  the  company  as  an  individual 
stockholder. 

It  is  not  requisite  that  these  railroads  be  formed  under  the  general  law.  The 
language  of  the  constitution  is  that  "  corporations  may  be  formed  under  general 
laws"  &c.  It  is  not  mandatory,  but  permissive,  in  the  discretion  of  the  legisla- 
ture, where,  in  their  judgment  the  object  of  the  corporation  cannot  be  attained 
under  general  laws. 

The  objection  that  this  law  of  1869,  is  void  because  it  authorizes  taxation  for  a 
private  and  not  a  public  purpose — that  is,  to  pay  the  interest  and  principal  of  the 
bonds,  cannot  be  sustained.  Saying  nothing  of  the  history  ot  the  state  and 
federal  governments  in  their  policy  and  practice  to  furnish  aid  through  taxation, 
directly  or  indirectly,  to  private  objects,  deemed  to  be  meritorious  or  of  a  quasi 
public  character,  the  conclusive  answer  is  that,  as  above  stated,  if  the  subject  is 
viewed  as  a  mode  of  purchasing  property  and  paying  for  it,  the  objection  disap- 
pears. 


Before  the  County  Judge,  October  24,  1S70. 
IN  the  matter  of  the  petition  of  the  tax-payers  of  the 
town  of  Kingston,  Ulster  county,  to  bond  said  town  for 
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$200,000,  to  take  stock  in  the  Wallkill  Valley  Railroad 
Company.     The  facts  are  stated  in  the  opinion. 

R.  BERNARD  for  petitioners. 

T.  R.  WESTBROOK,  for  objectors. 

A.  SCHOONMAKER,  jr.  County  Judge. — The  petition  in  this 
matter  is  as  follows :  <l  The  petition  of  the  undersigned 
persons  and  corporations,  composing  a  majority  of  the  tax- 
payers of  the  town  of  Kingston,  county  of  Ulster,  and  state 
of  New  York,  whose  names  appear  upon  the  last  preceding 
tax  roll  of  said  town,  as  owning  or  representing  a  majority 
of  the  taxable  property  of  the  town,  respectfully  shows  our 
desire  that  the  said  town  of  Kingston  shall  create  and  issue 
its  bonds  to  the  amount  of  two  hundred  thousand  dollars, 
and  invest  the  said  bonds  or  proceeds  thereof  in  the  stock 
of  the  Wallkill  Valley  Railroad  Company  ;  and  your  peti- 
tioners do  hereby  request  you  to  cause  to  be  published  the 
proper  notice  to  take  proof  of  the  facts  set  forth  in  this 
petition." 

This  petition  was  presented  to  the  county  judge  on  the 
30th  day  of  September  last,  and  the  notice  required  by  law 
was  thereupon  published  in  the  newspapers  of  the  village 
of  Kingston.  In  pursuance  of  the  notice  a  hearing  was  had,, 
and  some  testimony  taken  on  the  12th  of  October,  instant, 
and  a  further  hearing  had  and  the  residue  of  the  testimony 
taken  on  the  17th  instant. 

The  testimony  adduced  in  support  of  the  petition  shows 
the  following  facts: 

That  the  whole  number  of  tax-payers  in  the  town  of 
Kingston,  whose  names  appear  upon  the  last  preceding  tax 
roll  of  the  town,  being  the  roll  for  the  year  1869,  is  3023, 
and  that  of  this  number  1700  have  signed  the  petition,  being 
188  more  than  one  half. 

That  the  total  valuation  of  the  taxable  property  of  the 
town  upon  the  same  tax  roll  is  $3,843,998,  and  that  the 
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valuation  of  the  property  of  the  signers  of.  the  petition  as 
represented  on  the  said  roll  is  $2,040,721  50,  being  $118,- 
222  50  in  excess  of  the  one  half  of  the  taxable  property  of 
the  town. 

It  thus  appears  by  the  testimony  that  the  provisions  of 
the  statute  have  been  fully  complied  with,  and  that  the 
necessary  steps  have  all  been  taken  to  authorize  a  judgment 
declaring  the  town  property  bonded  for  the  purpose  stated 
in  the  'petition. 

Objection,  however,  is  made  by  counsel  for  certain  tax- 
payers who  oppose  the  bonding  of  the  town,  that  the  law 
under  which  the  proceedings  have  been  taken  is  uncon- 
stitutional, and  that  for  this  reason  no  judgment  ought  to 
be  rendered. 

The  first  objection  is  based  on  section  nine,  of  article  one 
of  the  constitution,  which  provides  that  "  the  assent  of  two 
thirds  of  the  numbers  elected  to  each  branch  of  the  legisla- 
ture shall  be  requisite  to  every  bill  appropriating  the  public 
money  or  property  for  local  or  private  purpose." 

It  is  urged  that  this  law  provides  for  appropriating  "the 
public  moneys  or  property"  for  local  and  private  purposes, 
and  it  is  argued  that  the  assent  of  two  thirds  of  the  members 
was  not  given  to  the  bill. 

I  understand  that  in  respect  to  every  act  of  the  legisla- 
ture promulgated  as  a  law,  it  must  be  presumed  that  it 
was  correctly  passed,  and  that  tfee  contrary  must  be  made 
to  appear  by  proof.  The  court  of  appeals  has  "so  decided 
(The  People  agt.  The  Supervisors  of  Chenango,  4  Seld.}  317). 
In  this  matter  no  proof  has  been  given  nor  offered  to  show 
that  this  law  was  not  passed  in  a  constitutional  manner. 
The  journals  of  the  legislature  contain  the  evidence  on  this 
subject,  and  might  have  been  produced.  The  burden  was 
on  the  contestants  to  do  so,  and  having  failed  to  assail  the 
validity  of  the  law  by  proof,  it  must  be  presumed  to  have 
been  rightly  passed. 

But  in  my  judgment  it  is  not  correct  to  say  that  this  law 
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appropriates  il  the  public  moneys  or  property."  The  public 
moneys  or  property  can  only  mean  the  moneys  or  property 
belonging  to  the  state,  such  as  the  collected  revenues  of  the 
state  from  any  source,  the  buildings  owned  by  the  state, 
the  state  canals,  the  salt  springs,  &c.  It  is  idle  to.  claim 
tfyat  this  law  appropriates  any  such  moneys  or  property. 
It  is  more  correct  to  say  that  it  takes  private  moneys  or 
property.  It  is  the  moneys  or  property  of  the  individual 
tax-payers  of  a  township,  that  become  liable  to  be  taken  to 
pay  the  interest  or  principal  of  the  bonds  issued,  not  moneys 
or  property  belonging  to  them  collectively. 

Another  objection  is  based  on  section  nine  of  article  seven 
of  the  constitution,  which  provides  that  "the  credit  of  the 
state  shall  not,  in  any  manner  be  given  or  loaned  to  or  in 
aid  of  any  individual  associations  or  corporations."  It  is 
assumed  in  support  of  this  objection  that  taking  stock  in  a 
railroad  company  is  lending  the  credit  of  the  state  or  part 
of  the  state,  to  or  in  aid  of  such  corporation,  and  it  is  insisted 
that  the  state  being  prohibited  from  doing  such  an  act, 
every  subdivision  of  the  state  is  embraced  in  the  prohibition. 
If  this  proposition  is  sound,  it  must  also  be  true  that  what 
the  people  of  the  state  as  a  whole  are  prohibited  from  doing, 
every  citizen  of  the  state  is  equally  prohibited  from  doing, 
and  consequently  no  individuals  can  take  stock.  Such  a 
conclusion,  however,  is  not  likely  to  meet  much  favor. 

But  this  objection  seems  to  me  to  arise  from  a  misappre- 
hension of  the  true  character  of  these  bonding  laws.  It  is 
not  strictly  ll  lending  the  credit"  of  the  town  to  take  stock 
in  a  railroad  company.  It  is  rather  acquiring  title  or  prop- 
erty in  a  corporation  and  paying  its  price  or  value.  No 
one  doubts  that  the  state  can  own  the  whole  of  any  species 
of  property — like  a  canal,  a  highway,  a  railroad,  a  state 
house,  a  library,  &c.  And  if  the  state  can  own  the  whole 
of  any  such  property,  it  can  own  any  proportionate  part. 
Nor  does  any  one  doubt  that  any  subdivision  of  the  state 
can,  like  the  state,  own  the  whole  of  any  kind  of  property, 
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if  authority  be  given  by  the  legislature.  And  it  necessarily 
follows  that  if  a  town  can  own  the  whole  of  a  piece  of 
property,  it  can  own  a  part  of  it,  and  that  some  one  else  can 
own  the  other  part. 

A  stockholder  in  a  railroad  is  a  part  owner  of  the  road, 
and  has  a  voice  in  the  control  and  management  of  it,  in  pro- 
portion to  the  amount  of  stock  owned.  A  town,  by  taking 
stock,  becomes  a  stockholder,  and  sustains  the  same  relation 
to  the  company  as  an  individual  stockholder.  It  seems  clear,, 
therefore,  that  instead  of  "  lending  its  credit,"  in  any  fair 
meaning  of  the  phrase,  a  town,  by  taking  stock  in  a  railroad^ 
becomes  the  purchaser  and  owner  of  property  precisely  like 
an  individual.  The  issue  of  bonds  is  only  the  machinery 
used  to  pay  for  the  property,  like  an  individual  giving  hi* 
note  or  executing  a  mortgage. 

Another  objection  is  based  on  section  one  of  article  eight 
of  the  constitution,  which  is  as  follows: 

"  Corporations  may  be  formed  under  general  laws ;  but 
shall  not  be  created  by  special  acts  except  for  municipal 
purposes,  and  in  cases  where,  in  the  judgment  of  the  legis- 
lature, the  object  of  the  corporation  cannot  be  attained 
under  general  laws.  All  general  laws  and  special  acts  passed 
pursuant  to  this  section,  may  be  altered  from  time  to  time- 
or  repealed." 

It  is  argued  that  there  is  a  general  law  authorizing  the 
formation  of  railroad  companies,  and  that  the  act  of  1869, 
which  authorizes  the  bonding  of  towns  to  take  stock  in  such 
companies,  excepts  certain  counties,  and  is  therefore,  not  as 
general  as  the  original  law.  This  objection  owes  its  force 
to  a  construction  of  the  section  above  quoted,  which  is  not 
warranted  by  its  terms.  It  is  urged  that  corporation* 
''must"  be  formed  under  general  laws.  But  such  is  not 
the  fact.  The  language  of  the  section  is  that  "  corporations- 
may  be  formed  under  general  laws."  It  is  not  mandatory, 
but  permissive,  in  the  discretion  of  the  legislature,  where, 
in  the  judgment  of  that  body,  the  object  of  the  corporation 
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cannot  be  attained  under  general  laws.  And  we  find,  as 
matter  of  history,  that  corporations  have  been  constantly 
created  by  special  act  since  the  adoption  of  this  constitution. 
But  the  amendment  in  question  does  not  interfere  with  the 
formation  of  railroad  corporations  under  the  general  law. 
The  law  remains  intact.  The  amendment  only  authorizes 
a  new  class  of  stockholders.  It  provides  that  the  people  of 
any  townsbip  in  the  state,  except  a  few  specified  counties, 
may,  by  their  own  consent  acquire  stock  in  a  railroad,  and 
a  voice  in  its  management.  I  cannot  see  anything  in  this 
repugnant  to  the  letter  or  spirit  of  the  constitution. 

A  final  objection  is  that  the  law  is  void  because  it  autho- 
rizes taxation  for  a  private  and  not  a  public  purpose — that 
is,  to  pay  the  interest  and  principal  of  the  bonds.  This  is 
the  ground  of  the  decision  of  the  supreme  court  of  Michigan, 
in  the  case  of  the  People  agt.  The  Township  Board  of  Salem, 
and  also  of  the  supreme  court  of  Wisconsin,  in  the  case  of 
Whiting  agt.  Slieboygan  Eailway  Company. 

In  the  latter  case,  however,  the  question  was  whether 
the  legislature  could  raise  money  by  tax,  or  authorize  it  to 
be  raised,  for  the  purpose  of  donating  it  to  a  private  corpor- 
ation, in  which  neither  the  state  nor  the  taxpayers  had  any 
ownership.  The  court  held  that  the  legislature  had  no  such 
power.  The  same  principle  was  decided  by  the  supreme 
court  of  this  state,  in  Sweet  agt.  Hulbert  (51  Barb.,  316). 
But  the  elements  of  a  gift  without  ownership  by  the  tax- 
payers, of  stock  or  property,  as  an  equivalent  for  the  money 
raised,  are  not  involved  in  this  matter. 

The  objection  which  the  Michigan  court  sustains,  and 
which  is  here  raised,  is  not  based  on  any  provision  of  the 
constitution.  It  is  a  dogma  of  the  courts  and  of  political 
economists,  and  is  claimed  to  be  an  elementary  principle 
of  government. 

Without  discussing  the  question  whether  this  be  so  or 
not,  it  is  enough  to  say  that  it  is  matter  of  familiar  history, 
that  the  policy  and  practice  of  both  the  federal  and  state 
XL.  29 
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governments  have  been  to  furnish  aid  through  taxation, 
directly  or  indirectly,  to  private  objects  deemed  to  be  meri- 
torious, or  of  a  quasi  public  character.  The  federal  govern- 
ment has  gone  further,  and  has  repeatedly  donated  outright, 
and  with  great  profusion,  public  moneys  and  public  prop- 
erty to  various  private  objects.  Witness  the  grants  for  the 
Pacific  railroad,  and  for  railroads  and  other  improvements 
in  some  of  the  states.  In  this  state,  also,  the  policy  of 
legislation  has  been  to  furnish  aid  directly  to  railroads  and 
canals,  (including  the  Delaware  &  Hudson  Canal,  one  of  the 
objectors,)  and  to  authorize  localities  to  take  stock  in  such 
enterprises.  And  in  a  majority  of  the  other  states,  the  course 
of  legislation  has  been  of  a  like  character,  and  has  been 
sustained  by  their  courts.  If  a  principle  of  government  is 
to  be  inferred  from  the  practice  of  the  law  making  bodies 
in  this  country,  and  not  to  be  sought  for  solely  in  the 
maxims  of  political  economy,  the  doctrine  of  the  Michigan 
case  does  not  seem  to  be  sustained. 

The  observations  in  reference  to  the  second  objection 
above  referred  to,  are  also  applicable  here.  If  the  subject  is 
viewed  as  a  mode  of  purchasing  property  and  paying  for 
it,  these  various  objections  disappear. 

It  is  also  proper  to  observe  that  these  objections  alt  rest  on 
the  assumption  that  a  railroad  is  necessarily  and  exclusively 
a  u  private  object."  If  a  railroad  can,  in  any  fair  and  proper 
sense  be  deemed  a  public  object,  the  objections  are  not 
tenable. 

Section  18  of  the  general  railroad  act  contains  this  pro- 
vision :  "All  real  estate  acquired  by  any  company  under 
and  pursuant  to  the  provisions  of  this  act  for  the  purposes 
of  its  incorporation,  shall  be  deemed  to  be  acquired  for 
public  use."  And  the  courts  say  that  railroads  are  at  least 
of  a  quasi  public  character. 

But  it  is  not  necessary  to  lay  much  stress  on  this  point. 
In  the  discussion,  so  far,  I  have  viewed  the  subject  as  an 
open  question.  But  the  question  of  the  constitutionality 
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of  the  laws  authorizing  towns  to  take  stock  in  railroad  com- 
panies, and  issue  bonds  to  pay  for  the  same,  is  in  fact  no 
longer  an  open  one  in  this  state. 

The  court  of  appeals,  in  four  reported  cases,  has,  after  full 
argument  and  deliberation,  affirmed  the  constitutionality  of 
these  laws.  In  the  Bank  of  Rome  agt»"  The  Village  of  Rome 
(18  N.  Y.,  38) ;  in  Starin  agt.  The  Town  of  Genoa,  and  Gould 
agt.  The  Town  of  Sterling,  (reported  together  in  23  N.  Y., 
439) ;  and  in  the  People  agt.  Mitchell  (35  N.  Y.,  551),  this 
question  has  been  adjudicated.  These  decisions  are  con- 
troling  and  must  be  obeyed  and  followed  by  all  inferior 
courts  and  officers. 

It  was  suggested  that  the  points  now  raised  were  not 
passed  on  in  those  cases.  But  that  cannot  well  be  known. 
The  printed  opinions  of  the  judges  may  not  discuss  these 
points;  but  it  must  be  presumed  that  the  whole  constitution 
was  before  the  court,  when  these  cases  were  considered  and 
decided,  and  that  every  constitutional  objection  that  could 
legitimately  be  raised  was  present  to  the  minds  of  the  mem- 
bers of  the  court,  and  passed  on  in  the  final  decision  made. 

It  cannot  be  presumed  that  the  court  overlooked  any 
valid^  objection  to  these  laws,  existing  in  the  constitution, 
especially  when  these  same  objections  were  all  necessarily 
involved  in  the  cases  decided.  It  may  be  deemed  appro- 
•priate,  by  the  same  court,  to  allow  the  question  to  be 
opened  for  further  discussion  and  examination ;  but  until 
that  shall  be  done  the  decisions  already  made  must  stand  as 
the  law  of  the  state. 

I  therefore,  overrule  the  objections  raised,  and  render 
judgment  in  accordance  with  the  prayer  of  the  petitioners 
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SUPREME  COURT. 
SIDNEY  S.  HAMMOND  agt.  JESSE  F.  SHEPARD. 

A  promise,  which  involves  no  benefit  to  the  promissee  or  a  stranger,  or  no  loss  or 

inconvenience  to  the  promisor,  does  not  constitute  a  sufficient  consideration  to 

uphold  a  promissory  note. 
An  agreement  by  the  payees  of  a  promissory  note,  therein  expressed,  to  apply  the 

money  to  be  paid  by  the  promisor  to  a  certain  purpose,  can  scarcely  be  claimed  to 

be  a  sufficient  consideration. 
But  an  agreement  by  an  agent  of  a  college,  that  the  college  will  "  hold  its  doors 

open  on  all  moral  subjects,"  held,  to  be  a  sufficient  consideration. 
A  conditional  promise  or  agreement  on  the  part  of  the  promisee,  which  is  binding 

when  accepted  and  acted  on  by  the  promisor,  will  support  a  promise  to  pay. 

Cortland  General  Term,  February,  1871. 

H.  BALLARD,  for  plaintiff. 
WOOD  &  NASH,  for  defendant. 

By  the  court,  PARKER,  J. — This  action  is  brought  upon 
an  instrument,  of  which  the  following  is  a  copy: 

"October  14,  1853,  I  promise  to  pay  the  trustees  of  New 
York  Central  College  one  hundred  dollars  in  five  years,  or 
to  their  authorized  agent.  They  agree  to  apply  it  for  col- 
lege purposes.  "  SILAS  HAMMOND,  agent. 

JESSE  F.  SHEPARD." 

The  plaintiff  claims  to  have  purchased  the  instrument 
from  the  college,  and  brings  the  action  as  assignee  and 
owner. 

At  the  same  time  when  the  above  instrument  was  made, 
the  following  was  also  made  and  signed  by  Hammond,  agent, 
to  wit : 

"  WEST  BLOOMFIELD,  October  14,  1853. — This   certifies 
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that  Jesse  F.  Shepard  has  this  day.  signed  one  hundred  dol- 
lars for  New  York  Central  College,  which  he  agrees  to  pay 
in  five  years,  on  condition  that  said  college  holds  its  doors 
open  upon  all  moral  subjects,  and  that  they  will  use  their 
influence  on  the  students,  if  the  subject  of  the  mortality  of 
the  soul  should  be  presented  for  discussion  in  the  lyceum,  to 
have  them  attend,  and  hear  the  said  discussion,  and  inves- 
tigate it  as  they  would  any  other  moral  subject ;  and  also, 
that  the  college  chapel  will  be  open  with  three  weeks 
notice,  on  the  Sabbath  for  any  suitable  Christian  person  to 
preach  on  that  subject.  "  SILAS  HAMMOND,  agent.'7 

The  principal  question  in  the  case  is,  whether  there  was 
any  consideration  for  the  promise  of  the  defendant.  There 
is  no  sufficient  consideration  stated  in  the  instrument  itself, 
signed  by  the  defendant}  for  the  agreement  of  the  payees, 
therein  expressed,  to  apply  the  money  to  be  paid  by  defend- 
ant to  college  purposes,  can  scarcely  be  claimed  as  such. 
The  fulfilment  of  the  agreement  by  the  college  involves  no 
benefit  to  the  defendant  or  a  stranger,  nor  any  loss  or  incon- 
venience to  the  college.  The  agreement  to  receive  and 
enjoy  a  sum  of  money  promised,  can  surely  be  no  valid  con- 
sideration for  the  promise,  for  the  common  law  requires  that 
the  consideration  should  be  valuable — that  is  of  benefit  to  the 
promissor,  or  injury  to  the  promissee,  which  such  an  agree- 
ment would  not  be.  (Story  on  Contracts,  §  429 ;  1  Parsons 
en  Contracts,  357  ;  2  Denio,  416.)  I  am  inclined  to  think, 
however,  that  in  the  contemporaneous  writing,  signed  by 
the  agent  of  the  college,  which  is  to  be  read  as  a  part  of  the 
agreement,  a  sufficient  consideration  for  the  defendant's 
promise  appears.  By  that,  it  is  shown  that  the  defendant 
made  it  a  condition  of  his  paying  the  money,  that  the  col- 
lege should  hold  its  doors  open  on  all  moral  subjects.  We 
are  to  deem  it  proved  on  the  trial  that  this  was  done,  as  it 
is  stated  in  the  case* that  evidence  tending  to  prove  it  was 
given,  and  defendant's  counsel  conceded  that  there  was  no 
question  for  the  jury. 
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Here  then,  is  evidence  of  a  request  by  the  defendant  to 
the  college  to  hold  the  doors  of  its  lecture  room  open  to 
lectures  on  all  moral  subjects,  which  was  done  accordingly. 
In  Stewart  agt.  Hamilton  College  (1  Corns.,  581),  Judge 
GARDINER,  says :  u  If,  with  Ch.  J.  NELSON,  we  find  that 
the  defendant  agreed  to  pay  $800,  provided  the  plaintiff 
would  procure  subscriptions,  and  should  afterwards  invest 
the  money,  &c. ;  this,  according  to  the  cases,  would  amount 
to  a  request  to  perform  those  services,  and  the  defendant 
would  be  liable."  If  so,  a  request  is  equally  implied  in  this 
case,  and  the  consideration  is  sufficient. 

Again  this  promise  of  defendant  can  be  supported  on  the 
ground,  that  it  is  a  conditional  promise  or  agreement  on 
his  part,  binding  when  accepted  and  acted  upon  by  the  col- 
lege, the  promissor.  "  Gratuitous  promises  or  propositions 
to  pay  money  upon  condition,  or  upon  the  doing  of  some 
act,  or  incurring  some  expense,  loss  or  legal  obligation, 
become  binding  as  legal  and  valid  contracts  upon  acceptance 
and  performance  of  the  stipulated  conditions."  ( The  Wayne 
and  Ontario  Collegiate  Institute  agt.  Smith,  36  Barb.,  583-4; 
Crosbie  agt.  McDonald,  13  Ves.,  157;  L'Amoreaux  agt. 
Gould,  3  Seld.,  349.)  This  case  is  clearly  within  that 
principle. 

The  objections  mace  by  the  defendant,  that  the  promise 
is  to  the  "  New  York  Central  College,"  while  the  true  name 
of  the  corporation  is  the  "  New  York  Central  College  Asso- 
ciation," cannot  avail,  for  its  identity  is  apparent  from  the 
proof  that  the  college  was  known  by  both  names  (Angel 
and  Ames  on  Corp.,  $  234). 

The  title  of  the  plaintiff  to  the  instrument  was,  I  think, 
sufficiently  proved. 

There  is,  in  this  case,  no  question  arising  upon  any  of  the 
conditions  in  the  contract,  except  the  one  already  alluded 
to,  for  there  was  no  evidence  offered  to  show  that  the  sub 
ject  of  the  mortality  of  the  soul  was  presented  for  discussion 
in  the  lyceum,  so  that  no  occasion  arose  for  the  college  to- 
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use  their  influence  on  the  students  to  attend.  And  no  evi- 
dence of  any  notice  to  them  to  open  the  college  chapel  for 
preaching  on  that  subject. 

In  regard  to  the  objection,  under  the  statute  of  frauds, 
that  there  is  no  agreement  in  writing,  expressing  the  con- 
sideration subscribed  by  the  defendant,  I  think  both  papers 
are  to  be  taken  as  though  joined  together,  and  that  defend- 
ant's subscription  to  one,  is  a  virtual  subscription  to  both. 
(Story  on  Cont.,  §  784). 

Upon  the  whole,  I  think  judgment  should  be  given  for 
the  plaintiff  on  the  verdict,  and  a  new  trial  denied,  with 
costs. 
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N.  Y.  SUPERIOR  COURT. 

JOSEPH   S.   PRIEST  agt.   THE   HUDSON   RIVER   RAILROAD 

COMPANY. 


Where  the  employee  of  a  railroad  company,  in  the  course  of  his  employment,  com- 
mits an  assault  and  battery  upon  a  passenger,  about  to  enter  the  cars,  without  a 
ticket,  it  is  a  joint  trespass,  for  \vhich  a  joint  or  several  action  against  either  the 
principal  or  agent  could  be  sustained. 

Such  an  action  is  barred  by  the  two  years  statute  of  limitations. 


Before  MONELL,  McCuNN,  and  SPENCER,  JJ". 

APPEAL  from  a  judgment  and  order  heard  October  General 
Term,  1870. 

Action  for  personal  injury. 

The  plaintiff  was  about  entering  one  of  the  defendants' 
cars  at  Troy,  when  the  brakeman  stationed  there  to  see  that 
passengers  had  procured  tickets  before  entering  the  car, 
demanded  the  plaintiff's  ticket.  The  plaintiff  said  he  had 
had  no  time  to  procure  one.  Whereupon  the  brakeman 
seized  the  plaintiff,  struck  him,  and  thrust  him  from  the  car. 

The  occurrence  was  in  December,  1866.  The  action 
was  commenced  in  April,  1869. 

The  defendants  set  up  the  statute  of  limitations  as  a  bar. 

The  principal  allegation  in  the  complaint  was,  "  that  at 
the  time  of  his  entry  upon  the  cars  of  the  defendant,  the 
defendant  through  its  agent  violently  assaulted  the  plaintiff 
and  struck  him  several  blows,  and  seized  him  by  the  collar 
of  his  coat  and  jammed  and  pressed  him  forcibly  against 
the  sides  and  railing  of  the  car,  and  trampled  and  stamped 
upon  him  after  they  had  thrown  him  down,  and  other 
outrages,  indignities,  injuries,  and  enormities  on1  the  plain- 
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tiff  then  and  there  committed,  so  that  the  plaintiff  was 
severely  bruised,  wounded,  and  injured  thereby,  and  was 
made  ill  and  lame  and  disabled  from  attending  to  his  busi- 
ness ever  since,  and  was  compelled  to  employ  medical 
attendance  and  to  expend  a  large  sum  of  money,  to  wit, 
the  sum  of  fifty-seven  dollars,  in  curing  himself  of  said  in- 
juries, and  has  ever  since  and  for  a  long  time  will  be  lame 
and  unable  to  attend  to  his  business,  to  his  damage  five 
thousand  dollars." 

A  motion  to  dismiss  the  complaint  on  the  ground  that 
more  than  two  years  had  elapsed  since  the  cause  of  action 
occurred,  was  made  and  denied. 

The  jury  gave  the  plaintiff  a  verdict,  and  the  defendants 
appealed  from  the  judgment,  and  also  from  an  order  denying 
a  motion  for  a  new  trial. 

F.  LOOMIS,  for  appellants, 

A.  R.  LAWRENCE,  for  respondents. 

~By  the  court,  MONELL,  J. — It  was  conceded  on  the  argu- 
ment that  if  this  was  an  action  for  an  assault  and  battery, 
it  was  barred  by  the  statute.  The  ninety-third  section  of 
the  Code  requires  that  actions  for  il  libel,  slander,  assault 
and  battery,  or  false  imprisonment"  shall (  be  commenced 
within  two  years.  But  it  is  claimed  that  the  case  of  the 
plaintiff  falls  within  the  fifth  subdivision  of  section  91,  of 
u  any  other  injury  to  the  person  or  rights  of  another  not 
arising  on  contract,  and  not  hereinafter  enumerated." 

The  allegations  in  the  complaint  are  those  of  an  assault 
and  battery  committed  upon  the  person  of  the  plaintiff 
by  the  defendants'  brakeman.  Had  the  action  been  against 
the  brakeman,  it  would  have  been  for  an  assault  and 
battery. 

Has  it  become  a  different  action  by  being  against  the  em- 
ployer or  principal,  under  whose  authority  or  direction  the 
injury  was  done ? 
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Since  the  abolition  of  "  forms"  of  actions,  which  includes 
the  denomination  of«  actions,  and  reducing  all  to  one  form 
under  the  denomination  of  a  "civil  action"  (Code,  section 
69),  it  has  not  been  easy  to  interpret  such  parts  of  the 
Code  as,  very  singularly,  still  preserve  to  some  extent  the 
denomination  of  actions.  Assault  and  battery,  libel,  and 
slander  are  in  the  main  but  injuries  to  the  person.  Yet 
we  find  both  in  apparently  inconsistent  attitudes,  as  we  do 
in  the  two  sections  already  referred  to. 

To  prevent  the  statute  from  attaching,  it  is  necessary  to 
determine  that  the  action  is  for  an  injury  to  the  person  other 
than  an  assault  and  battery,  and  that  can  be  done  only  by 
making  a  distinction  between  an  action  against  the  master 
and  an  action  against  the  servant. 

The  old  action  of  trespass  was  of  three  kinds  :  1.  Trespass 
for  injury  to  the  person,  accompanied  by  force  (vi  et  armis), 
such  as  assault,  battery,  or  (alse  imprisonment :  2.  Trespass 
for  injuries  to  personal  property;  3.  Trespass  for  injuries  to 
real  property. 

Trespass  on  the  case,  or  commonly  called  "  case,"  lay  for 
injury  to  the  person  or  the  personal  rights  or  property  not 
accompanied  by  force  or  not  immediately  injurious. 

Under  the  old  form  of  actions,  I  cannot  doubt  this  would 
have  been  trespass,  assault  and  battery,  and  not  trespass  on 
the  case. 

The  liability  of  the  defendants  proceeds  upon  the  prin 
ciple  of  agency.  Their  employee,  in  performing  his 
assigned  duties,  committed  the  assault,  and  even  if  it  was 
wilful  and  accompanied  f>y  more  than  necessary  force  it 
was  done  in  the  course  of  his  employment  as  the  servant 
of  the  defendants  (Meyer  agt.  Second  Av.  R.  R.  Co.,  8 
Bosiv.,  305).  ' 

The  distinction  between  trespass  and  case,  though  finely 
drawn,  was  strictly  preserved  until  the  adoption  of  our  new 
code  of  practice  j  and  it  was  hot  unusual  to  nonsuit  a  plain- 
tiff who  had  mistaken  his  "  form"  of  remedy. 
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Trespass  was  the  oldest  form  of  action. 

Trespass  on  the  case  was  given  later,  and  in  England  first 
by  the  statute  of  13  Edw.  I.,  and  was  more  comprehensive 
than  trespass. 

The  same  strictness  with  which  these  forms  of  action 
were  separated  in  England,  may  be  illustrated  by  the  case 
of  Savignac  agt.  Eoome  (6  Term.  R.,  125),  when  the  action 
was  "  case"  against  the  master  for  wilful  injury  by  the 
servant.  The  court  arrested  the  judgment  on  the  ground 
that  the  action  ought  to  have  been  *'  trespass."  Afterwards 
the  plaintiff  brought  trespass,  alleging  negligence  as  the 
cause  of  the  injury  ( See  2  Sl.}  442),  and  was  nonsuited,  on 
the  ground  that  the  action  ought  to  have  been  "  case.' 
And  the  decisions  are  reconcilable.  Under  the  forms,  for 
a  wilful  act  trespass  lay,  for  a  negligent  act  case  was  the 
remedy. 

In  this  country,  however,  and  particularly  in  our  state, 
this  rigid  strictness  was  greatly  relaxed  before  the  Code, 
and  trespass  and  case  were  mostly  concurrent  remedies. 

Assuming,  then,  as  the  plaintiff  must  assume,  that  the 
liability  of  the  defendants  arises  from  the  act  having  been 
done  by  their  servant  in  the  course  of  his  employment  and 
not  negligently  or  unskilfully  (for  if  it  was  wilfully  done  out- 
side of  his  employment,  the  master  would  not  be  liable) 
(Wright  agt.  Wikox,  19  Wend.,  343),  then  it  follows  that 
it  was  a  joint  trespass  for  which  a  joint  or  several  actions 
against  either  could  be  sustained. 

But  the  action  would  be  for  the  same  cause,  for  what  a 
master  does  by  his  servant  he  does  by  himself. 

I  am  of  opinion,  therefore,  that  the  action  in  this  case 
was  for  assault  and  battery,  and  for  such  cause  was  main- 
tainable against  the  defendants,  all  being  principals  in  the 
trespass. 

There  may  be  some  difficulty  in  reconciling  the  difference 
in  the  limitation  of  actions  for  personal  injuries  other  than 
assault,  &c.,  but  the  legislature  could  never  have  intended 
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to  include  in  actions  for  personal  injuries,  all  the  actions 
enumerated  in  the  ninety-third  section.  But  they  did  in- 
tend, I  think,  to  continue,  in  effect,  the  distinction  which 
arises  from  the  well  understood  meaning  of  words,  and 
hence  to  confine  to  two  years'  limitation,  whenever  it  can 
be  seen  from  the  statement  of  the  cause  of  action,  that  it  is 
for  an  assault  and  battery,  &c. 

I  am  of  opinion,  therefore,  that  the  defense  ought  to  have 
prevailed. 

The  judgment  and  order  should  be  reversed,  and  judg- 
ment absolute  granted  to  the  defendants,  with  costs. 
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U.  S.  DISTRICT  COURT. 


In  re  WILLIAM  G-.  ZINN,  HERMAN  D.  ALDRICH,  Jr.,  JOHN 
H.  BRADLEY,  THOMAS  DARLING  and  JOHN  L.  ALDRICH, 
comprising  the  firm  of  ZINN,  ALDRICH  &  Co. 

It  is  not  proper  to  choose  a  near  relative  of  the  bankrupt,  either  as  assignee  OF 
trustees.  When  such  a  case  occurs,  it  is  the  duty  of  the  register  to  appoint  the 
regular  assignee,  who  will  be  confirmed. 

Southern  District  of  New  YorJc,  January,  1871. 

JOHN  FITCH,  Eegister.-^-The  above-entitled  matter  is  now 
pending  before  me,  at  chambers  of  this  cotirt,  and  is  a  vol- 
untary proceeding  under  the  bankrupt  act.  A  warrant  was 
issued  to  the  U.  S.  marshal  as  messenger,  duly  served  and  pub- 
lished, and  returned  in  due  form.  The  petitioners  have  been 
duly  adjudged  bankrupts  upon  their  own  petition,  as  a  firm 
and  individually.  The  whole  number  of  creditors  named  in 
the  warrant,  including  those  of  the  firm  and  the  individual 
creditors,  is  about  sixty.  That  on  or  previous  to  the  day  of 
the  first  meeting  of  creditors,  eighteen  claims  had  been 
proven. 

At  the  first  meeting  of  creditors  eight  creditors  signed  a 
paper  in  the  words  and  figures  following,  to  wit,  and  to 
which  John  H.  Bradley  was  sworn  (form  No.  63,)  choosing 
Mr.  Wyman  as  trustee. 

In  conformity  to  the  decisions,  In  re  Bliss  (B.  It.  Sup., 
17  ;  8.  C.,  1  Bt,  407) ;  In  re  Schafer  and  Garrett  (2  B.  E.r 
179  ;  S.  C.,  I  C.  L.  N.,  261),  I  state  the  reasons  which 
compel  me  to  withhold  my  approval  of  the  choice  of 
trustee. 

It  is  represented  to  me  by  creditors  who  have  proved  their 
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claims  that  John  H.  Wyman,  of  -the  city  of  New  York 
Samuel  Wyman,  Jr.,  H.  D.  Aldrich,  and  the  bankrupts,  or 
some  of  the^bankrupts,  are  related  to  each  other,  and  that 
the  bankrupt,  Herman  D.  Aldrich,  Jr.,  is  a  nephew  of  Her- 
man D.  Aldrich,  who  is  one  of  the  creditors,  of  the  estate 
of  said  bankrupts,  making  a  claim  by  Samuel  Wyman,  Jr., 
his  attorney,  in  the  sum  of  $188,866  88.  It  is  also  repre- 
sented to  me  that  said  Herman  D.  Aldrich  is  now  insane, 
and  is  now  in  the  insane  asylum.  Said  Samuel  Wyman, 
Jr.,  exhibited,  but  did  not  place  on  file,  a  power  of  attorney, 
but  not  a  power  of  attorney  in  these  proceeding  in  bank- 
ruptcy. 

It  appears  that  George  C.  T.  Seaman,  one  of  the  com- 
^mittee  of  creditors,  is  a  resident  of  the  city  of  Elizabeth,  in 
the  state  of  New  Jersey,  and  not  a  resident  of  the  southern 
district  of  New  York  ;  and  the  dec^ions  in  the  cases  in  re 
Harris  (I  B.  E.  126) ;  Anon.  (I  B.  E.  29),  would  render  him 
ineligible.  As  the  court  in  the  case  of  Havens  (1  B.  JR., 
126,  and  in  1  B.  JR.,  29),  say,  that  an  assignee  must  reside 
in  the  judicial  district  in  which  the  proceedings  are 
pending. 

It  has  been  uniformly  held  by  the  courts  that  they  will 
not  affirm  the  appointment  or  election  of  an  assignee  who  is 
a  relative  of  the  bankrupt.  It  is  also  held  that  it  is  an 
objection  to  the  trustee  that  he  is  a  relative  of  the  bankrupt 
(In  re  Stilwell,  2  B.  E.  164.  In  re  Powell,  B.  E.,  17 ;  In  re 
Bogert  et  al.,  3  B.  E.,  161),  and  if  an  assignee  has  been 
chosen  by  the  particular  friends  of  the  bankrupt,  the  court 
will  not  affirm  such  choice.  (In  re  Bliss,  B.  E.  Sup.,  17  ;  S. 
C.,  I  Bt.,  407  ;  In  re  Mallory,  4  B.  E.,  38). 

As  such  a  large  amount  of  the  debts  proved  are  owned  by 
H.  D.  Aldrich,  who  is  said  to  be  insane,  and  by  Samuel 
Wyman,  Jr.,  attorney  for  H.  D.  Aldrich,  and  J>y  George 
C.  T.  Seaman,  and  the  claims  of  many  of  the  other  creditors 
being  small,  the  larger  claims  so  overbalance  them  that  they 
had  but  little  or  no  voice  in  the  proceedings.  Their  rights 
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must  therefore  be  more  carefully  protected  by  the  court 
than  if  they  appeared  by  counsel.  Mr.  John  H.  Wyman  and 
George  C.  T.  Seaman  are  both  men  of  good  character  and 
standing  in  the  community. 

After  examining  the  authorities  applicable  to  this  case, 
and  particularly  the  decision  of  Judge  HALL  (In  re  Stilwell, 
2  B.  E.,  164),  I  cannot  legally  sign  the  certificate  attached 
to  form  No.  63,  without  the  direction  of  the  court.  I  hold, 
as  a  matter  of  law,  that  the  prceedings  had  by  the  creditors, 
on  the  return  day  of  the  warrant,  were  void,  and  not  a  com- 
pliance with  the  rule  and  practice  of  this  court.  That  an 
assignee  was  not  chosen  or  voted  for,  and  that  John  H.  Wy- 
man is  ineligible  as  trustee  on  account  of  relationship,  and 
that  all  votes  given  for  a  near  relation  of  the  bankrupt  are 
void.  Similar  to  the  clause  in  the  constitution  of  this  state 
(1847),  declaring  all  votes  cast  for  a  justice  of  the  supreme 
court  during  his  continuance  in  office,  void,  except  for  the 
court  of  appeals.  A  similar  provision  is  contained  in  the 
csnstitution  of  the  state  of  Michigan.  And  that  George  C. 
T.  Seaman  is  ineligible  as  one  of  the  committee  on  account 
of  his  not  being  a  resident  of  the  southern  district  of  New  York 
(2  B.  JR.,  164) ;  that  under  the  bankrupt  act,  and  by  the  rules 
of  this  court,  I  have  to  appoint  John  Sedgwick  assignee,  in 
order  that,  should  your  honor  concur  in  the  opinion  of  Judge 
HALL  (2  B.  JR.,  164),  the  case,  may  proceed  regularly.  Should 
I  not  do  so,  an  alias  warrant  \tfould  have  to  issue,  delaying 
the  proceedings  unnecessarily.  I  also  send  a  blank  form, 
No.  63,  in  order,  should  your  honor  decide  adversely  to  the 
decision  of  Judge  HALL,  I  can  sign  the  certificate  thereto 
nuncpro  tune.  In  doing  so,  the  court  gets  entire  possessisn 
of  the  case,  and  can  dispose  of  it  on  the  hearing.  Counsel 
for  some  of  the  creditors,  desires  to  be  heard  orally  by  the 
court,  and  also  requests  the  certificate  to  form  No.  63. 
Augustus  C.  Fransioli,  attorney  for  creditors,  also  desires  k> 
be  heard  orally  by  the  court.  * 

The  proof  of  the  claim  of  H.  D.  Aldrich,  by  Samuel  Wy- 
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man,  Jr.,  attorney,  in  the  sum  of  $188,866  88,  is  hereunto 
annexed,  and  the  papers  in  the  case,  not  on  file  in  the  clerk's 
office,  submitted,  and  also  the  papers  and  protest  of  the  cred- 
itors represented  by  F.  C.  Fransioli,  attorney.  Should  any 
question  arise  as  to  the  relationship  of  the  parties,  a  refer- 
ence can  be  had  to  asscertain  the  facts.  It  is  exceedingly 
desirable  that  the  court  should  lay  down  a  rule  as  to  relatives 
of  bankrupts,  &c.,  serving  as  trustees,  assignees,  on  commit- 
tees, in  order  that  it  may  be  followed  in  all  cases.  That  the 
application  of  creditors,  for  the  examination  of  the  bank 
rupts  and  witnesses  is  hereto  annexed,  and  the  register 
desires  directions  from  the  court  as  to  the  course  he  should 
pursue  in  regard  to  the  same. 

BLATCHFORD,  J. — Under  section  43,  the  bankrupts  and 
such  creditors  as  may  desire  to  be  heard  will  be  heard,  on 
notice,  as  to  whether  the  resolution  appended  to  the  certifi- 
cate of  the  register  was  duly  passed,  and  whether  the  inter- 
ests of  the  creditors  will  be  promoted  thereby,  and  whether 
it  ought  to  be  confirmed  by  the  court.  Mean  time  the 
appointment  of  Mr.  Sedgwick  as  assignee  is  approved,  and 
he  will  take  such  steps  as  shall  seem  proper  in  view  of  the 
facts  set  forth  in  the  certificate  of  the  register  and  in  the 
papers  annexed  to  it. 
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N.  Y.  COMMON  PLEAS. 
MARY  GREEN  agt.  JOHN  GREEN. 

This  court  has  power  to  allow  an  additional  allowance,  by  way  of  counsel  fee,  to 
plaintiff's  attorney  for  past  services,  on  a  motion  by  the  defendant  for  the  settle- 
ment and  discontinuance  of  an  action  for  separation  by  the  wife  against  the 
husband,  and  to  include  each  amount  in  the  final  decree  or  judgment. 

The  amount  of  such  allowance  if  claimed  to  be  excessive,  being  in  the  discretion 
of  the  court  below,  will  not  be  reviewed  on  appeal,  especially  where  all  the  facts 
are  not  before  the  appellate  court. 
•t 

General  Term,  April,  1870. 

THIS  action  was  brought  to  obtain  a  decree  of  separation. 
Before  issue  was  joined,  an  order  was  made  allowing  the 
plaintiff  alimony  "  pendente  lite"  And  also  the  sum  of 
$250  towards  defraying  her  necessary  costs,  expenses  and 
counsel  fees.  The  action  was  never  tried.  The  plaintiff 
made  overtures  of  settlement,  which  were  acceded  to  by  the 
defendant,  but  the  plaintiff's  attorney  refused  to  consent  to 
a  discontinuance  of  the  action,  unless  the  defendant  would 
pay  Jiim  an  additional  counsel  fee.  Upon  affidavits  stating 
these  facts,  the  defendant  moved  foi>  an  order  to  discontinue 
and  settle  the  action.  Upon  such  motion  being  heard,  it 
being  made  to  appear  that  the  parties  had  agreed  to  a  settle- 
ment of  the  case,  a  decree  was  entered  upon  motion  of  the 
defendant's  attorney,  in  accordance  with  the  terms  of  the 
settlement.  And  in  that  decree  the  court  granted  an  addi- 
tional allowance  of  $750,  by  way  of  counsel  fee  to  the 
plaintiff's  attorney.  From  that  part  of  the  decree  granting, 
the  additional  allowance,  this  appeal  is  taken. 

for  appellant. 


EDWARD  FITCH,  for  respondent. 
VOL.  XL:  30 
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By  the  court,  VAN  BRUNT,  J. — The  appellant  asks  to 
have  this  allowance  for  counsel  fee  stricken  out  of  the  decree 
in  this  action,  upon  two  grounds, 

1st.  Because  the  court  had  no  power  to  insert  an  allow- 
ance for  counsel  fees  in  the  final  decree  of  separation,  and 

2d.  Because  the  allowance  is  excessive.  I  will  first  con- 
sider the  question  as  to  the  power  of  the  court  to  make  the 
allowance. 

The  language  of  the  statute  is  as  follows :  "  In  every 
suit  brought,  either  for  a  divorce  or  a  separation,  the  court 
may  in  its  discretion  require  the  husband  to  pay  any  sums 
necessary  to  enable  the  wife  to  carry  on  the  suit  during  its 
pendency,"  &c. 

It  is  claimed  by  the  appellant  that  this  section  gives  the 
courts  no  power  by  its  final  decree  to  direct  the  payment 
by  the  defendant  of  any  sum  to  the  plaintiff's  attorney  as  a 
counsel  fee,  because  the  decree  being  a  final  decree,  the  ac- 
tion was  thereby  terminated. 

This  view  of  the  statute  is  predicated  upon  the  assump- 
tion that  under  the  statute  the  court  cannot  make  any 
allowance  to  an  attorney  for  services  already  performed  in 
an  action  for  a  divorce  or  separation.  Such  an  allowance  is 
made  just  as  much  to  enable  the  wife  to  carry  on  the 
suit,  as  though  it  were  made  in  advance  of  any  service 
being  rendered,  because  the  services  of  the  counsel  are 
rendered  in  anticipation  of  such  an  allowance;  as  it,  in  most 
cases,  is  the  only  way  in  which  they  can  receive  compensa- 
tion. After  the  services  have  been  rendered,  the  court  can 
the  better  determine  the  amount  at  which  such  an  allow- 
ance ought  to  be  fixed,  because  then  they  are  fully  aware 
of  the  nature  of  the  services  and  the  character  af  the  litiga- 
tion of  which  it  must -be  almost  entirely  ignorant  at  the 
commencement  of  the  action.  It,  therefore,  seems  to  me 
that  under  the  section  referred  to,  the  court  have  the  power 
to  make  an  allowance  to  counsel  for  past  services. 
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That  such  an  allowance  is  inserted  in  the  final  decree  does 
not  take  away  the  power  of  the  court  to  make  it. 

At  the  time  the  allowance  is  made  by  the  court,  the  ac- 
tion is  still  pending,  and  cannot  be  said  to  be  finally  deter- 
mined not  only  not  until  after  the  entry  of  the  decree,  but 
also  not  until  the  right  to  appeal  thereupon  has  been  lost 
by  lapse  of  time  or  other  cause. 

The  court  of  chancery  always  made  a  provision  for  counsel 
fee  and  alimony  in  the  final  decree  (  Graves  agt.  Graves,  2 
Paige,  62),  and  I  can  find  no  case  in  which  the  power  of  the 
court  has  been  questioned. 

The  amount  of  the  allowance  was  entirely  in  the  discre- 
tion of  the  judge  who  directed  the  entry  of  the  judgment. 
It  is  impossible  for  us  to  judge  upon  this  appeal,  upon  what 
basis  such  an  allowance  was  made,  and  although  it  may 
appear  somewhat  large,  yet  if  we  were  cognizant  of  all  the 
facts  which  were  before  the  court  below,  we  might  un- 
hesitatingly concur  in  its  justice. 

It  will  be  noticed  that  the  decree  was  made  upon  a  mo- 
tion made  by  the  defendant  to  discontinue  the  action,  and  it 
would  thus  appear  that  this  being  found  to  be  an  imprac- 
ticable method  of  carrying  out  the  terms  of  the  settlement 
arranged  between  the  parties,  all  the  questions  involved 
were  submitted  to  the  court,  and  the  court  made  the  decree 
it  did,  in  view  of  the  facts  of  the  case. 

The  judgment  must  be  affirmed,  with  costs. 
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N.  Y.  SUPERIOR  COURT. 

LIZZIE  A.  SUNDERLAND,  plaintiff  and  respondent,  agt.  ALEX- 
ANDER F.  WESTCOTT,  president  of  the  WESTCOTT  EXPRESS 
COMPANY,  defendant  and  appellant. 

A  common  carrier  of  goods  may,  by  express  contract,  restrict  his  common-law  lia- 
bility and  in  such  case  he  ceases  to  be  an  insurer  and  becomes  an  ordinary  bailee- 
and  private  carrier  for  hire  according  to  the  terms  of  the  special  contract. 

Bat  he  cannot  secure  a  limitation  of  bis  liability,  either  in  whole  or  in  part,  by  a. 
mere  notice  indorsed  upon  his  receipt,  check,  or  ticket.  Such  notice,  being  at 
most  a  proposal  only  for  a  special  contract,  requires  the  assent  of  the  other 
party  to  its  terms. 

In  the  absence  of  evidence  showing  that  the  attention  of  the  person  employing  the 
carrier  was  in  some  manner  called  to  said  notice,  and  that  he  assented  thereto,  or 
from  which  his  assent  can  be  reasonably  inferred,  the  notice  is  of  no  effect. 

The  duty  to  carry  and  deliver  safely  involves  the  duty  to  provide  a  secure  place- 
for  the  delivery,  and  to  adopt  proper  safeguards  to  prevent  loss. 

General  Term,  February,  1870. 

Before  BARBOUR,  Ch.  J".,  McCuNN  and  FREEDMAN,  JJ. 

APPHAL  from  a  judgment  entered  upon  the  report  of  a 
referee  in  favor  of  plaintiff  and  against  the  defendants  for 
$427  77. 

The  action  was  brought  to  recover  the  value  of  a  trunk 
and  contents  intrusted  by  plaintiff  to  defendants,  an  express 
company,  as  common  carriers  of  baggage,  for  transportation 
and  delivery,  and  lost. 

The  defense  is  a  special  contract  and  performance. 

THOMPSON  &  TOWN,  attorneys  for  respondent. 
,  L.  A.  LOCKWOOD,  attorney  for  appellant. 

By  the  court,  FREEDMAN,  J. — The  defendants  are  to  be 
regarded  as  common  carriers,  and  their  responsibility  for 
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the  safe  delivery  of  property  intrusted  to  them  for  transpor- 
tation is  to  be  measured  by  the  rules  of  law  which  pre- 
scribe, limit,  and  determine  the  rights,  duties,  and  liabilities 
of  such  carriers  (Russell  agt.  Livingston,  19  Barb.,  346; 
Sherman  agt.  Wells,  28  Barb.,  403;  Sweet  agt.  Barney,  23 
N.  Y.,  335).  According  to  these  rules  a  common  carrier 
may,  by  express  contract  between  himself  and  the  party 
•contracting  with  him,  restrict  his  common-law  liability.  In 
regard  to  the  transportation  of  goods,  a  common  carrier,  at 
common  law,  is  an  insurer  against  all  accidents,  except  the  act 
of-God  and  the  public  enemy.  But  when  a  special  contract 
is  made,  as  above  mentioned,  the  relations  of  the  parties  are 
changed ;  the  carrier  ceases  to  be  an  insurer  and  becomes, 
as  to  that  transaction,  an  ordinary  bailee  and  private  carrier 
for  hire,  according  to  the  terms  of  the  special  contract  (Dorr 
agt.  N.  J.  Steam  Nav,  Co.,  11  N.  Y.,  435;  Lee  agt.  Marsh, 
43  Barb.,  102  ;  Meyer  agt.  Harnden's  Exp.,  24  How.,  291). 
This  principle  of  the  common  law,  which  always  permitted 
men  to  manage  their  own  affairs  and  to  make  their  own 
contracts,  provided  they  involved  nothing  immoral  or  illegal, 
has  even  been  extended  to  the  transportation  of  passengers, 
in  which  case  the  common  carrier  is  not  in  any  respect  an 
insurer,  but  is  answerable  only  for  such  injury  to  a  passen- 
ger against  which  the  utmost  skill  and  foresight  could  guard 
{Perkins  agt.  N.  Y.  Central  Railroad,  24  N.  Y.,  315  j  Smith 
agt.  N.  Y.  Central  Railroad,  24  N.  Y.,  223  ;  Bissell  agt.  N. 
Y.  Central  Railroad,  25  N.  Y.,  445). 

The  safe  carriage  and  delivery  of  property  necessarily 
involves  an  expense  and  risk  greater  or  less  in  proportion 
to  the  nature,  quantity,  and  value  which  each  employer 
intrusts  to  the  carrier;  and  the  carrier,  therefore,  may  require 
a  disclosure  of  the  nature  and  value  of  the  property  to  be 
carried,  with  a  view  of  charging  a  price  corresponding  with 
the  value  of  the  service  to  be  rendered  and  the  risk  to  be 
incurred.  The  only  limitation  of  this  right  is  the  require- 
ment that  the  charges  be  justly  and  reasonably  proper 
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tioned  to  the  varying  value  of  the  actual  service  rendered 
and  the  risk  actually  incurred.  Frankness,  fair  dealing, 
and  a  clear  opportunity  to  act  intelligently  must,  in  all  cases, 
exist  on  both  sides. 

But  although  it  has  thus  been  settled  that  a  common  car- 
rier may  secure  a  limitation  of  his  responsibility,  by  express 
contract  with  the  persons  whose  property  he  is  to  carry,  it 
is  equally  well  settled  that  he  cannot  do  so,  either  in  whole 
or  in  part,  by  a  mere  notice  indorsed  upon  his  receipt,  check 
or  ticket.  Such  notice,  at  most,  is  only  a  proposal  for  a  special 
contract,  which  requires  the  assent  of  the  other  party  to  its 
terms.  (Holliston  agt.  Nowlen,  19  Wend.,  234  ;  Nevins  agt. 
Bay  State  Steamship  Co.,  4  Bosw.,  225  ;  Prentiss  agt.  Decker, 
49  Barb.,  21 ;  Limberger  agt.  Westcott,  49  Barb.,  2S3  ;  Bel- 
ger  agt.  Dinsmort,  34  Hotv.,  421 ;  Rawson  agt.  Penn.  Hail- 
road  Co.,  2  Abb.,  N.  S.,  220;  see,  also,  to  same  effect,  the 
language  used  by  SELDEN,  J.,  and  DENIO,  Ch.  J.,  in  Bissell 
agt.  N.  T.  Central  Railroad  Co.,  25  N.  Y.,  445.) 

A  receipt,  check  or  ticket,  containing  a  notice  indorsed 
thereon,  which  has  not  been  assented  to  by  the  person  em- 
ploying the  carrier,  is  to  be  regarded  as  a  token  rather  than 
as  a  contract,  and  is  not  within  the  rule  which  requires  the 
exclusion  of  parol  evidence  offered  with  a.  view  to  vary  a 
written  agreement.  (Quimby  agt.  Vanderbilt,  17  N.  F.,  306.) 

The  case  of  Breese  et  al.  agt.  U.  S.  Telegraph  Co.,  (45 
Barb.,  247),  it  is  not  at  variance  with  the  views  expressed 
by  me.  It  may  well  be  doubted  whether  telegraph1  com- 
panies are  to  be  considered  as  common  carriers  for  all  pur- 
poses, and,  as  such,  subject  to  the  same  legal  rules  and 
liabilities.  The  court,  in  this  case,  simply  held  that  where 
a  telegraph  company  furnishes  to  a  person  a  printed  blank, 
containing,  in  a  conspicuous  manner,  a  statement  of  the  terms 
and  conditions  upon  which  messages  will  be  forwarded, 
such  blank,  upon  which  the  message  to  be  sent  is  to  be 
written  by  the  sender,  is  not  only  a  notice  but  a  proposal 
for  a  special  contract ;  that  by  writing  a  message  under  the 
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said  terras  and  conditions,  and  signing  and  delivering  it  for 
transmission,  the  sender  accepted  the  proposal,  which  there- 
upon became  an  agreement  binding  upon  the  company  only 
according  to  its  specified  terms  and  conditions,  and  that 
this  legal  consequence  was  not  varied  by  the  fact  that  the 
sender  of  the  message  had  omitted  to  read  the  printed  con- 
ditions and  agreement  thus  deliberately  subscribed  by  him. 
In  the  case  at  bar  the  defendants  received  plaintiff's  trunk 
without  inquiry  or  objection,  and  thereupon  handed  a  check 
or  receipt  to  plaintiff,  with  a  printed  stipulation  indorsed 
thereon,  to  the  effect  that  the  defendants  will  not  be  liable 
for  baggage  to  railroads,  steamboats,  or  steamship  lines,  after 
the  same  has  been  left  at  the  usual  place  of  delivery  at  such 
lines ;  nor  in  case  of  loss  or  damage  by  negligence  or  other- 
wise for  an  amount  exceeding  one  hundred  dollars  upon  any 
trunk,  valise,  bag,  package,  or  parcel,  including  the  con- 
tents thereof,  unless  by  special  agreement,  in  writing,  to  be 
noted  on  said  receipt,  and  by  payment  for  such  extra 
amount.  In  the  absence  of  evidence  showing  that  plain- 
tiff's attention  was  in  some  manner  called  to  this  stipula- 
tion, and  that  she  assented  thereto,  or  from  which  plaintiff's 
assent  could  be  reasonably  inferred,  the  referee  was  clearly 
right  in  disregarding  the  special  clauses.  The  evidence,  as 
given,  is  sufficient  to  support  the  finding,  as  matter  of  fact, 
that  defendants  agreed,  for  a  valuable  consideration,  to  trans- 
port plaintiff's  trunk  and  its  contents  to  the  boat  running 
from  New  York  to  Albany,  and  to  securely  keep  the  same 
there  in  readiness  to  be  transported  when  the  same  should  be 
called  for  by  the  plaintiff,  or  to  be  delivered  to  her  or  her 
order  when  she  should  require  the  same  to  be  so  delivered. 
At  any  rate,  the  duty  to  carry  and  deliver  safely  involved  the 
duty  to  provide  a  secure  place  for  the  delivery,  and  to 
adopt  proper  safeguards  to  prevent  loss;  and  there  being  a 
conflict  of  evidence  as  to  what  the  contract  really  was,  but 
sufficient  to  support  the  finding,  the  latter,  as  made,  must 
be  held  conclusive. 
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Defendant's  objection  to  the  finding,  as  a  fact,  that  the 
defendants  did  not  deliver  the  said  trunk  and  contents  as 
agreed,  but  that  the  same  were  lost  or  stolen  while  in  the 
care  or  custody  of  the  defendants,  appears  to  be  equally  un- 
tenable. The  evidence  of  the  defendants'  driver  is  to  the 
effect  that  he  carried  the  trunk  to  the  pier  on  which  the 
boat  usually  landed,  that  there  was  a  particular  side  on  the 
pier,  inside  of  a  railing  or  fence  running  across  the  pier, 
where  the  baggage  for  said-  boat  was  usually  received,  .and 
that  he  put  and  left  plaintiff's  trunk  inside  said  railing  or 
fence  with  other  baggage  which  he  found  there,  without, 
however,  placing  it  in  charge  of  some  person  or  in  any 
manner  directing  the  attention  of  some  person. on  the  pier' 
to  it.  There  is  also  some  evidence  showing  that  six  or 
eight  boats  went  from  the  same  pier  and  from  inside  the 
railing  or  fence  referred  to,  and  that  the  boat  for  which 
plaintiff's  trunk  was  destined  was  not  there  at  the  time  the 
trunk  was  left.  I  am  unable  to  say  whether  the  referee 
believed  or  disbelieved  the  testimony  of  said  driver.  The 
credibility  of  the  witness  was  a  question  to  be  determined 
by  the  referee  exclusively.  But,  assuming  that  full  effect 
was  given  to  said  testimony,  it  fell  wholly  short  of  estab- 
lishing a  delivery  according  to  the  contract.  It  was  even 
insufficient  to  prove  a  simple  delivery  to  the  boat.  The 
liability  of  the  boat  could  only  commence  from  the  time 
the  property  was  actuaUy  delivered  either  on  board  or  to 
the  boat's  agent  having  charge  of  that  business.  A  delivery 
to  such  agent  must  be  made  in  a  place  under  his  immediate 
control,  where  the  property  is  not  exposed  to  danger,  and 
the  delivery  remains  incomplete  until  acceptance  of  the 
property  by  such  agent.  In  Grosvenor  agt.  The  N.  Y. 
Central  E.  E.  Co.,  (5  All.  N.  S.t  345),  it  was  distinctly 
held  that  mere  proof  that  the  property  was  deposited  upon 
the  premises,  and  the  agent  of  the  company  notified,  does 
not  make  out  a  valid  acceptance  and  delivery. 

The  referee  having  found,  upon  sufficient  evidence,  that 
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plaintifl  's  property  was  lost  or  stolen  before  delivery,  I 
can  perceive  no  reason  why  defendants  should  not  be  held 
liable  for  the  value.  A  careful  examination  of  the  remain- 
ing grounds  upon  which  defendants  rely  for  a  new  trial  has 
satisfied  me  that  they  are  not  entitled  to  any  special  notice. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

B ARBOUR,  C.  J. — I  concur. 

McCuNX,  J. — I  concur. 
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SUPREME  COURT. 

REUBEN  D.  HULBERT  agt.  JAMES  FERGUSON  and  MARGARET 
BONNER,  executors  of  SAMUEL  BROWN,  deceased,  impleaded 
with  JAMES  FERGUSON  and  CORNELIUS  L.  SACKETT. 

The  rule  is  well  settled,  that  at  laic,  the  representatives  of  a  deceased  joint  debtor 
are  not  liable  upon  the  joint  obligation. 

And  equity  will  interpose  in  such  case  only  upon  proof  or  presumption  that  the  note 
or  obligation  was  made  joint  by  mistake,  when  it  should  have  been  several,  and 
that  such  a  presumption  will  arise  only  where  the  deceased,  whose  representa- 
tives are  sought  to  be  charged,  was  beneficially  interested  in  the  incurring  of  the 
obligation  ;  never  where  he  is  a  mere  surety. 

Where  the  complaint  in  such  action  does  not  allege  that  there  was  any  mistake  in 
giving  the  joint  note  sued  on,  and  that  it  appears  from  the  complaint,  that  the 
deceased  was  a  mere  surely  and  not  beneficially  interested  in  the  credit  given  upon 
the  note,  the  complaint,  on  demurrer,  is  fatally  defective. 

Seneca  Special  Term,  May,  1870. 

DEMURRER  to  complaint. 

THE  complaint  alleged  that  Ferguson  made  his  note  for 
$2,000  and  procured  it  to  be  indorsed  by  Bonner  &  Sackett, 
and  that  Ferguson  "then  and  there  in  consideration  of  the 
sum  of  $2,000,  then  and  there  loaned  and  advanced  to  him 
by  the  plaintiff,  delivered  said  note  to  the  plaintiff,  who 
thereupon,  became  the  owner  and  holder  thereof,  and  is  still 
the  owner  and  holder  of  the  indebtedness  represented 
thereby,  namely,  the  said  sum  of  $2,000  loaned  and  advanced 
to  said  Ferguson,  at  the  time  aforesaid,  and  as  aforesaid." 
That  before  maturity,  this  note  was  given  up  to  Ferguson 
by  plaintiff,  in  consideration  of  Ferguson's  giving  plaintiff 
another  note  for  same  amount  at  ninety  days,  indorsed  by 
Bonner  &  Sackett.  That  before  Jhe  maturity  of  this  last 
note  plaintiff  informed  Ferguson  &  Bonner  "that  the  same 
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must  be  paid  when  due,  as  the  plaintiff  did  not  want  to 
have  the  trouble  of  watching  indorsed  notes -in  order  to  have 
them  protested.  That  thereupon,  Ferguson  &  Brown 
requested  plaintiff  to  take  a  joint  note  to  be  executed  by 
them  and  Sackett  at  sixty  days.  That  Bonner  on  another 
occasion,  in  the  absence  of  Ferguson,  and  before  the  last 
mentioned  indorsed  note  became  due,  urged  the  plaintiff  to 
accept  a  new  joint  note;  that  he  wanted  this  done  on  his 
own  account ;  that  the  note  to  be  thus  given,  would  be 
better  than  the  one  plaintiff  had,  as  it  would  be  his  (Bonnets) 
note  as  well  as  Ferguson's."  That  plaintiff  finally  yielded 
to  the  request  of  Bonner  and  Ferguson,  and  consented  to 
take  a  new  joint  note.  That  in  a  day  or  two  thereafter, 
Ferguson,  Bonner  and  Sackett  duly  made  and  executed  their 
joint  promissory  note,  dated,  &c.,  whereby  they  promised  to 
pay,  &c.,  and  then  and  there  before  the  said  last  mentioned 
(indorsed)  note  became  due,  delivered  the  said  joint  note  to 
plaintiff,  in  exchange  for  said  last  mentioned  (indorsed)  note, 
which  was  then  delivered  up  to  them.  That  Bonner  died 
May  28,  1866,  and  that  Ferguson  and  Sackett  are  insolvent. 
The  executors  of  Bonner  demur,  for  that  the  complaint 
does  not  state  a  cause  of  action. 

S.  R.  TEN  EYCK,  for  the  plaintiff. 

In  equity,  creditors  have  a  remedy  against  representa- 
tives of  a  deceased  copartner,  if  the  survivor  is  insolvent. 
(Hammersly  agt.  .Lambert,  2  Johns.  Ch.,  508  ;  Wilder  agt. 
Keeler,  3  Paige,  166,  172.) 

The  joinder  of  parties  is  right,  and  the  complaint  suffi- 
cient. (Suits  agt.  Genung,  5  Paige,  254 ;  Lawrence  agt. 
Trustees,  &c.,  2  Denio,  577  ;  Parker  agt.  Jackson,  16  Barb., 
34,  44  ;  Voorhees  agt.  Childs,  17  N.  Y.,  354  ;  Torks  agt. 
Peck,  14  Barb.,  644  ;  Bloodgood  agt.  Bruen,  4  Seld.,  362.) 

The  executors  are  estopped  from  denying  that  it  was 
Bonner's  note.  (Brookman  agt.  Metcalf,  4  Itobts.,  56S  ,• 
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34  How.,  429  ;  Manuf'rs'  and  Traders'  Bank  agt.  Haz- 
ard, 30  N.  Y.,  226  ;  Jowes  agt.  Howell,  3  Jfo&fc.,  438;  Hor- 
ton  agt.  Davis,  26  JV.  Z.,  495  ;  2  Parson's  on  Contracts,  340.) 

The  rule  that  equity  will  not  interfere  against  a  mere 
surety,  to  make  the  obligation  several,  as  well  as  joint,  has 
no  application.  (Wiser  agt.  Blachly,  I  Johns.  Ch.,  609  ; 
Farmers'  Loan  and  Trust  Co.  agt.  Smitt,  Clarke,  540  ;  Rob- 
bins  agt.  Richardson,  2  Bosw.,  248.) 

II.  The  character  of  the  original  note  must  control  and 
-establish  the  rights  of  plaintiff  and  fix  the  liability  of  defend- 
ants. That  was  several  ;  and  Bonner's  liability  was  not 
changed  by  giving  the  subsequent  note.  It  was  not  intended 
to  be  changed.  If  so,  it  was  under  a  mistake,  and  equity 
will  grant  relief,  (t  Story's  JEq.  Jur.,  $  167  ;  Hyde  agt. 
Tanner,  1  Barb.,  75.) 

By  the  surrender  of  the  old  and  giving  of  the  new  note, 
Bonner  received  a  benefit,  became  a  principal  maker. 
(Battle  agt.  Coit,  19  Barb.,  68  ;  Teaz  agt.  Chrystie,  2  Abb., 
109  ;  Berry  agt.  Radcliff,  6  Johns.  Ch.j  306  ;  Babcock  agt. 
Beman,  1  Kern.,  200.) 

CHAS.  A.  HAWLEY,  for  the  defendants.,  the  executors  of 
Bonner. 

I.  At  law,  the  representatives  of  a  deceased  joint  debtor, 
are  totally  discharged.    (Bacon's  Abr.  tit.  V  Obligations"  D., 
4  ;    1  Chitty's  Pkadings,  36  ;    Lawrence  agt.  Leake,  &c.,  2 
Denio,  577.) 

II.  They  are  not  liable  in  equity,  unless  the  survivors  are 
insolvent.     (Voorhees  agt.  Childs,  17  N.  Y.,  354.) 

III.  The  repesentatives  of  a  deceased  joint  maker-  of  a 
note  or  bond,  cannot  be  charged  at  law,  and  are  not  charge- 
able in  equity,  except  upon  the  presumption  that  the  obli- 
gation was  made  joint  by  mistake,  or  upon  proof  of  such 
mistake.     (1  Story's  Ec[.  Jur.,  ^   162  to  164,  and  cases 
cited.) 
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o.  There  can  be,  here,  no  proof  of  mistake  of  fact,  because 
none  is  alleged  ;  nor  any  presumption  of  mistake,  because 
every  such  presumption  is  repelled  by  the  allegations  of  the 
complaint.  It  alleges  that  a  joint  note  was  intended. 

6.  The  complaint  repels  any  presumption  of  mistake  of 
law  —  none  is  alleged.  Nor  is  there  any  such  presumption  — 
nor  any  relief  if  there  were.  (Lyon  agt.  Richmond,  2  Johns.  Ch., 
51;  Hunt  agt.  Ronsmaneer's  Adrrfrs,  I  Peters,  1;  WittarcTs 
Eq.  Jur.,  59  to  64,  and  cases  cited.) 

IV.  But  the  presumption  of  mistake  is  only  indulged 
where  the  deceased  joint  contractor  received  a  benefit;  was 
in  fact  a  joint  debtor  and  had  a  liability,  independent  of  the 
note.     The  presumption  is  never  indulged  in  against  a  mere 
surety.     (1  Story  Eq.  Jur.,  §§  162,  163,  164,  and  cases  cited? 
Yorks  agt.  Peck,  14  Barb.,  644  ;  Bradley  agt.  BurwelL,  3 
Denio,  61  ;  Hunt  agt.  Ronsmaneer's  Adm'rs,  8  Wheaton,  174.) 

a.  A  surety  is  bound  by  his  express  contract,  and  by  that 
only.  There  are  no  presumptions  against  him.  (Same 
cases  as  above;  Griffith  agt.  Meed,  21  Wend.,  505;  Walsh 
agt.  Bailie,  10  Johns.,  179  ;  Penoyer  agt.  Watson,  16  Johns. 
R.,  99.)  And  hence 

V.  Where  one  of  the  makers  of  a,  joint  note  dies,  if  such 
deceased  maker  was  a  mere  surety,  his  personal  representa- 
tives are  not  liable  thereon.     (1  Story's  Eq.  Jur.  §§  162,  363,, 
164;  Hunt  agt.  Ronsmaneer's  Adm'rs,  S  Wheat.,  174;  Yorks 
agt.  Peck,  14  Barb.,  644  ;  Bradley  agt.  Burwell,  3  Denio,  61  j. 
Carpenter  agt.  Provost,  2  Sandf.,  537  ;    United  States  agt. 
Price,  9  How.  U.  S.  Rep.,  83  ;   Fielden   agt.  Lahens,   U.  S. 
Circuit  Court,  S.  District  of  N.  Y.,  not  reported). 

VI.  Bonner  was  a  mere  surety 

(a.)  An  indorser,  even  after  protest,  is  to  be  treated  as  a 
surety.  (Pitts  agt.  Congdon,  2  Comst.,  354;  Suydam  agt. 
West/all,  4  Hill,  211  ;  Wood  agt.  Jefferson  Co.  Bank,  9 
Cow.,  206  ;  Griffith  agt.  Reed,  21  Wend.,  506). 

(  b.)  Before  protest  his  liability  has  not  begun  to  exist. 

(c.)  Nor  is  there  any  presumption  that   his  liability  will 
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ever  be  fixed.     The  presumption  is  that  the  note  will  be 
paid  at  maturity. 

(  d.)  Bonner  when  he  signed  the  note  in  suit  received  no 
consideration.  He  had  received  none,  no  benefit  of  any 
kind.  He  was  freed  from  no  liability,  for  he  had  none. 
There  was  no  independant  liability  against  him.  He  signed 
as  a  mere  surety,  and  the  demurrer  is  well  taken. 

DWIGHT,  J. — The  rule  is  well  settled,  and  not  questioned 
here,  that,  at  law,  the  representatives  of  a  deceased  joint 
debtor  are  .not  liable  upon  the  joint  obligation.  The  com- 
plaint in  this  action  is,  therefore,  in  the  nature  of  a  bill  in 
equity,  and  the  question  raised  by  this  demurrer  is  whether 
the  allegations  of  the  complaint  make  a  case  in  which  the 
defendants  as  the  representatives  of  a  deceased  joint  maker 
of  a  promissory  note  are  chargeable  upon  principles  of 
equity. 

I  think  it  clear  that  it  does  not. 

The  doctrine  of  all  the  authorities  to  which  my  attention 
has  been  called,  and  to  which  I  have  been  able  to  refer,  is 
that  equity  will  interpose  in  such  a  case  only  upon  proof 
or  presumption  that  the  note  was  made  joint  by  mistake, 
when  it  should  have  been  several,  and  that  such  a  pre- 
sumption will  arise  only  where  the  deceased,  whose  rep- 
resentatives are  sought  to  be  charged,  was  beneficially  in- 
terested in  the  incurring  of  the  obligation  ;  never  where  he 
is  a  mere  surety.  (Story's  JEq.  Juris.,  §§  162,  163,  164; 
Yorks  agt.  Peck,  14  Barb.,  644;  Bradley  agt.  Surwell,  3 
Denio,  61;  Carpenter  agt.  Provost,  2  Sand/.,  537). 

It  is  upon  this  principle  only,  viz. :  of  the  several  interest 
in  the  credit  given,  that  the  representatives  of  a  deceased 
partner  have  (in  case  of  the  insolvency  of  the  survivors), 
been  held  chargeable  in  equity  with  the  joint  debt.  (Story's 
Eq.  Juris.)  ^  676,  and  cases  cited). 

The  fatal  defects  of  the  complaint  under  consideration 
are,  1st.  That  there  is  no  allegation  of  mistake,  and  2d. 
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That  it  appeara  that  the  deceased  Samuel  Bonner  was  a 
mere  surety,  and  not  beneficially  interested  in  the  credit 
given  upon  the  joint  obligation. 

The  allegations  of  the  complaint  show  him  TO  have  been 
a  mere  accommodation  indorser  upon  the  original  note  and 
the  one  given  for  its  renewal,  and  that  the  note  in  suit  was 
given  in  substitution  for  the  last  mentioned  note  before  it 
became  due,  and  for  the  same  consideration.  It  is  true  that 
the  complaint  alleges  that  this  substitution  was  accepted  by 
the  plaintiff  at  the  urgent  request  of  the  deceased  Bonner, 
and  upon  his  statement  that  it  would  be  an  especial  favor 
to  him,  but  these  statements  do  not  change  his  relation  to 
the  original  indebtedness,  nor  make  him  anything  more 
than  a  mere  surety  upon  the  note  finally  made.  At  the 
time  of  the  substitution,  the  indorsed  note  was  not  yet  duej 
the  liability  of  the  indorser  had  not  been  fixed ;  and  there  is 
no  allegation  that  at  that  time  the  maker  was  insolvent ; 
the  presumption  then  was  that  he  would  pay  the  note,  and 
that  the  indorser  would  never  become  liable  upon  it. 

The  deceased,  therefore,  not  being  beneficially  interested 
in  the  credit  given,  being  in  fact  a  mere  surety,  no  presump- 
tion of  mistake  will  be  indulged  against  him,  and  there  is 
certainly  no  allegation  of  an  express  contract  by  which  the 
note  was  to  have  been  several.  •  On  the  contrary,  the  con- 
tract expressly  alleged  is  that  the  plaintiff  should  take  the 
joint  note  of  the  maker,  and  indorsers  of  the  previous 
notes. 

I  think,  the  demurrer  must  be  sustained. 
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N.  Y.  SUPERIOR  COURT.  \ 

JOHN  PREMO,  '  plaintiff  and  appellant  agt.   PHILIP  SMITH, 
defendant  and  respondent. 

Upon  proof  that  the  plaintiff  fraudulently  made  away  with  the  specifications  of  a 
bnilding  contract,  defining  the  rights  of  the  parties  to  the  action,  and  material  to 
the  determination  of  such  rights,  the  court  bus  power  to  stay  plaintiff's  proceed- 
ings and  extend  defendant's  time  to  answer  nntil  after  service  by  plaintiff  of  one 
of  said  specifications  npon  defendant  or  his  attorney. 

• 

General  Term,  May,  1S70. 

Before  BARBOUR  Ch.  J.,  FREEDMAN  and  SPENCER,  JJ. 

JOHN  E.  PARSONS,  for  appellant. 
JAMES  W.  CULVER,  for  respondent, 

By  the  court,  FREEDMAN,  J. — This  is  an  appeal  from  an 
order  staying  plaintiff's  proceedings.  Upon  the  hearing  of 
the  motion  below,  the  defendant  showed  by  affidavit,  and 
the  records  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  that  the  plaintiff  had  wilfully  and 
fraudulently  either  destroyed  or  withheld  from  the  defend- 
ant the  original  specifications  of  a  written  building  contract,, 
which  defined  the  rights  of  the  parties  to  the  action,  and 
were  material  for  the  determination  of  such  rights.  The 
plaintiff  read  no  papers  in  opposition  to  the  motion,  and  the 
court  thereupon  granted  an  order  staying  all  proceeding* 
on  the  part  of  the  plaintiff  in  the  action,  until  he  shall  pro- 
duce and  deliver  to  the  attorney  for  the  defendant  one  of 
the  said  original  specifications,  and  giving  to  the  defendant 
twenty  days  after  such  service  to  answer  the  complaint 
or  take  such  other  proceedings  in  the  action  as  he  shall  be 
advised.  Upon  an  examination  of  the  facts,  it  clearly  ap- 
pears that  the  court  below  had  not  only  the  power  to  make 
the  order  appealed  from,  but  that  the  order,  as  made,  waa 
a  proper  one  under  the  circumstances. 

The  order  should  be  affirmed,  with  costs. 
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SUPREME  COURT. 

WILLIAM  TIFFANY,  appellant,  agt.  HEZEKIAH  B.  LORD, 
.     respondent. 

The  retainer  of  counsel  to  make  a  motion  in  the  cause,  is  sufficient  authority  from 
his  client  to  consent  to  a  reference  of  the  action,  although  it  be  one  of  tort.  He  baa 
authority  to  enter  into  such  stipulations  and  agreements  in  reference  to  the  pro- 
ceedings in  which  he  was  retained  as  counsel  usually  make,  and  such  as  the  court 
may  require  to  be  made  and  entered  into  as  conditions  of  granting  relief,  and 
such  agreements  and  stipulations  bind  the  client. 

An  order  of  the  general  term  of  the  supreme  court  reversing  an  order  of  the  special 
term,  setting  aside  an  order  of  reference  (in  an  action  of  tort),  is  not  appealable  to 

the  court  of  appeals. 

• 

Oswego  General  Term,  OctoVkr,  1870. 

THIS  was  an  appeal  by  the  plaintiff,  from  an  order  of  the 
special  term,  setting  aside  an  order  of  reference  by  consent, 
in  the  action — which  was  one  for  a  tort. 

A.  PERRY,  counsel,  and  WILLIAM  TIFFANY,  in  person. 
C.  T.  RICHARDSON,    and   T.  C.  CRONIN,    counsel  for 
respondent. 

"By  the  court,  MULLIN,  P.  J.-1— When  the  motion  to  change 
the  place  of  trial  was  made,  the  court  informed  the  counsel 
that  it  was  for  the  interest  of  the  parties  that  the  cause  be 
referred,  and  unless  the  defendant  consented  to  a  reference 
the  motion  would  be  denied.  Thereupon  the  counsel  hav- 
ing charge  of  the  motion  on  the  part  of  the  defendant 
assented  to  the  reference,  and  it  was  ordered  accordingly. 

It  is  now  claimed  that  he  had  no  authority  from  the 
defendant  to  consent  to  a  reference,  and  that  it  was  there- 
fore irregular  and  unauthorized. 
You  XL.  31 
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It  may  be  there  was  no  express  authority  given,  but  no 
authority  was  necessary  except  the  retainer  of  the  counsel 
to  make  the  motion.  He  was  thereby  clothed  with  autho- 
rity to  enter  into  such  stipulations  and  agreements  in  refer- 
ence to  the  proceedings  in  which  he  was  retained  as  coun- 
sel usually  make,  and  .such  as  the  court  may  require  to  be 
made  and  entered  into  as  conditions  of  granting  relief,  and 
such  agreements  and  stipulations  bind  the  client. 

The  consent  to  refer  was  entered  into  in  open  court,  and 
such  consents  are  generally  conclusively  binding  on  the 
parties. 

It  is  not  claimed  that  there  was  a  violation  of  instructions 
and  breach  of  duty  by  the  counsel  who  represented  the 
defendant.  The  only  ground  for  relief  is  the  want  of  autho- 
rity, and  that  ought  not  to  be  permitted  to  affect  the  order 
of  reference.  ' 

If  the  consent  of  counsel  may  be  got  rid  of  in  this  case 
because  counsel  was  not  expressly  authorized  to  give  it,  a 
precedent  will  be  set  most  mischievous  in  its  results — every 
act  of  counsel  will  be  assailed  unless  approved,  and  all  reli- 
ance upon  stipulations  and  agreements  will  be  at  an  end, 
and  the  courts  overwhelmed  with  motions  to  be  relieved 
from  the  acts  of  counsel  when  found  not  to  be  advantageous 
to  the  client. 

Were  it  not  for  the  mischief  that  might  result  from 
affirming  this  order,  I  would  be  in  favor  of  thus  disposing 
of  it,  but  the  precedent  is  a'  dangerous  one,  and  I  am  in 
favor  ot  reversing  the  order  of  the  special  term  with  $10 
costs. 

Order  reversed  with  $10  costs. 

On  appeal  to  the  court  of  appeals,  the  order  was  held  not 
to  be  appealable,  and  the  order  of  the  general  term  was  the 
final  order.  Judge  MORGAN'S  special  term  order,  vacating 
the  order  at  the  circuit,  was  reversed,  though  it  was  in  his 
discretion.  (See  40  How.,  335,  in  the  Court  of  Appeals.) 

A  judgment  having  been  obtained  by  default  before  the 
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referee,  the  defendant  moved  to  open  it  at  special  term,  and 
Justice  MORGAN  granted  the  motion,  and  vacated  his  order 
of  reference,  made  at  the  circuit,  for  the  second  time. 

The  plaintiff  appealed,  and  on  argument  at  the  March  gen- 
eral term,  held  at  Rochester  in  1871,  the  general  term 
affirmed  Judge  MORGAN'S  second  order,  and  thus  the  compul- 
sory order  of  reference  was  finally  vacated. 
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N.  Y.  SUPERIOR  COURT. 

HENRY  L.  FARIS  and  another  agt.  WILLIAM  H.  PECK  and 
RODERICK  F.  CLOW. 

Where  the  action  is  one  of  a  class  in  which  the  cause  of  action,  and  the  facts  which 
authorize  the  arrest,  ar«i  the  same,  the  court  will  not,  ordinarily,  try  the  merits 
upon  a  motion  to  vacate  the  arrest. 

The  true  rule  is,  that  if  the  original  affidavits  make  out  a  prima  facie  case  against 
the  defendant,  of  a  cause  of  action  authorizing  an  arrest,  the  court  will  not  set 
aside  the  order,  except  where  the  proof  adduced  by  the  defendant  is  so  clearly 
preponderating  as  to  leave  no  reasonable  doubt  of  his  success  upon  the  trial. 

Where,  in  an  action  charging  upon  the  defendants  a  conspiracy  to  defraud,  the  evi- 
dence against  one  of  them,  is  altogether  too  slight  to  hold  him  to  bial,  and  a  ver- 
dict against  him  upon  such  evidence  the  court  would  be  bound  to  set  aside,  he 
will  be  discharged. 

But  where  as  to  the  other  defendant,  there  can  be  no  doubt  from  the  evidence  that 
he  committed  a  great  fraud,  he  will  be  held  to  bail. 

Before  BARBOUR,  Ck.  J".,  MONELL  and  FREEDMAN,  JJ. 

APPEAL  from  an  order  heard  November  general  term,  1870. 

The  action  was  against  the  defendants  to  recover  damages 
for  a  conspiracy  to  defraud  the  plaintiffs. 

An  order  to  arrest  the  defendants  was  granted,  which 
motion  was  discharged  at  special  term. 

The  plaintiffs  appealed. 

The  facts  disclosed  by  the  affidavits  upon  which  the 
order  of  arrest  was  granted,  and  others  read  on  the  motion, 
were  as  follows  : 

On  the  formation  of  the  American  Merchants'  Union 
Express  Company,  one  William  H.  Peck,  whose  residence 
was  unknown  to  the  company,  but  who  resided  atLaurens, 
Otsego  county,  in  this  state,  became  entitled  to  ninety 
Chares  of  the  capital  stock  of  such  company. 

The  scrip  or  certificate  for  such  stock  was  made  out  and 
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kept  by  the  company  in  readiness  for  delivery  to  said  Peck 
'  upon  his  calling  for  it. 

Peck  did  not  call,  and  a  clerk  of  the  company,  who  had 
charge  of  the  matter,  after  waiting  a  long  time,  examined 
the  New  York  city  directory,  and  finding  therein  the  name 
of  "William  H.  Peck,  222  Washington  street,"  in  said  city, 
inclosed  to  such  address  the  scrip  for  said  ninety  shares  of  stock 
on  the  evening  of  the  1st  of  February,  1S69,  and  sent  the 
same  by  mail. 

The  defendant  Peck  received  the  letter  and  inclosure,  and 
on  the  next  day  signed  the  usual  power  of  attorney  in  blank, 
and  sold  and  transferred  the  ninety  shares  to  the  defendant 
•Clow. 

Clow  afterwards  negotiated  the  stock,  through  Mclntyre, 
a  broker,  to  the  plaintiffs  for  a  loan  of  two  thousand  dollars, 
delivering  to  them  the  same  power  of  attorney  in  blank. 

In  the  mean  time  the  true  owner  of  the  stock  had  called 
at  the  express  company's  office  for  it,  and  the  mistake  was 
then  discovered. 

All  efforts  of  the  plaintiffs  to  get  their  money  back  failed, 
and  the  defendants  were  arrested  on  allegations  of  a  conspi- 
racy to  defraud. 

MOSES  ELY,  for  appellants. 

A.  K.  HADLEY,  for  respondent  Peck. 

JAMES  HENDERSON,  for  respondent  Clow. 

T$y  the  court,  MONELL,  J. — The  action  in  this  case  is  one 
of  the  class  in  which  the  cause  of  action  and  the  facts  which 
authorize  the  arrest  are  the  same.  In  such  actions  the 
•court  will  not,  ordinarily,  try  the  merits  upon  a  motion  to 
vacate  the  arrest. 

The  true  rule  is,  or  should  be,  that  if  the  original  affidavits 
make  out  a  prima  facie  case  against  the  defendant,  of  a 
cause  of  action  authorizing  an  arrest,  the  court  will  not  set 
aside  the  order,  except  where  the  proof  adduced  by  the 


486  NEW  YORK  PRACTICE  REPORTS. 

Faris  agt.  Peck. 

defendant  is  so  clearly  preponderating  as  to  leave  no  reason- 
able doubt  of  his  success  upon  the  trial. 

And  another  rule  I  think  should  be,  that  when  the  court  at 
special  term  shall  have  determind  that  there  was  or  was  not 
a  clear  weight  of  evidence  in  favor  of  the  defendant,  the 
court  at  general  term  ought  not  to  disturb  such  determina- 
tion, applying  to  such  decision  the  rule  which  governs  the 
general  term  upon  findings  of  fact  on  the  trial  of  an  action. 

Applying,  then,  these  rules  to  the  case  before  us,  we 
should  not  disturb  the  decision  below  so  far  as  it  discharges 
the  defendant  Clow  from  the  arrest. 

The  evidence  charging  upon  him  any  conspiracy  to> 
defraud  is  altogether  too  slight  to  hold  him,  and  a  verdict 
against  him,  upon  such  evidence,  I  think  the  court  would 
be  bound  to  set  aside. 

A  very  different  case,  however,  is  presented  against  the 
defendant  Peck. 

There  cannot  be  a  doubt  that  he  committed  a  great  fraud. 
He  received  the  shares  of  stock  through  the  mail,  and  on 
the  same  day  (for  it  wasposted  to  him  on  the  evening  of  the 
1st,  and  transferred  by  him  on  the  2d)  signed  a  power  of 
attorney  in  blank,  and  sold  the  stock  to  Clow. 

It  would  be  in  vain  for  him  to  assert  his  innocence  in. 
the  transaction.  No  one  would  believe  him;  and  his  feeble 
attempt  at  justification,  by  swearing  that  he  sold  the  stock 
to  Clow  "  without  any  knowledge  or  intimation  from  any 
source  whatever  that  the  said  certificate  was  not  bona  fide 
his  legitimate  and  lawful  property,"  adds  to,  rather  than 
diminishes,  the  strength  of  the  charge. 

He  knew  the  stock'  was  not  his  property,  and  instead  ofr 
like  an  honest  man,  endeavoring  to  ascertain  and  correct  the 
mistake,  he  dishonestly  forged  the  name  of  the  true  owner, 
and,  with  intent  to  deceive  and  defraud  some  one,  sold  and 
transferred  the  stock. 

Such  a  signing  of  the  name  of  the  true  owner  was  a 
forgery  (2  Pars,  on  Prom.  Notes,  58  i  ;  Graves  agt.  American 
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Exchange  Bank,  17  N.  Y.  J?.,  205 ;  People  agt.  Krummer,  4 
Park.  Cr.,  217). 

By  means  of  which  forgery,  the  defendant  Peck  has  made 
himself  liable,  and  the  question  is  whether  these  plaintiffs 
can  maintain  the  action. 

There  can  be  no  doubt  that  Clow,  who  transferred  the 
stock  to  the  plaintiffs,  is  liable  to  them,  upon  his  implied 
warranty  of  the  genuineness  of  the  transferred  signature 
to  the  power  of  attorney.  This. is  upon  the  principle  of 
implied  guarantees  in  negotiating  bills  and  notes.  Nor  can 
there  be  a  doubt  that  Clow  could  recover  from  Peck  for  the 
fraud. 

Why  not,  then,  the  plaintiffs?  Peck  intended  to  injure 
some  one, and  he  did  injure  the  plaintiffs;  and  having  done 
a  wrong,  he  should  be  held  responsible  for  such  wrong  to 
any  one  who  by  means  of  it  has  been  injured. 

The  principle  which  holds  Peck  is  analogous  to  that  which 
governs  notes  and  bills,  where  a  person  paying  value  for  a 
forged  bill  may  recover  from  any  party  warranting  the  bill 
either  expressly  or  by  implication  of  law  (2  Pars,  on  Prom. 
Notes,  601 ;  Cog  gill  agt.  American  Exchange  Bank,  1  N.  Y. 
113) ;  or,  where  the  maker  of  a  note  puts  it  in  circulation 
with  a  forged  indorsement  of  the  payee's  name,  a  bona  fide 
holder  may  recover  against  the  maker  as  upon  a  note  paya- 
ble to  bearer  (Foot  agt.  Meacker,  3  Hill,  So.  Car.,  227  j 
and  Riley's  Law  Cas.,  248). 

There  is>  another  analogy  in  principle  between  Peck's 
liability  and  the  class  of  cases  where  consequential  damages 
are  recoverable  for  injuries  arising,  not  immediately  from, 
the  act,  but  in  consequence  of  it,  as  where  an  obstruction 
is  wilfully  or  wrongfully  placed  upon  the  highway,  and  a 
wayfarer  falls  upon  it.  There  the  injury  being  the  conse- 
quence of  the  unlawful  act,  although  not  immediately  aris- 
ing from  it,  an  action  will  lie  against  the  wrong-doer. 

So  in  this  case  the  injury  to  the  plaintiffs  was  in  conse- 
quence of  the  unlawful  act  of  Peck;  and  he  who  did  the 
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wrong  must  be  held  responsible  for  all  injuries  arising  from 
it,  whoever  may  be  the  injured  person. 

The  complaint  in  the  action  is  not  before  us,  and  we  do 
not  know  what  cause  of  action  is  stated,  but  I  cannot  see 
any  difficulty  upon  the  facts,  of  sustaining  an  action  against 
Peck  {orfratfit  and  deceit,  under  the  last  paragraph  in  the 
fourth  subdivision  of  section  179  of  the  Code,  and  in  such 
an  action  he  can  be  held  to  bail. 

I  am  in  favor,  therefore,  of  affirming  the  order  as  to  the 
defendant  Clow  and  reversing  it  as  to  the  defendant  Peck. 

No  costs. 
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N.  Y.  COMMON  PLEAS. 
HORACE  B.  SHELDON  agt.  EDWIN  R.  LAKE. 

In  an  action  for  false  imprisonment,  where  the  several  subjects  of  the  complaint, 
as  alleged  in  the  complaint,  have  reference  to  an  entire  but  continuous  transac- 
tion, with  special  circumstances  of  injury  or  aggravation  as  to  each  step  in  the 
progress  of  the  affair,  and  they  constitute  a  single  cause  of  action  for  injury  to  the 
person,  with  or  without  force,  in  the  several  occurrences  stated,  such  allegations 
cannot  be  stricken  out  as  irrelevant  and  redundant. 

But  allegations  that  such  acts  are  contrary  to  the  laws  of  the  state  and  in  violation 
of  the  same,  being  matters  of  form  or  conclusions  of  law,  not  necessary  or  proper 
to  be  stated,  will  be  stricken  out  as  irrelevant  and  redundant. 

Special  Term,  January,  1871. 

ACTION  for  false  imprisonment. 

Defendant  moves  to  strike  out  the  following  allegations 
in  the  complaint  as  irrelevant  and  redundant. 

"  With  force  and  arms  assaulted  the  plaintiff." 

"  And  with  great  force  and  violence,  pulled  and  dragged 
about  the  said  plaintiff,  and  also  then  and  there,  forced  and 
compelled  the  said  plaintiff  to  go  from  a  certain  place  in 
said  city,  into  the  public  street  thereof,  and  then  and  there 
forced  and  compelled  him  in  and  along  divers  public  streets 
in  said  city." 

"And  restrained  and  deprived  the  said  plaintiff  of  his 
liberty." 

"  Contrary  to  the  laws  and  customs  of  this  state,  and  in 
violation  of  the  same." 

M.  M.  BUDLONG,  for  motion. 
T.  Q.  CRONIN,  opposed. 

ROBINSON,  J. — The    motion  to    strike  out    part  of  the 
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complaint  as  irrelevant  and  redundant,  is  denied,  except  the 
sentence  hereafter  quoted. 

The  several  statements  of  the  plaintiff,  as  to  the  acts  com- 
plained of,  have  relation  to  but  one  continuous  transaction 
alleged,  with  special  circumstances  of  injury  or  aggravation 
as  to  each  step  in  the  progress  of  the  affair,  and  they  con- 
stitute a  single  cause  of  action  for  injury  to  the  person,  with 
or  without  force  in  the  several  occurrences  related  in  the 
pleading. 

They  do  not  constitute  separate  causes  of  action.  The 
plaintiff  could  not  sue  and  recover  for  the  assault  first 
alleged,  or  for  the  act  of  being  dragged  through  the  streets, 
or  for  the  false  imprisonment  lastly  alleged,  and  again 
maintain  another  action  for  any  of  the  other  matters  attend- 
ing his  arrest  and  imprisonment.  (Farrington  agt.  Payne,. 
15  Johns.,  432  ;  Feeter  agt.  Beak,  1  Salk.,  11.)  The  Code 
permits  the  joinder  of  separate  causes  of  action  for  injuries, 
with  or  without  force  to  the  person  (<§>  167,  sub.  3),  and  the 
court  could  consolidate  such  actions  as  might  have  been 
originally  joined,  but  such  power  is  in  no  way  decisive  as. 
to  the  uniting  of  causes  of  action,  which,  if  separately  and 
independently  stated,  and  occurring  on  different  occasions,, 
or  as  to  what  might  constitute  different  causes  of  action. 

To  allow  the  uniting  in  one  statement  of  a  cause  of  action 
of  different  trespasses  (when  they  all  substantially  arose  out  of 
the  same  act),  such  as  the  statement  of  an  assault,  an  assault 
and  battery  and  false  imprisonment,  does  not  prejudice  the 
defendant,  since  he  may  in  his  answer,  confess,  deny  or  jus- 
tify each  separate  act,  while  to  regard  them  as  separate 
causes  of  action,  and  subjects  of  different  suits,  would  be 
allowing  an  unwarrantable  splitting  up  of  controversies. 

The  several  subjects  of  complaint  having  reference  to  ait 
entire,  although  continuous  transaction,  is  properly  allowed 
without  irrelevancy  or  redundancy.  The  case  disclosed  by 
the  complaint,  is  one  of  injury  to  the  person,  and  primct 
facie  actionable. 
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The  allegation  that  such  acts  are  "  contrary  to  the  laws 
of  the  state,  and  in  violation  of  the  law  contra  regis  pacem." 
was  under  the  old  system  of  pleading,  regarded  as  a  mere 
matter  of  form,  and  not  traversable  (1  Chitty  Pl.j  422  ; 
Gardner  agt.  Tliomas,  14  Johns.  7?.,  134).  It  is  equally  so 
under  the  Code,  as  these  are  matters  of  form  or  conclusively 
of  law,  and  is  not  necessary  or  proper  to  be  stated. 

The  rights  of  the  parties  are  to  be  judged  solely  by  the 
fact  stated,  and  the  allegations  last  above  quoted,  ought  to 
be  stricken  out  as  irrelevant  and  redundant. 

No  costs  are  allowed. 
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N.  Y.  SUPERIOR  COURT. 

ROSWELL  D.  HATCH  Exc.  &c.  agt.  JOHN  B.  FOGERTY,  and 

others. 

It  is  fundamental  in  respect  to  the  duty  of  an  attorney  towards  his  client  that  he 
should  not  use  any  information  which  he  has  derived  from  his  client  to  the  pre- 
judice or  injury  of  his  client  j  and  especially  that  he  shall  not  act  in  opposition  to 
his  client's  interests. 

The  rule  is  that,  lest  any  temptation  should  exist  to  violate  professional  confidence, 
or  to  make  any  improper  use  of  information  which  an  attorney  has  acquired  con- 
fidentially, as  well  as  upon  principles  of  public  policy,  he  will  not  be  permitted 
to  be  concerned  on  one  side  of  proceedings  in  which  he  was  originally  in  a  different 
interest. 

Where  he  attorney  was  employed  by  his  client  to  institute  and  conduct  proceedings 
to  extinguish  the  rights  and  interests  of  a  builder  under  a  contract  to  purchase  lots 
and  build  houses  thereon,  made  with  the  client,  and  the  mode  adopted  by  the 
attorney  to  extinguish  such  rights  and  interests  was  by  a  public  sale  of  the  prop- 
erty, after  notice,  in  pursuance  of  the  provisions  of  the  contract : 
ffeld,  that  it  is  very  questionable  whether  such  a  sale,  although  authorized  by  the 

contract,  was,  or  could  be  made,  effectual  to  foreclose  the  contractor's  interests. 
The  provision  in  the  contract  was  that  if  the  builder  refused  or  neglected  to  com- 
plete the  houses,  or  to  diligently  prosecute  the -work;  or  if  he  suspended  the 
work  for  ten  days,  the  owner  might  demand  payment  of  his  advances,  and  upon 
refusal  to  pay,  might  sell  at  public  or  private  sale  all  of  the  builder's  interest  in 
the  premises. 

Although  it  appeared  that  the  contractor  consented  to  the  application  to  foreclose, 
by  the  attorney,  for  the  purpose  of  extinguishing  the  claims  of  certain  creditors 
and  lien-holders,  yet  the  whole  evidence  showed  very  clearly  that  the  intention 
of  the  owner  was  to  rescind  the  contract  and  put  an  end  .to  all  claims  and  rights 
of  the  contractor  under  it. 

Subsequently,  as  the  facts  disclose,  the  contractor  was  indebted  to  the  attorney  in 
a  considerable  sum  for  professional  services  ;  that  he  took  from  the  contractor  a 
transfer  of  two  thirds  of  his  claim  against  the  owner — who  had  been  in  posesssion 
of  the  premises  for  several  years,  in  satisfaction  of  such  indebtedness. 
The  attorney  then  caused  an  action  to  be  brought  in  the  name  of  the  contractor 
against  the  owner,  which  must  have  been  brought  for  the  purpose  of  harrassing 
the  owner  or  vexing  him  into  a  settlement,  which  proved  to  be  the  result,  to  the 
amount  of  over  $3,000,  which  the  owner  was  compelled  to  pay  to  secure  his 
title  under  the  foreclosure  ;  that  the  attorney  was  interested  to  the  extent  of  two 
thirds  in  the  result  of  the  suit ;  that  the  foreclosure  of  that  action  was  the  in- 
fmfficient  title  the  owner  had  acquired  under  the  foreclosure  proceedings,  which 
the  attorney  had  himself  conducted  for  the  owner: 
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JJeld,  in  an  action  by  the  executor  of  the  owner  against  the  attorney  to  recover 
the  sum  the  attorney  had  received  In  the  action,  in  the  name  of  the  contractor 
against  the  owner,  on  the  ground  that  it  was  received  in  violation  of  the  doty  of 
the  attorney  towards  his  client,  that  there  was  no  foundation  upon  which  a 
defense  by  the  attorney  could  be  raised. 

A  party  who  has  advised  or  assisted  in  perpetrating  a  wrong  cannot  afterwards  be 
allowed  to  use  the  knowledge  he  has  acquired  to  secure  a  pecuniary  benefit  to 
himself,  by  an  attack  upon  the  proceedings  he  had  advised  and  conducted  to  con- 
summate the  wrong. 

Before  MONELL,  JONES  and  SPENCER,  J.J. 

APPEAL  from  a  judgment,  heard  at  the  January  general 
term,  1871. 

In  August,  1851,  Hogan,  the  plaintiff's  testator,  contracted 
to  sell  to  one  Willock,  certain  lots  in  this  city,  and  agreed 
to  make  advances  of  money  to  assist  Willock  in  building  j 
and  when  the  buildings  were  inclosed,  Hogan  was  to  con- 
vey the  lots  to  Willock,  and  Willock  was  to  execute  a 
mortgage  to  Hogan  for  the  purchase  money  and  advances. 
The  contract  contains  the  following  provisions  : 

*'  It  is  furthermore  agreed  and  understood,  that  if  the  said 
Willock  refuse  or  neglect  to  complete  the  said  intended 
houses,  or  if  the  diligent  prosecution  of  the  work  thereon 
shall,  at  any  time  after  the  date  of  these  presents,  be  sus- 
pened  for  ten  days,  then  and  in  such  case,  said  Hogan  shall 
have  the  right  to  insist  on  an  immediate  re-payment  of  all 
the  advances  he  shall .  have  made,  together  with  interest 
thereon  5  and  he  also  is  hereby  authorized  in  such  case  to 
sell  at  public  or  private  sale  all  the  right  title,  interest  and 
estate  of  the  said  Willock  in  and  to  the  said  premises,  and 
to  apply  the  proceeds  of  such  sale  to  the  payment  and 
satisfaction  of  the  expenses  of  such  sale,  and  of  all  claims 
and  demands  due,  or  thereafter  to  become  due,  which  the 
said  Hogan  may  have  against  the  said  Willock,  for,  or  upon 
account  of,  the  premises,  and  if  any  surplus  should  remain, 
the  same  is  to  be  paid  to  the  said  Willock.  The  said  Hogan 
is,  however,  to  give  the  said  party  one  week's  notice  of  his 
intention  to  make  such  sale." 

Willock  took  possession  of  the  lots,  and  began  building. 
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Subsequently,  and  in  December,  1862,  Hogan  having 
claimed  that  Willock  had  broken  the  contract,  employed  as 
was  alleged,  the  defendant,  Fogerty,  who  is  an  attorney  at 
law,  as  his  attorney  to  acquire,  or  extinguish,  Willock's  in- 
terest in  the  lots  under  the  provision  contained  in  the  con- 
tract. For  this  service,  Fogerty,  as  was  also  alleged,  was 
paid  by  Hogan. 

Fogerty  proceeded  to  foreclose  the  contract  by  a  public 
Bale  pursuant  to  notice  to  Willock,  at  the  Merchant's  Ex- 
change, of  all  Willock's  right,  title  and  interest  in  the  lots 
held  by  him,  under  the  contract.  Hogan  became  the  pur- 
chaser at  the  sale,  and  entered  into,  and  has  continued  in, 
possession,  claiming  title  under  such  purchase. 

There  was  other  employment  of  Fogerty  by  Hogan,  in 
controversies  connected  with  the  lots,  such  as  evicting  a 
person  in  possession  of  one  of  the  lots  ;  resisting  the  claims 
of  judgment  creditors  of  Willock,  and  of  mechanics  having 
liens  for  work  or  material.  And  especially,  Fogerty  was 
employed  by  Hogan,  as  was  also  alleged,  to  procure  for 
Hogan  from  Willock  a  full  release  of  all  claims  of  Willock 
against  Hogan  under  the  contract. 

Such  a  release  was  procured  by  Fogerty,  but  for  purposes 
as  alleged  by  Fogerty,  as  hereafter  stated,  and  for  his  ser- 
vices under  these  various  employments  including,  as  was 
alleged,  his  employment  to  procure  the  release,  he  was  paid 
by  Hogan. 

It  was  alleged  by  Fogerty,  and  was  found  as  a  fact  by 
the  court,  in  regard  to  the  release  that  Fogerty  was  em- 
ployed by  Hogan  with  the  concurrence  and  assent  of  Willock 
to  take  such  proceedings  as  would  be  necessary  to  extinguish 
the  claims  of  the  creditors  and  lien  holders  of  Willock  against 
the  property,  and  for  that  purpose  only,  and  not  otherwise, 
he  did  procure  the  release  from  Willock,  and  that  it  was 
procured  upon  the  express  condition  that  the  same  should 
not  at  any  time,  be  delivered  to  Hogan,  and  that  it  should 


NEW  YORK   PRACTICE  REPORTS.  495 

Hatch  agt.  Fogerty. 

not  in  any  manner  affect  the  claim  or  interest  of  Willock  to 
the  premises,  or  against  Hogan  upon  the  contract. 

Hogan  continued  in  the  undisputed  possession  of  the 
premises,  under  this  purchase,  from  December  1852,  until 
some  time  in  June,  1859,  a  period  of  nearly  seven  years, 
when  an  action  was  commenced  against  Hogan,  or  m  the 
name  of  Willock  by  Ga  Nun,  Jordan  and  Bain,  his  attorneys; 
in  which  action  Willock  demanded  a  deed  from  Hogan  of 
the  premises  pursuant  to  the  terms  of  the  contract,  and  an 
accounting  by  Hogan  of  the  rents  or  profits  of  the  premises 
during  the  nearly  seven  years  he  had  held  possession. 

The  ground  upon  which  that  action  was  founded,,  was, 
that  the  sale  at  the  Merchant's  Exchange,  which  had  been 
conducted  by  Fogerty,  has  not  extinguished  Willock's  in- 
terest in  the  premises,  or  his  rights  under  the  contract. 

Hogan  appeared  in  that  action  by  John  H.  Hedley,  his 
attorney,  and  set  up  in  his  answer,  as  a  defense,  the  foreclo- 
sure sale  which  had  been  conducted  by  Fogerty,  and  also 
the  release  which  it  was  claimed  that  Fogerty  had  procured 
from  Willock  to  Hogan  of  all  his  (Willock's)  interest  in  the 
premises,  and  of  all  claim  against  Hogan  under  the  contract, 
and  which  sale  and  release  he  claimed  was  a  bar  to  Willock's 
action. 

Pending  that  action  as  before,  there  had  been  a  trial  of 
the  issues,  Hogan  died,  and  the  action  was  afterwards  con- 
tinued in  the  name  of  his  executor,  and  was  sent  to  a  referee, 
to  be  by  him  heard  and  determined. 

.On  the  trial  of  that  action,  Fogerty  was  examined  as  a 
witness  for  and  in  behalf  of  Hogan,  and  amongst  other  things 
testified  to  the  purpose,  as  found  by  the  court,  in  respect  to 
the  release  from  Hogan,  namely — that  it  was  procured  for 
the  purpose  of  defeating  the  claims  of  judgment  and  lien 
creditors  of  Willock  to  the  premises,  and  for  no  other  pur- 
pose, and  was  not  intended  to  be  delivered  to  Hogan,  or  in 
any  manner  to  affect  the  rights  of  Willock  to  the  premises, 
or  his  interests  under  the  contract. 
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Fogerty  upon  that  examination  made  no  disclosure  of  any 
interest  in  himself  in  that  action,  and  it  was  not  then  known 
to  the  plaintiff  in  this  suit,  that  Fogerty  at  that  time,  and 
even  before  the  commencement  of  that  action  had  a  large 
interest  in  the  result  of  the  action. 

In  ignorance  of  any  such  interest,  and  influenced  by  the 
testimony  Fogerty  had  given  of  the  purchase  of  the  release, 
the  plaintiff  in  May,  1862,  compromised,  and  settled  that 
suit,  paying  to  Ga  Nun,  Jordan  and  Bain,  the  attorneys, 
the  sum  of  three  thousand  dollars  in  satisfaction  of  the 
claim. 

After  such  settlement  had  been  effected,  Fogerty  com- 
menced an  action  in  his  own  name  as  plaintiff  against  Ga  Nun, 
Jordan  and  Bain,  in  which  he  alleged,  that  he  had  retained 
and  employed  them  to  prosecute  the  action  of  Willock 
against  Hogan,  and  that  they  had  collected  in  such  action  a 
sum  of  money  over  and  above  their  costs,  which  they  had 
refused  to  pay  to  the  plaintiff,  Fogerty. 

Upon  the  trial  of  that  action  by  a  referee,  it  was  proved, 
and  the  referee,  in  accordance  with  such  proof,  found  as  a 
fact  that  the  defendants  Ga  Nun,  Jordan  and  Bain  were 
retained  by  Fogerty  to  prosecute  the  claim  of  Willock 
against  Hogan.  That  previous  to  such  retainer  Willock  had 
agreed  that  Fogerty  should  receive  two  thirds  of  the  amount 
recovered.  That  Ga  Nun,  Jordan  and  Bain  took  the  claim 
to  prosecute  upon  the  retainer  of  Fogerty,  with  full  knowl- 
edge of  his  agreement  with  Willock,  -and  has  recovered  th« 
sum  of  three  thousand  dollars  upon  a  settlement  of  the  suit. 
And  the  referee  gave  judgment  in  favor  of  Fogerty  as  against 
Ga  Nun,  Jordan  and  Bain  for  $886  66,  being  the  balance 
in  their  hands  after  deducting  their  costs  and  charges,  and 
$700  which  had  been  paid  by  them  to  Willock.  For  a  report 
of  that  case  (see  2  EoU.  319). 

Under  these  circumstances  the  plaintiff,  in  this  action,  as 
the  executor  of  Hogan,  brought  this  action  against  Fogerty 
to  recover  the  amount  he  had  received  from  Ga  Nun,  Jordan 
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and  Bain,  in  his  suit  against  them  on  the  ground,  that  his 
relation  to  Hogan,  as  his  attorney  and  counsel  in  foreclosing 
Willock's  rights  and  interests  under  the  contract  with 
Hogan,  and  also  in  detaining  the  release  from  Willock,  would 
not  allow  of  his  becoming,  or  being  interested  in  an  adverse 
claim  of  Willock  against  Hogan,  growing  out  of  the  con- 
tract he  had  undertaken  to  foreclose,  and  which  claim  had 
not  been  extinguished  by  the  foreclosure  proceedings. 

Fogerty  alleged,  in  his  answer  in  this  action,  and  the 
court  found,  as  facts : 

That  after  the  making  of  the  contract,  Willock  entered 
into  possession  of  the  lots,  and  proceeded  with  the  erection 
of  the  buildings  mentioned  in  the  contract ;  and  that  Hogan 
made  certain  advances  to  Willock,  as  ^provided  for  by  the 
contract.  That  the  defendant  Fogerty,  then  was,  and 
ever  since  has  been,  an  attorney  and  counsellor  at 
law  in  the  courts  of  this  state,  licensed  and  authorized  as 
such,  to  practice  in  the  courts  of  this  state,  and  as  holding 
himself  out  to  the  world  to  practice  as  a  regular  profession, 
and  as  such  was  employed  and  retained  by  Hogan  to  do  and 
perform  certain  acts  in  regard  to  said  contract  and  said- 
premises.  That  from  the  fall  of  the  year  1852,  Fogerty  has 
also  been  the  attorney  and  counsel  of  Willock.  That  at  the 
time  last  mentioned,  Fogerty  was  employed  by  Hogan,  with 
the  concurrence  and  assent  of  Willock,  to  extinguish  the 
claims  of  one  Hamilton  Nesbitt,  and  of  certain  lien  holders 
in  and  to  the  premises,  and  did  so  extinguish  the  same ;  and 
for  that  purpose,  and  not  otherwise,  did  procure  irom  Wil- 
lock the  release,  mentioned  and  set  forth  in  the  complaint, 
but  the  said  release  was  executed  by  Willock  upon  the 
express  condition  that  the  same  should  not  be  delivered  to 
Hogan,  or  affect  the  claims  or  interest  of  Willock,  in  or  to 
the  premises,  or  as  against  Hogan  ;  and  Fogerty  was  not 
employed  or  retained  by  Hogan  to  extinguish  the  claims  or 
interest  of  Willock  for  any  purpose,  other  than  as  above 
stated  j  and  in  accordance  therewith,  and  not  otherwise, 
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Fogerty  took  the  proceedings,  mentioned  and  set  forth  ia 
the  complaint. 

It  was  further  alleged  in  the  answer,  and  found  as  a  fact 
by  this  court : 

That  in  April,  1859,  Willock  was  indebted  to  Fogerty  in 
the  sum  of  twelve  hundred  dollars  for  services  theretofore 
rendered  by  Fogerty  to  and  for  Willock ;  and  Fogerty  did 
thereupon,  in  full  payment  of  said  indebtedness,  take  from 
Willock  two  thirds  of  Willock's  claim  against  Hogan,  and, 
therefore,  in  consideration  thereof,  did  wholly  remit  and 
satisfy  the  said  indebtedness  of  Willock. 

It  was  further  found,  as  a  fact: 

That  Fogerty  does  not,  in  violation  of  his  duty  and  obli- 
gations as  such  attorney  and  counsel  for  Hogan,  or  in  con- 
tempt of  the  court,  or  of  the  obligations  imposed  on  him 
as  an  attorney  and  counsellor  of  the  court,  give  to  Willock 
advice,  or  purchase  or  take  from  him  an  interest  in  his  claim 
against  Hogan,  or  in,  or  to  the  premises,  or  instigate  Wil- 
lock to  bring  said  action,  or  make  the  purchase  from  Wil- 
lock, with  intent  of  prosecuting  the  said  action  against 
Hogan  for  his  own  gain  or  advantage,  or  in  violation  of  the 
statute  in  that  case  made  and  provided. 

Upon  these  facts,  the  judge  rendered  judgment  in  favor 
ef  the  defendant. 

The  plaintiff  having  excepted  to  the  findings  of  law  and 
fact,  appealed. 

E.   P.    COWELS,    and   ROSWELL   D.   HATCH,  for   tiie 

appellant  and  plaintiff. 
WILLIAM  FULLERTON,  and  JOHN  B.  FOGERTY,  for  the 

respondent  and  defendant. 

By  the  court,  MONELL,  J. — Upon  the  argument  of  this 
appeal,  the  appellant's  counsel  was  understood  to  rest  his 
right  to  recover,  not  exclusively  but  chiefly,  upon  the  ground 
that  the  delicate  and  confidential  relation  of-  attorney  and 
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client  which  has  existed  between  these  parties  would  not 
allow  the  respondent  to  take,  or  receive  any  interest  in,  or 
benefit  from,  any  claim  which  Willock  might  have,  or  assert 
under  his  contract  with  Hogan,  which  had  its  foundation 
in  the  insufficiency  of  the  proceedings  instituted,  and  con- 
ducted by  Fogerty  for  his  client. 

The  counsel,  however,  was  not  understood  to  abandon 
the  ground  that  the  benefit  which  the  respondent  had 
•derived  from  the  Willock  suit  against  Hogan  was  in  conse- 
quence of  his  own  lack  of  skill  and  correct  judgment  in  in- 
stituting and  conducting  the  proceedings,  he  was  employed 
to  institute  and  conduct  to  extinguish  the  rights  and  in- 
terests of  Willock  under  the  contract. 

The  mode  adopted  by  the  respondent  to  extinguish  such 
rights  and  interests  was  by  a  public  sale,  after  notice  in 
pursuance  of  the  provisions  of  this  contract. 

It  is  certainly  very  questionable  whether  such  a  sale, 
although  authorized  by  the  contract,  was,  or  could  be  made 
effectual  to  foreclose  the  contractor's  interests.  The  question 
is  left  open,  and  undecided  in  the  case  of  Chace  agt.  Hatch 
(4  Robt.,  89),  which  was  upon  a  similar  contract,  but  with 
an  intimation  that  the  contractor  is  not  shut  out  by  such  a 
sale,  and  may  upon  a  sufficient  excuse  be  relieved  from  the 
forfeiture. 

The  contract  in  this  case  provided,  that  if  Willock  refused 
or  neglected  to  complete  the  houses,  or  to  diligently  prose- 
-cute  the  work ;  or  if  he  suspended  the  work  for  ten  days, 
Hogan  might  demand  payment  of  his  advances,  and  upon 
refusal  to  pay,  might  sell  at  public  or  private  sale  all  of 
Willock's  interest  in  the  premises. 

The  forfeiture  under  the  contract  on  the  part  of  Willock, 
and  the  right  on  the  part  of  Hogan  to  rescind  rested  wholly 
upon  the  ten  days'  delay.  If  the  delay  in  fact  occurred, 
Hogan  could  at  once  sell,  but  in  what  man  her,  or  by  whom 
was  that  fact  to  be  determined  ?  Could  Hogan's  saying,  or 
claiming,  that  it  had  occurred,  be  sufficient,  and  would  that 
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conclude  Willock,  and  for  ever  preclude  his  disputing  the- 
fact  ?  Assuredly  not.  The  right  to  sell  was  unquestion- 
able ;  but  it  was  necessarily  a  sale  at  the  risk  of  being  set 
aside  if  it  should  afterwards  be  made  to  appear  that  there 
had  in  fact  been  no  default ;  or,  that  it  had  become  impossi- 
ble to  perform  either  by  the  act  of  God,  or. of  the  law,  or  lor 
any  other  sufficient  reason. 

The  sale,  therefore,  under  the  power  contained  in  the 
contract  was  effectual  only  so  far  as  it  put  Willock  out,  and 
Hogan  in  possession  of  the  premises,  and  then  cast  the 
burden  upon  Willock  of  showing,  if  he  could  show  it,  that 
there  had  not  been  a  default,  or  of  exercising  it  if  there  had 
been.  But  it  left  it  competent  for  Willock,  at  any  time 
afterwards,  to  apply  to  the  court  to  investigate  the  question 
of  default,  and  to  be  relieved  from  the  forfeiture  consequent 
upon  it. 

From  such  an  application,  Willock  would  not  be,  and 
was  not  precluded  by  the  sale,  nor  could  he  be  precluded 
in  any  manner  short  of  a  judgment  in  an  action  to  foreclose 
his  rights  and  interests  under  the  contract. 

Besides  the  high  and  peculiarly  responsible  duty  of  an 
attorney  towards  his  client,  and  the  fidelity  which  he  owes 
to  his  cause,  and  his  interests,  he  is  required  to  be  learned 
and  skilful  in  the  practice  of  his  profession.  He  must  have 
sufficient  learning  to  be  able  to  determine  with  reasonable 
accuracy  upon  the  appropriate  remedies  for  enforcing  or 
securing  the  rights  of  his  client,  and  sufficient  skill  to  con- 
duct the  proceedings  appropriate  to  such  remedies. 

If  any  attorney  fails  in  any  of  these  respects  he  may  and 
sometimes  does  not  only  forfeit  all  claim  for  compensation, 
but  renders  himself  liable  to  his  client  for  any  damage 
which  he  may  thereby  sustain. 

But  the  question  of  any  supposed  lack  of  learning  or  of 
skill  on  the  part  of  the  respondent,  in  conducting  the  pro- 
ceedings for  his  client,  is  not  necessarily  much  involved  in 
the  consideration  of  the  questions  now  before  us. 
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Indeed,  if  this  were1  an  action  by  the  respondent  against 
Hogan's  representative  to  recover  his  compensation  for  his 
services  in  those  proceedings,  it  is  doubtful  if  we  could  say 
that  he  should  not  be  paid  on  the  mere  ground  that  such 
proceedings  produced  no  beneficial  result  (Bowman  agt. 
Tollman  40  How.,  1).  But  the  decision  must  be  placed 
upon  another  and  different  ground,  which  involves  not  the 
skill  or  the  learning,  but  the  fidelity  of  an  attorney  to  the 
interests  of  his  client  ;  and'  which  forbids  his  trafficking  in 
the  smallest  degree  with  such  interests  by  collusion  or  other- 
wise with  persons  who,  in  respect  to  such  interests,  have 
occupied  an  attitude  of  hostility  towards  his  cliant. 

Some  facts  stand  out  prominently  in  the  case.  One  is, 
that  the  respondent  employed  the  attorneys  to  bring  the 
action  of  Willock  against  Hogan.  Another,  that  he  was 

interested  to  the  extent  of  two  thirds  in  the  result  of  the 

% 

suit,  having  acquired  such  interest  directly  by  assignment 
from  Willock.  Another,  that  the  foreclosure  of  that  action 
was  the  insufficient  title  Hogan  had  acquired  under  the  fore- 
closure proceedings,  which  the  respondent  had  himself  con- 
ducted for  Hogan.  And  another,  that  he  did  not  receive  in 
that  suit,  and  in  consequence  of  it,  a  portion  of  the  money 
which  has  been  detained  by  a  settlement  of  it,  and  which 
settlement  was  made  in  consequence  of  the  adverse  testi- 
mony of  the  respondent  on  that  trial. 

I  am  aware  .that  the  fact  has  been  found  by  the  court  at 
special  term,  that  the  respondent  was  employed  by  Hogan, 
with  the  concurrence  and  consent  of  Willock,  to  exting- 
uish the  claims  of  certain  lien  holders  on  the  premises,  and 
for  that  purpose,  and  not  otherwise,  he  made  the  sale  of  the 
premises  under  the  power  contained  in  the  contract,  and 
procured  the  release  from  Willock. 

So  much  of  this  finding  of  fact,  as  relates  to  the  purpose 
of  the  release,  is  probably  sustained  by  the  evidence  ;  but  I 
do  not  find  any  evidence  sufficient  to  sustain  the  'remainder 
of  the  finding  ;  and  a  careful  examination  of  the  testimony 
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shows,  I  think,  that  the  respondent's  employment  by 
Hogan,  was  to  extinguish  all  of  Willock's  rights  and  inter- 
ests under  the  contract ;  and  that  whatever  motive  the 
latter  may  have  had  in  concurring  in  and  consenting  to  the 
foreclosure  proceeding,  whether  to  defeat,  and  thereby 
defraud,  his  creditors  who  had  obtained  Hens  upon  the  prem- 
ises, or  otherwise,  it  is  very  evident  that  Hogan's  intention 
and  desire  was  to  rescind  the  contract  and  put  an  end  to  a)l 
claims  and  rights  of  Willock  under  it. 

But,  even  if  the  evidence  did  establish  that  the  purpose 
of  the  foreclosure  was  to  accomplish  the  defeat  of  the  lien 
creditors,  and  that  Hogan,  Willock  and  the  respondent,  con- 
spired to  effect  such  purpose  by  a  pretended  foreclosure.  I 
am  unable  to  see  in  it  any  justification  for  what  has  since 
transpired. 

Such  a  purpose  need  not  be  stigmatized,  and  it  is  enough 
for  the  present  to  say,  that  it  furnishes  no  foundation  upon 
which  a  defense  can  be  raised.  A  party  who  has  advised 
or  assisted  in  perpetrating  a  wrong,  cannot  afterwards  be 
allowed  to  use  the  knowledge  he  has  acquired  to  secure  a 
pecuniary  benefit  to  himself,  by  an  attack  upon  the  pro- 
ceedings he  had  advised  and  conducted  to  consummate  the 
wrong. 

I  am,  also,  aware  of  the  fact  which  has'  also  been  found 
by  the  court,  that  Willock  was  indebted  to  the  respondent 
in  a  considerable  sum  for  professional  services,  and  that  he 
took  from  Willock  a  transfer  of  two  thirds  of  his  claim 
against  Hogan  in  satisfaction  of  such  indebtedness. 

But  such  fact  does  not,  in  my  judgment,  change  the  aspect 
of  the  case,  or  furnish  a  reasonable  excuse  for  obtaining  pay- 
ment out  of  his  own  client;  of  a  debt  due  from  Willock,  by 
a  resort  to  an  action,  whose  foundation  was  a  defective  and 
useless  proceeding,  which  such  client  had  employed  him  to 
conduct,  and  which  he  had  failed  to  make  effectual. 

The  action  instituted  by  the  respondent  in  the  name  of 
Willock  against  Hogan,  if  it  has  no  foundation  in  the  errors- 
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which  the  respondent  had  previously  committed,  must  have 
been  brought  for  the  purpose  of  harrassing  Hogan,  or  vexing 
him  into  a  settlement.  In  one  or  the  other  of  these  ways, 
only  could  the  respondent  have  hoped  to  succeed.  Hogan 
would  be  advised  that  the  sale  at  the  Merchant's  Exchange 
was  of  itself,  no  bar  to  the  action,  and  the  release  of  Wil- 
lock,  the  respondent  knew,  as  he  afterward  testified,  was 
no  happier. 

There  was  reasonable  ground,  therefore,  for  supposing 
that  the  action  would  be  successful,  or  that  operating  upon 
the  fears  of  Hogan,  it  would  produce  a  compromise  and 
settlement  of  the  claim. 

The  latter  was  the  result,  and  it  is  enough  to  say,  that 
the  transaction  cannot  be  countenanced  or  upheld. 

It  is  fundamental  in  respect  to  the  duty  of  ac  attorney 
towards  his  client,  that  he  should  not  use  any  information 
which  he  has  derived  from  his  client,  to  the  prejudice  or 
injury  of  his  client;  and  especially,  that  he  shall  not  act  in 
opposition  to  his  client's  interests ;  and  the  rule  is,  as  laid 
down  in  Ferg.  J.  Prac.,  27,  tha't  lest  any  temptation  should 
exist  to  violate  professional  confidence,  or  to  make  any  im- 
proper use  of  information  which  an  attorney  has  acquired 
confidentially,  as  well  as  upon  principles  of  public  policy, 
"  he  will  not  be  permitted  to  be  concerned  on  one  side  of 
proceedings  in  which  he  was  originally  in  a  different  interest." 

I  regret  that  I  am  obliged  to  differ  from  the  conclusions 
of  the  learned  justice,  who  tried  this  action 'at  the  special 
term.  He  was,  doubtless,  somewhat  influenced,  as  I  have 
found  it  difficult  to  resist  being,  by  the  fact,  that  the  rela- 
tion of  attorney  and  client  had  long  before  ceased  to  exist 
between  the  respondent  and  Hogan;  as 'well  as  the  fact 
that  he  had  for  several  previous  years  been  acting  as  the 
attorney  for  Willock  j  and  that  to  obtain  payment  of  a 
hopeless  debt  for  these  services,  he  became  a  party  for  no 
more  improper  motive  than  to  instigate  the  action  which 
was  brought  in  Willock's  name  against  Hogan. 
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Hatch  agt.  Fogerty. 

The  law,  however,  is  too  regardful  of  the  rights  of  per- 
sons who  have  fiduciary  relations  to  allow  any  betrayal  of 
the  trust  and  confidence.  Trustees  of  all  kinds  are  held  to 
a  strict  accountability,  and  the  interests  of  cestui  que  trusts 
are  watched  with  constant  care.  As  was  said  by  the  late 
Vice  Chancellor  SANDFORD,  in  Poitton  agt.  Martin,  (1  Sandf. 
Ch.  jR.,  572),  "  it  is  a  great  principle  of  -equity  that  he  who 
bargains  in  a  matter  of  advantage  with  a  person  placing 
confidence  in  him,  is  bound  tp  show  that  a  reasonable  use 
has  been  made  of  that  confidence." 

But  the  duties  and  obligations  of  mere  trustees,  whether 
enjoined  by  statute,  or  derived  from  the  principles  of  equity, 
do  not  partake  of  that  peculiar  and  delicate  relation  which 
subsists  between  an  attorney  and  his  client.  In  his  case 
there  is  more  than  a  legal  claim  upon  his  -fidelity.  The 
honor  of  his  profession,  and  the  due  administration  of  justice 
is  involved  and  any  taint  upon  his  honor  will' cast  its  shadow 
in  some  degree  upon  the  collective  body  of  his  associates  at 
the  bar. 

Luckily,  and  to  the  credit  of  the  profession,  few  reported 
cases  are  found  which  involve  a  departure  from  professional 
faith  and  duty.  But  such  cases  are  not  needed  to  either 
illustrate  or  enforce  so  obvious  a  principle  as  condemns  the 
transaction  of  this  case. 

I  will,  however,  refer  to  a  single  case  which  is  somewhat 
analogous  to  the  one  before  us. 

Case  agt.  Carroll  (35  N.  Y.,  585),  was  an  action  to  compel 
an  attorney  to  convey  certain  premises  to  the  plaintiff,  the 
title  to  which  he  had  obtained  in  violation  of  his  duty  to 
his  client,  and  the  court  says  :  lt  The  general  allegation  that 
he  was  the  defendant's  counsel,  and  undertook  to  conduct 
the  foreclosure  suit  for  their  benefit  is  sufficient  to  create  a 
trust  which  a  court  of  equity  will  enforce  against  him,  by 
requiring  him  to  convey  the  legal  title  to  the  plaintiffs." 

The  judgment  must  be  reversed,  and  a  new  trial  had, 
with  costs  to  the  appellant,  to  abide  the  event. 


OF 


THE   DECISIONS 


CONTAINED  IN  THE  FOLLOWING  REPORTS 

40  Howard  Pr.  R.;  42  N.  Y.;  2  Dalies  E.;  6  and  1  Robert- 
son's R.;  56  Harbour's  R.;    and  1  Lansing's  R. 


ACCESSION. 
See  GUARDIAN  (1  Lcmsing,  4). 

ACCOMMODATION  PAPER. 

See  BILLS  OF  EXCHANGE,  &c.  '42  N. 
T.  5). 

ACCOUNT. 

\.  The  Code,  by  expressly  permitting, 
even  where  a  long  account  is  in- 
volved ($  271,  subd.  1),  the  referee  to 
be  confined  to  passing  upon  a  specific 
question  of  fact  involved  in  the  issue 
and  allowing  an  account  to  be  taken 
as  a  separate  matter  for  the  informa- 
tion of  the  court  (Id.  subd.  SJ),  not  only 
authorizes  but  requires,  that  neither 
party  should  be  deprived  of  the  benefit 
of  a  trial  before  the  court,  or  a  jury, 
as  to  matters  not  involved  in  the  ac- 
connt,  and  embraced  iu  the  issues 
(  Wheeler  agt.  Falconer,  7  Sobt.,  45). 

2.  Where  it  did  not  appear  in  the  papers 
presented  bv  a  plaintiff  in  an  equity 
case,  on  applying  for  a  reference,  that 
the  only  issues  involved  were  those 


included  in  the  taking  of  an  account; 
or  that  taking  such  account  would 
dispose  of  all  the  rights  of  the  parties  ; 
and  enough  was  shown  by  the  defend- 
ant to  establish  that  other  issues  were 
involved : 

Held,  that  granting  an  order  of  refer- 
ence was  not  a  matter  of  discretion 
with  the  court. 

3.  Where  both  parties  seek  an  account- 
ing in  respect  to  business  transacted 
under  an   agreement   between    them, 
and  it  is  alleged  and  conceded  that  the 
business  has  entirely  ceased,  by  reason 
of  the  failure  of  the   parties  to   the 
agreement,  each  of  such  parties  has  a 
present  right  to  an  accounting,  whether 
they  are  partners  or  not ;  and  the  prin- 
ciples on  which  the  accounting  is  to 
talce  place  will  be  the  same,  wnether 
the  agreement  constituted  a  partner- 
ship or  not.    ( Fu.irch.ild  agt.   Valentine 
7  Sobt.,  564). 

4.  If  the  agreement  be  construed  as  con- 
.  Btituting  a  partnership,  then  an  action 

for  an  account  can  only  be  sustained 
on  the  ground  of  its  necessity  for  the 
purpose  of  adjusting  mutual  accounts. 

t 
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Hence  the  plaintiff  must  account,  as 
well  as  the  defendant,  so  that '  the 
mutual  accounts  may  be  adjusted.  (Id). 

5.  Where,  by  the   agreement  between 
the  parties,  the  plaintiff  was  to  dispose 
ef  goods  shipped  to  him  by  the  defend- 
ants, and   remit  the  proceeds  to  the 
latter,  to  be  applied  to  the  payment  of 
drafts  drawn  on  them  by  the  plaintiff, 
the  d_efendant  relying  on  the  goods  to 
famish  the  means  of  paying  for  them, 
and  not  on  the  personal  responsibility 
of  the  plaintiff: 

Held,  taat  if  the  defendants  were,  nnder 
the  agreement,  only  agents  of  the 
plaintiff,  as  to  the  duties  to  be  per- 
formed by  them,  the  plaintiff  was  also 
their  agent,  as  to  the  things  to  be  done 
by.  him.  And  that  this  presented  a 
strong  case  of  mutual  accounts.  ( Id). 

6.  And  that  if  the  agreement  constituted 
a   partnership,   then    the    accounting 
must  be  mutual ;  and  that  the  defend 
ants  were  entitled  to  an  accounting  on 
the  theory  of  a  partnership,  although 
they  did  not  aver  that  the  partnership 
him   been  dissolved,   nor    pray  for  a 
dissolution;    nor  bring  into  court    a 
sum  of  money  which  it  was  alleged 
they  had  received  and  not  applied  ac- 
cording to  the  agreement:   where  the 
partnership  was  one  at  will,  deterrnin- 
alile  at  any   moment,  at  the  will  of 
either  of  the  parties;  it  appearing  that 
the  business  had  entirely  ceased  ;  and 
by  reason  of  the  insolvency  and  assign- 
ment of  the  defendants  it  was  impossi- 
ble to  resuscitate  or  continue  it ;   and 
that  the   sum   of   money  was    not  a 
private    debt    due    to    the    firm,   but 
money  received  by  the  defendants  as 
partners,  in  course  of  the  partnership 
business,  and  they  insisted  that  there 
was  a  balance  in  their  favor.     (Id) 

7.  These  facts,  if  they  do  not  of  them- 
selves dissolve  the  partnership,  furnish 
ample  cause  for  a  decree  of  dissolution. 
(Id.) 

8.  Where  both    parties  agree  that  the 
business  transacted   between  them  is 
at  an  end,  and  that  the  subject  matter 
of  the  agreemdnt  is  extinguished,  and 
they  both  seek  an  accounting,  disput- 
ing only  as  to  the  principles  on  which 
it  shall  be  taken,   the  court,  may,  in 
settling   the  decree,  after  trial,   well 
disregard  the  waut  of   an  averment 
that  the    partnership    has    been    dis- 
solved, even  if  such  an  averment  and 
prayer  be  technically  necessary.  (Id.) 

9.  Such  an  adjustment  of  accounts  be» 
tween  the   parties   may,  in  either  as- 
pect of  the  agreement,  be  had,  in  an 
action  brought  by  one  party  thereto 


against  another.  If  the  agreement 
constitutes  an  agency,  only,  the  ac- 
counting may  be  had  nnder  the* allega- 
tions and  prayer  of  the  complaint ;  if 
it  creates  a  partnership,  then  an  ac- 
counting may  be  had  under  the  an- 
swer and  the  praver  thereof,  as  affir- 
mative relief,  (fd.) 

See  EQUITABLE  ASSIGNMENT.   (Id.) 
KEJFEREE.    (Id.) 

10.  Service  performed  for,  or  property 
sold  to,  an  executor  or  administrator, 
as  such,  cannot  be  deemed  or  treated, 
as  the  continuation  of  a  running  ac- 
count with  the  testator  or  intestate,  in> 
his  lifetime.  ( JBuciclin  agt.  Chapin 
1  Lansing,  443). 

ACCOUNTING. 

See  EVIDENCE  (1  Laming.) 
JOINT  LIABILITY  (Id.) 
STATUTE  OF  LIMITATIONS  (Id.) 

ACCOUNT  STATED. 

1.  An   executor  or  administrator  whor 
after  a  claim  against  the  estate  of  the- 
testator  or   intestate,   has   been    pre- 
sented to  him.  delays  unreasonably  to- 
make  objection  to  it,  is  not  precluded 
from  asserting  the  statute  of  limita- 
tions as  a  bar  to  such  claim.  ( Bucklin 
agt.  Chapin  1  Lansing,  443). 

2.  And  he   may  surcharge   and  falsify, 
any  part  of  an  account,  that  has  be- 
come stated  in  the  lifetime  of  the  testa- 
tor, or  intestate,  or  since  his  own  ap- 
pointment.   (Id.) 

s.  A  debtor  who  allows  an  account 
against  him  to  become  stated,  by 
omission  to  dispute  the  same  when 
presented,  does  not  thereby  waive  the 
defense  of  the  statute  of  limitations. 
(Id.) 

See  EXECUTORS  AND  ADMINISTRATORS. 
(Id.) 

ACCUMULATION. 

See  TRUSTS  AND  TRUSTEES  (6  Sobt)- 
WILL  (1  Lansing). 

ACTION. 

1.  A  plaintiff  has  a  right  to  consider  two 
simultaneous  injuries  to  property  one 
cause  of  action ;  and  if  he  does  noth- 
ing to  separate  them,  in  his  comnlaiut, 
but  alleges  that  they  were  done  at  the 

•  same  time,  if  they  are  of  the  same  char- 
acter, and  the  defendant  has  treated 
them  in  his  defense  as  one  cause  of 
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action,  there  is  no  reason  for  separating 
them,  at  the  trial,  or  in  the  verdict  or 
judgment.  (Higtnbutkem  agt.  Lotcen- 
lein,  6  Bolt.,  557.) 

See  BROKERS.     (Id.) 

INSURANCE,  LIFE.    (Id.) 

9.  The  modes  of  commencing  an  action 
under  title  1,  chapter  6,  part  3,  of  the 
Revised  Statutes,  which  relates  solely 
to  former  modes,  and  to  proceedings  to 
be  had  upon  a  capias  ad  respondendum 
(the  issuing  of  which  was  one  of  such 
modes),  together  with  that  writ  and 
proceedings  ou  it,  have  been  supersed- 
ed by  the  Code  of  Procedure,  and  the 
23d  section  of  that  title  is  repealed 
thereby.  (Skinner  agt.  Noyes,7  fiobt., 
228.) 

3.  The  reasons  which  led  to  the  inser- 
tion of  that  section  in  the  Revised  Stat- 
ures have  no  application  to  the  present 
system,  and  the  section  itself  is  in  con- 
ffict  with  the  system  established  by  the 
Code.    (Id.) 

See  CORPORATIONS.    (Id.) 

LANLORD  AND  TENANT.    (Id.) 
NAVIGABLE  STREAMS.    (Id  ) 
NUISANCE.    (Id.) 
PROMISSORY  NOTES.    (Id.) 
COMMISSIONERS  or  HIGHWAYS.  f56 

Barb. 
DEATH  BY    WRONGFUL    ACTION. 

(Id.) 

EQUITY.    (Id.) 

GUARDIAN  AND  WARD.    (Id.) 
HUSBAND  AND  WIFE.    (Id.) 
SUPERINTENDENTS  OF  THE  POOR, 

(Id.) 

TELEGRAPH  COMPANIES.    (Id.) 
VENDOR  AND  PURCHASER.    (Id.) 

4.  A  hotel  guest,  who  having  property 
in  his     possession    as    a   gratuitous 
bailee,  delivers  it  into  the  custody  of 
the  hotel-keeper,  may  have  an  action 
in  his  own  right  against  such  keeper, 
to  recover  for   the    loss  thereof;  and 
this  is  so.  although  the  bailee  may  not 
be  responsible  for  such  loss  to  the  act- 
ual owner.     (Kellogg  agt.  Sweeney,  1 
Laming,  397.) 

5.  And  in  such    action    the  bailee  may 
enforce,  to  its  full  extent,  the  liability 
resulting  from  the  personal  relation  of 
innkeeper  and  guest.    (Id.) 

See  MONEY  PAID.    I  Id.) 
NEW  TRIAL.    (Id.) 
PARTNERSHIP.     (Id.) 
Quo  WARRANTO.    ( Id.. ) 
PRINCIPAL  AND  AGENT.    (Id.) 
REAL  PARTY  IN  INTEREST.    (Id.) 
TENANT  is  COMMON.    (Id.) 


ACTION  FOR  CAUSING  DEATH, 

1.  The  vendor  of  an  article  of  his  own 
manufacture  is  not  liable  to  one  who 
uses  the  same,  with  the  consent  of  the 
purchaser,  for  injuries  resulting  from  a 
defect  therein,  unless  such  article  is,  in 
its    nature     imminently      dangerous. 
(Loop  agt.  Litchfield,  42  JY.  Y.,  351.) 

2.  The  defendants  sold  a  balance  wheel, 
manufactured  for  sale  by  them,  to  C.r 
who  purchased  it  for  his  own  use  in   a 
machine  for  sawing    wood  by  horse- 
power.    There  was  a  hole  in  the  rim 
of  the  wheel,  caused  by  shrinkage  in 
casting,  which  weakened  it.    Thfs  de- 
fect was  visible,  and  C.'s  attention  waa- 
called  to  it  before   he  purchased.    The 
defendants  filled  this  cavity  with  lead 
secured  by  a  bolt,  to  receive   which  a 
hole  was  drilled  through  the  rim,  still' 
further  weakening  the  wheel;  and    it 
was  then  painted  over,  and  by  C.'s  re- 
quest, adjusted  to  the  machine  by  the 
defendants.    After  it  had  been  in  use 
over  four  years  the  wheel   burst,  part- 
ing where  it  had  been  drilled  to  reeeive 
the  bolt,  and   a  fragment  struck  the 
plaintiff 's  intestate,  who  was  using  the 
machine  with  C.'s  consent,  with  such 
violence  as  to  cause  death.    Held,  in  an 
action  brought  under  the  statute  for 
causing  death  by  negligence,  that  the 
plaintiffs  could  not  recover.     (Id.) 

3.  It  is  not  actionable  want  of  care  in 
those   in    charge   of   horse    cars  and 
horses    running  on    a  horse    railway 
along  the  street  of  a  city,  to  fail  to  pre- 
vent a  child  of  tender  years,  in  such 
street,  from    approaching,  unseen  by 
them,  the  side   of  the  car   (after  the 
horses  and  front  part  of  the  car  bad- 
passed)  so  as  to  fail  under  the  car  and 
receive  injuries  from  the  hind  wheel 
of  the  car  on  that  aide.     (Btdger  agl. 
The  Albany  Railway,  42  N.  Y.,  459.) 

4.  Where   the  driver,   standing   on  the 
front  platform  of  such  car,  keeps  a  close 
watch  forward,  and  is  vigilant  and  care- 
ful to  see  and  avoid  any  obstruction  ou 
or  dangerously  near  the  track  in  front 
of  him,  he  is  guilty  of  no  negligence  in 
omittiug  also  to  keep  a  constant  watch 
of  each  side  of  the  car  to  the   rear  of 
the  front  platform,  to  see  that  no  one 
is  injuried  by  coming  laterally  into  col- 
lision with  the  side  of  the  car,     (Id.) 

5.  A  statute  (of  the  State  of  New  Jersey) 
requiring  every  railroad    company  to 
cause   a  bell  to  be   rung,  or    whistle 
blown,  for  a  specified   distance,  upon 
locomotives     approaching    the    point 
where   a    highway   crosses    its    track 
npon  the  same  level,  and  to  erect  anil 
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maintain  warn  ing  signals  at  such  point, 
inscribed  "so  as  to  be  easily  seen  by 
travelers,"  imposes  no  duty  toward  a 
person  walking  upon  its  track  within 
that  distance,  but  not  at  the  crossing  or 
in  the  highway  ;  and  its  neglect  to  give 
such  warnings  is  not,  of  itself,  negli- 
gence toward  such  a  person.  (Harty 
agt.  Central  Railroad  of  New  Jersey, 
4X2  N.  Y.,  468.) 

••6.  Although  the  duty  of  railroad  corpo- 
rations, as  to  giving  warnings,  is  not 
limited  to  the  measures  required  by 
such  a  law,  and  they  are  bound  to  use 
ordinary  precaution's  and  diligence  to 
avoid  collisions  and  to  warn  those 
walking  upon  their  track  of  approach- 
ing danger,  yet,  when  a  person  sud- 
•denly  steps  in  front  of  a  moving  train, 
and  so  near  to  the  engine  that  no 
warning  or  effort  would  aVail  to  save 
him,  they  are  not  chargeable  with 
negligence,  as  to  him,  although  they 
failed  to  give  the  signals  which  the 
Jaw  has  required  for  the  protection  of 
travelers  upon  the  highway  which  the 
train  is  approaching.  (Id.) 

7.  This  being  so,  it  is  gross  negligence 
in  the  person  injuried  to  step  upon  the 
track,  without  using  the  precaution  of 
looking  out  for  an  approaching  train, 
although  his  attention  might  have  been 
called  to  it,  if  the  signals  required  by 
the  law  had  been  given.  (Id.} 

ACT  OF  GOD. 
See  CAUSE  OF  ACTION.    (42  N.  T. ) 

ACT  OP  LAW. 

JSee  CONTRACT.    (42  N.  T.) 

IMPOSSIBILITY   OF  PERFORMANCE. 

(Id.) 
INTERNAL  REVENUE  ACT.    (Id.) 

ADMINISTRATORS   AND   EXECU- 
TORS. 

1.  The  executor  of  a  deceased    partner 
cannot  be  joined  with  "the  surviving 
partner  in  an  action  at  law  to  collect  a 
partnership  indebtness.     (Kichter  agt. 
Poppenhausen,  42  N.  T.,  373.) 

2.  The  creditor  must  exhaust  his  remedy 
against  the  surviving  partner,  in  the 
first  intance,  and  may  then  have  an  ac- 
tion in  equity,  against  the  representa- 
tives of  the  deceased  partner.     (Id.) 

•3.  A  request  by  the  executor  that  goods 
be  delivered  for  use  in  the  business  of 
the  partnership  with  a  promise  to  pav 
therefoi  as  soon  as  the  estate  is  settled, 


does  not  change  the  rule,  or  make  him 
a  joint  debtor  with  the  surviving  part- 
ner, within  sections  136  and  375  01  the 
Code  of  Proceedure.  (Id.) 

See  CHATTEL  MORTGAGE.    (Id.) 
LIEN  MORTGAGE.     (Id.) 
PUBLIC  ADMINISTRATOR.    (Id.) 

ADMINISTRATION. 

1.  A  married  daughter  of  an  intestate, 
over  the  age  of  twenty-one  years,  is 
entitled  to  administration  upon  his  es- 
tate in  preference  to  the  guardian  of 
a  minor.  (Cottle  agt.  Vanderheyden, 
56  Barb.,  622.) 

See  HUSBAND  AND  WIFE.    (Id.) 
ADMISSIONS. 

See  DIVORCE.     (7  Robt.) 
EVIDENCE.    (Id.) 

1.  The  complaint  averred  an  amount 
earned  for  services,  &c.,  contained  no 
allegation  as  to  any  distinct  payments, 
bat  claimed  a  balance  due  thereon,  af- 
ter deducting  payments  made ;  the  an. 
swer  denied  each  and  every  allegation, 
&c.,  and  set  up  a  counter-claim  On. 
the  trial,  defendant  proved  the  coun- 
ter-claim, but  no  payments  were  proved 
or  admitted,  except  as  admitted  by  the 
complaint ;  the  referee  regarded  the 
difference  between  the  balance  claim- 
ed by  the  complaint,  and  the  sum  there- 
in, stated  as  originally  due.  as  repre- 
senting payments  made, and  found  that 
the  defendant  was  entitled  to  be  allow- 
ed the  amount  of  such  difference,  to- 
gether with  the  amount  of  his  counter- 
claim; he  found,  however,  that  a  lesa 
amount  was  originally  earned,  or  due, 
than  the  complaint  stated  in  that  re- 
spect, and  deducting  such  lesser  amount 
from  the  sum  of  the  counter-claim  and 
payments,  gave  defendant  the  balance. 
Held,  the  referee  eired  in  deciding  that 
the  plaintiff  conceded  the  payments 
upon  any  smaller  sum  than  the  com- 
plaint stated  to  have  been  originally 
due.  (  Wldte  agt.  Smith,  1  Lansing. 
469.) 

See  EVIDENCE.     (Id. 

ADULTERY. 

See  ANSWER.     (7  Holt.) 
COMPLAINT.    (Id.) 
DIVORCE.    (Id.) 

ADVANCEMENT. 

1.  A  conveyance  by  way  of  advance- 
ment, in  good  faith,  is  a  disposal  of 
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property  within  the  meaning  of  a  cov- 
enant to  renew  a  lease,  if  the  lessor 
"  should  not  dispose  ol  "  the  premises 
daring  the  term.  (JElston  •&&•  Schill- 
ing  &  N.  T.t  79.) 

AFFIDAVIT. 

See  ATTACHMENT.    (2  Daly.) 

SUPPLEMENTARY    PROCEEDINGS. 
(Id.) 

DISCOVERY,  &c.    (7  Bobt.) 
JURISDICTION.    (Id.) 
SUPPLEMENTARY  PROCEEDINGS. 
(Id.) 

JUSTICES'  COURTS.    (56  Barb.) 
AFFIDAVITS  OF  FORECLOSURE 

1.  The  affidavits  of  foreclosure  are  only 
presumptive  evidence  of  the  facts,  and 
any  person,  unless  it  be  the  mortgagee 
or  those  claiming  under  him,  may  con- 
trovert them  by  parol  evidence.  (Sher- 
man agt.  Willett,  42  JV.  Y.,  146.) 

AGENT. 

See  PRINCIPAL  AND  AGENT.    (42  JV.  Y.) 
FOREGIN  CORPORATION.    (Id.) 
PAYMENT-    (Id.) 

PRICIPAL  AND  AGENT.     (1  Lans- 
ing.) 

AGREEMENT. 

1.  A  mere  parol  agrement  to  receive 
less  than  the   whole   amount  due  on 
three  judgments ;   one  for  a  claim,  a 
prior  one   merely   security    therefor, 
and  one  of  affirmance  and  for  costs  on 
appeal,  cannot  be  enforced  in  equity, 
unless  some   circumstance   concurred 
therewith  to  estop  the   party  against 
whom  it  was  sought  to  be  enforced, 
from  setting  up  the  want  of  a  proper 
consideration,  or  the  party  seeking  to 
enforce   it,    by  making  it,  lost  some 
position   or    condition    to    which  he 
cannot  be  restored.     The  execution  of 
a  mere  satisfaction  piece  of  the  judg- 
ment of  affirmance  as  a  performance 
of  such  agreement  is  not  sufficient  to 
create  such  an   equity.      (Beers  agt. 
Hendrickson,  6  Ilult.,  53). 

2.  A    contract  to    be    completed  in  a 
foreign  country,  the  compensation  for 
which  IB  payable  in  the  money  of  ac- 
count,  or  currency,  or  coin  of  that 
country,  is  to   be  considered  as  per- 

,  formable  there,  at  least  so  far  as  the 
place,  at  which  the  value  of  such  cur- 
rency, money  or  coin,  is  to  be  esti- 
mated, at  the  locus  fori,  is  concerned ; 
particularly  as  tue  charterers  would 


have  a  lien  on  the  freight  at  the  place- 
of  delivery  of  the  cargo.  (Brown  agt. 
Post,  6  Bobt.,  111). 

3.  In  January,  1841,  the  North  Amer- 
ican Trust  and  Banking  Co.  agreed  to 
receive  from  B.,  who  was  then  in- 
debted to  that  company  over  $200,000, 
upon  such  claim,  certain  certificates 
of  indebtedness  of  the  company  then 
held  by  the  state  of  Indiana,  to  the 
amount  sf  $175,000,  if  delivered  within 
a  certain  time.  In  September  follow- 
ing, the  state  of  Indiana,  through  its 
fund  commissioner,  promised  to  allow 
and  pay  to  W.  twenty-five  per  cent, 
commissions  on  any  amount  which 
might  be  recovered  on  such  indebted- 
ness of  the  company ;  there  being  an 
^understanding  between  B.  and  W. 
that  such  commissions  should  be 
divided  between  them  equally.  Soon 
afterwards,  the  state  of  Indiana  placed 
the  said  certificates  in  the  hands  of  the 
plaintiff,  and  authorized  him  to  per- 
mit B.  to  use  them  in  payment  of  his 
debt  to  the  company.  Within  the 

1  time  limited  for  that  purpose  by  the 
agreement  between  B.  and  the  com- 
pany, the  former,  with  the  permission 
of  the  plaintiff,  tendered  to  the  latter, 
(through  its  receiver,)  the  whole  of 
the  said  certificates,  in  payment  of  his 

.  debt  to  the  latter.  In  May,  1844,  W. 
and  B.  transferred  to  the  plaintiff  one 
third  of  the  commissions  covered  by 
the  agreement  between  W.  and  the- 
state.  In  November,  1847,  W.  deliv- 
ered to  the  state  of  Indiana  an  in- 
strument signed  by  him,  releasing  and 
transferring  to  the  state,  all  his  claim 
and  interest  under  the  agreement  of 
September,  1841,  provided  the  plain- 
tiff and  B.  would  assent  thereto ; 
which  assent  was  given.  In  January, 
1849,  the  state  of  Indiana,  by  its  fund 
commissioner,  assigned  and  transferred 
the  said  certificate,  and  all  its  claims 
agiust  tfie  company,  to  a  third  person, 
who  subsequently  assigned  the  same 
to  the  plaintiff,  B.  having  died  in  1863, 
the  action  was  commenced  in  1865, 
against  the  defendant,  as  his  executor; 
the  plaintiff  claimed  to  be  entitled  to 
all  the  rights  of  the  state  of  Indiana, 
as  against  B  ,  and  to  have  judgment 
against  the  defendant,  as  such  ex- 
ecutor, for  the  amount  of  the  certifi- 
cates, with  interest;  or,  if  such  claim 
should  be  barred  by  the  statute  of 
limitations,  then  for  two  thirds  of  the 
commissions,  which  were  to  be  paid 
by  the  state  of  Indiana  to  W.,  under 
the  agreement  of  September,  1841 : 

Held,  1.  That  the  referee  erred  in  not 
finding  tnat  the  tender  of  the  certific- 
ates to  the  receiver,  by  B.,  constituted 
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a  payment  to  the  N.  A.  Trust  and 
Banking  Co.  within  the  contemplation 
of  the  agreement  between  such  com- 
pany and  B.  For,  although  B.  might 
waive  such  tender  so  far  as  his  own 
interest  were  concerned,  such  waiver 
could  not  affect  the  rights  of  the  state 
(which  had  already  attached)  to  re- 
.  -cover  from  B.  the  amount  of  the  cer- 
tificates which  he  had  tendered  to  the 
receiver  of  the  company  under  the 
Agreement;  which  tender,  eo  instanti, 
operated  as,  and  was  an  extinguish- 
ment, pro  tanto,  of  the  debt  of  the  com- 
pany against  B.,  in  law  and  in  equity, 
•and  extingnished  also  the  liability  of 
the  company  upon  the  certificates. 
2.  No  reinstatement  of  that  debt  by 
any  agreement  between  the  company 
-aud  B.  could  deprive  the  state  of  the 
right  which  had  already  become  vested 
in  it  to  recover  from  B.  the  value  of 
such  certificates,  and  that  unless  the 
tender  operated  as  a  payment  of  the 
debt  owing  by  B.  to  the  company,  a 
judgment  in  favor  of  the  defendant  was 
correct ;  inasmuch  as  B.  did  not  be- 
come the  debtor  of  the  state,  nor  were 
any  commissions  earned.  3.. Even 
though  the  finding  of  the  referee,  in 
that  regard,  was  erroneous,  the  plain- 
tiff' could  not  recever.  (Mann  agt. 
Curtis,  QRobt.,1'28.) 

4.  Where  two  operations  are  necessary 
to  fit  stones  to  be  placed  in  a  wall,  one 
of  reducing  them  by  blows  of  hammers 
to  a  suitable  size  and    a    degree    of 
smoothness  adapted  to  being  dressed  by 
masons  with   other  proper  tools,   and 
the  other  of  dressing  them  by  masons 
with  such  tools  ;  and  the  parties  to  an 
agreement  for  blasting  and  excavating 
rocks,  among  other  things,  agreed  that 
the  rocks  so  blasted  should  be  "  manu- 
factured "  ready  for  the  masons  ;  Held, 
that  the  terms  of  such  agreement  were 
sufficiently  complied  with  by  the  stones 
being  broken   into    proper  'sizes    and 
shapes,  and  made  sufficiently  smooth 
to  be  submitted  to  masons    for  being 
dressed  by  them,  so  as  to  be  fit  to  go 
in  to  the  wall.     (Tone  agt.  Doelger,  6 
Xobt.,  251.) 

5.  Where  part  of  the  work  to  be  deliv- 
ered by  the  defendants  to  the  plain- 
tiff, under  a  sealed  contract  between 
them,  consisted  of  iron  legs  for  a  pro- 
posed derrick,   and    the  plaintiff  had 
agreed  by  such  contract  to  furnish  a 
machine  to  bend  such  legs  into  shape, 
which  was  essential  by  the  complete 
performance  by  the  defendants,  of  the 
work  therein    undertaken    by    them, 
within  the  time  specified ;  Held,  that 
its  delivery  was  a  condition  precedent 


to  such  performance.  (Jackson  agt. 
Bishop,  6  Itobt.,  287.) 

f  Held,  also,  that  a  subsequent  waiver 
by  the  defendants  of  the  furnishing  of 
that  machine  by  the  plaintiff,  by  enter- 
ing into  a  new  verbal  contract, 'where- 
by they  agreed  to  furnish  such  machine 
themselves,  the  plaintiff' drawing  plans 
for,  and  suprintendingits  construction, 
completely  changed  the  nature  of  the 
written  contract  between  the  parties. 
(Id.) 

7.  The  plaintiff  having,  in  such  a  case, 
'    superintended  the  construction  of  the 

machine,  and  drawn  patterns  and  plans 
for  it,  while  its  construction  went  on 
in  the  workshop  and  foundry  of  the  de- 
fendants, without  objection,  until  it 
was  finally  finished,  long  after  a  per- 
iod specified  in  the  written  contract  for 
its  completion  had  expired  ;  Held,  that 
this  was  evidence  of  a  waiver  by  both 
parties  of  the  completion  of  the  work 
within  that  time.  (Id.) 

8.  The  plaintiff  having  agreed,  by  an  in- 
strument in  writing  under  seal,  to  make 
the  legs  of  a  derrick,  which  was  part 
of  the  work  undertaken,  by  a  contract 
made  eight  months  previously,  to  be 
done  by  the  defendants,  who  were  to 
furnish  iron  plates  for   the  purpose; 
Held,  that  this   rendered  the  time  of 
making  such  legs  wholly  independent 
of  any  time  for  the  completion  of  such 
work  fixed  by  the  first  contract,  and 
therefore  only  due  diligence  was  re- 
quired.    (Id.) 

9.  Subsequently,   the  plaintiff  convert* 
ed  iron  plates,  furnished   by    the  de- 
fendants, by  means  of  such    bending 
machine,  into  legs  for  the  derrick,  at- 
tached them  thereto,  and  accepted  and 
used  other  parts  of  the  work  made  by 
the  defendants    pursuant  to  the   first 
contract.    Held,  that  the  original  con- 
tract   must    be    considered    as   being 
abandoned,    except  as    regarded    the 
work  to  be  done,  and  the  prices  to  be 
paid  for  it.     The  making  of  the  legs 
of  the   derrick,    unmanufactured  iron 

Elates  for  which  were  to  be  furnished 
y  the  defendants,  but  which  were  to 
be  shaped  by  the  plaintiff',  was  thereby 
taken  out  of  the  first  contract.     (Id.) 

10.  Held,  also,  that  under  such  circum- 
stances, neither  party  could  complain 
of  the  non-completion  of  the  bending 
machine  in  time ;  the  plaintiff  having 
superintended  its  construction,  and  ac- 
cepted and  used  it  when  finished,  and 
the  defendants  furnishing  a  workshop 
and  workmen  for  the  purpose,  without 
making  any  objection.     (Id.) 
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11.  So,  too,  in  regard  to  the  iron  plates 
actually  furnished  by  the  defendants  ; 
the  plaintiff  having  accepted  and  made 
use  of  them;  Held,  that  he  thereby 
waived  any  objection  as  to  time.  (Id.} 

12  By  an  executory  contract,  the  defend- 
ants agreed  to  sell  and  deliver  to  the 
plaintiff's  assignors,  at  a  specified  price, 
a  certain  number  (3,000)  of  barrels  of 
petroleum  oil,  by  installments  consist- 
ing of  a  certain  number  (500)  of  bar- 
rels each,  at  intervals  of  fifteen  days, 
until  the  whole  was  delivered,  provid- 
ed the  buyers  gave  notice,  at  such 
times,  of  their  intention  to  receive  the 
same.  And  the  buyers  agreed  to  pav 
that  price  for  so  many  of  said  install- 
ments as  they  should  notify  the  defend- 
ants of  their  intention  to  take,  and 
should  receive,  and  also  to  pay  a  cer- 
tain sum  ($1,000)  for  every  one  of  such 
installments  which  they  should  fail  so 
to  notify  the  defendants  of  their  inten- 
tion to  take.  Held,  that  although  it 
did  not  appear  that  the  defendants 
owned  any  oil  at  the  date  of  the  con- 
tract, such  contract  was  not  necessarily 
a  wager  contract ;  because  the  buyers 
might  elect  to  take  all  the  oil  agreed 
to  be  delivered,  and  the  sum  agreed  to 
be  paid  for  the  option  of  taking  or  re- 
fusing the  oil  was  not  necessarily  a 
sum  staked  upon  any  event ;  and  un- 
less such  contract  was  incapable  of  any 
other  construction,  or  there  was  ex- 
trinsic evidence  to  show  that  the  par- 
ties intended  to  lay  a  wager,  by  means 
of  it,  it  was  not  objectionable.  (Tyler 
agt.  Barrows,  6  Boot.,  104.) 

13.  Held,  also,  that  there  was  nothing  in 
such  a  contract  to  deprive  it  of  the 
quality  of  assignability.    The  right  of 
electing  to  take  1he  oil  was  property 
capable  of  being  transferred,  and  in- 
cluded the  right  of  giving  notice,  as  an 
incident  thereof.     (Id.) 

Set  HOTELS,  &c.    (Id.) 
PARTNERSHIP.    (Id.) 
VENDOR  AND  PURCHASER.    (Id.) 

14.  In  May,  1835,  A.  M.  Bruen,  being 
seized  and  possessed  of  certain  prem- 
ises m  the  city  of  New  York,  he,  to- 
gether with  M.  Bruen,  executed  an  in- 
strument empowering  one  Clarke,  with- 
in one  mouth,  to  compromise  certain 
claims  of  the  United  States  government 
against  certain  other  persons,  and  to 
sell  certain  premises,  including  those 
in  question,  for  that  purpose,  and  agree- 
ing that  he  should  have  the  residue  of 
any  money,  &c.,  received  on  such  sale, 
beyond   what   was   required  to  carry 
out  such  compromise.      A  compromise 
•was  effected  oy  Clarke  with  the  gov- 
ernment, whereby  the  latter  agreed  to 


accept  $200,000  in  full  satisfaction  for 
its  claim.  Previous  to  July,  1835, 
Clarke  and  R.  Dyson  and  D.  8.  Dyson 
agreed  that  the  'Dysons  should  raise 
the  sum  so  to  be  paid  to  the  United 
States  government,  and  that  in  consid- 
eration thereof  Clarke  would  alfow 
them  one  third  interest  in  such  agree- 
ment with  A.  M.  Bruen:  and  the  said 
Dysons  raised  that  sum.  On  the  7th  of 
July,  1835,  by  the  assent  of  Clarke, 
A.  M.  Bruen,  l>y  his  attorney,  con- 
veyed the  premises,  in  fee  simple,  to 
D.  S.  Dyson.  About  the  same  time 
the  Dysons  and  Clarke  executed  an 
instrument  under  seal,  declaring  the 
terms  upon  which  D.  S.  Dyson  held 
the  same,  which  were  (1st.)  To  secure 
the  pavment  to  the  government  of  such 
sum  of  $200.000.  (2d.)  A  certain  sum 
($25,000)  paid  as  a  premium  lor  raising 
the  money,  to  be  charged  on  the  gen- 
eral fund  to  be  rained  out  of  the  Iota. 
(3d.)  Such  sum  of  $-'00,000  was  to 
be  repaid,  with  interest.  (4th  )  The 
remainder  of  the  money,  or  lots  uu- 
soW,  were  to  be  divided  or  sold,  in  the 
proportion  of  two  thirds  to  Clarke  and 
one  third  to  the  Dvsons  ;  such  lots  to 
be  sold  or  disposed"  of  as  might  there- 
after be  agreed  on.  In  July,  1842,  D. 
S.  Dyson  presented  a  petition  for  his 
discharge  as  a  bankrupt,  wherein  he 
alleged  that  a  schedule  thereto  annex- 
ed contained  an  accurate  inventory  of 
his  property,  &c.  In  such  schedule 
was  set  down  only  one  third  residua>-y 
interest  in  the  said  premises,  and  a  note 
appended  stated  that  Clarke  was  "  en- 
titled to  the  remaining  two  thirds  in- 
terest arising  from  any  excess  after 
satisfying "  the  mortgages  thereon. 
In  August,  1846,  the  official  assignee 
in  bankruptcy  conveyed  one  third  of 
the  premises  conveyed  to  D.  S.  Dyson, 
to  one  Ford,  in  fee,  under  whom  the 
defendants  claimed,  by  several  mesne 
conveyances.  And  in  October,  I860, 
the  same  official  assignee  conveyed  to 
the  plaintiff,  for  a  nominal  sum,  all 
of  said  premises  so  conveyed  to  D. 
S.  Dyson  by  A.  M.  Bruen,  pursuant 
to  an  order  of  the  proper  United 
States  court.  In  an  action  for  a  par- 
tition of  the  premises  embraced  in 
the  deed  from  A.  M.  Bruen  to  D.  S 
Dyson  ;  Held,  1.  That  the  power  of 
attorney  and  the  agreement  between 
Bruen  and  Clarke  vested  in  the  latter 
the  entire  equitable  estate  and  own-, 
ership  of  the  former  in  the  premises, 
upon  conditio-fi  that  the  compromise 
should  be  effected ;  and  that  condi- 
tion was  complied  with  by  the  agree- 
ment to  compromise,  and  the  subse- 
quent payment  of  $200,000  by  the  Dy- 
sons, under  their  agreement  with 
Clarke.  2.  That  by  Clarke's  agree- 
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merit  with  the  Dysons,  and  Bruen's 
deed  to  D.  S.  Dyson,  and  the  payment 
of  the  $200,000,  D.  S.  Dyson  became 
vested  with  the  entire  legal  estate ; 
but  only  for  the  purpose  of  enabling 
him  to  repay  to  himself  aud  R.  Dysou 
the  $200,000  by  them  advanced  (to- 
gether with  the  bonus  of  $25,000  for 
raising  the  money)  out  of  the  proceeds 
of  such  lands  as  it  should  be  necessary 
to  use  for  that  purpose,  and  after  that, 
for  the  further  purpose  of  enabling 
him  to  divide,  and  by  his  -deed,  dis- 
tribute the  remaining  lands  between 
himself  and  Clarke,  or  to  sell  and  con- 
vey the  same.  3.  That  the  entire  es- 
tates and  interests  of  Clarke  and  the 
Dysons,  respectively,  in  the  property, 
after  the  payment  by  the  latter  of  the 
$200,000,  stood  thus:  (1.)  The  two 
Dysons  were,  in  equity,  the  owners 
of'a  charge  upon  the  land  for  $225,000, 
which  was  the  first  lien  thereon  ;  and 
they  were  also  the  equitable,  owners 
of  one  third  of  all  the  land,  and  of  its 
proceeds,  subject  to]  that  charge.  (2.) 
Clarke  was  the  equitable  owner  of 
two  thirds  of  all  the  land,  or  its  pro- 
ceeds, subject,  in  like  manner,  to  such 
prior  lien  or  charge.  (3. )  The  entire  leg- 
al estate  was  vested  in  D.  S.  Dyson  for 
the  purpose  of  enabling  him  to  satisfy 
that  charge,  by  a  sale  and  conveyance 
of  so  much  of  the  lands  as  should  be 
necessary  to  accomplish  that  object,  and 
of  making  a  distribution  of  the  remain- 
ing lands  or  their  proceeds,  either  bv  a 
conveyance  to  R.  Dyson  and  Clarke, 
of  their  shares,  or  by  means  of  a  sale 
and  conveyance  to  others.  4.  That 
the  entire  estate  of  D.  S.  Dyson,  both 
legal  and  equitable,  including  and  sub- 
ject to  the  charge,  which  also  ran  with 
the  land,  was  vested  in  the  assignee 
in  bankruptcy,  as  receiver,  by  the  de- 
cree in  bankruptcy  and  the  assignment 
to  him.  That  the  lands  could  not  be 
partitioned  between  the  plaintiff  and 
defendants  without  the  consent  of  R. 
Dyson  and  the  representatives  of 
Clarke ;  for  their  interest  extended  to 
and  covered  every,  lot  and  parcel  there- 
of; and  each  parcel  was  also  bound 
for  the  satisfaction  of  the  charge  of 
$225,000,  as  an  entirety.  That  R.  Dy- 
son and  the  representatives  of  Clarke 
were,  therefore,  not  only'  necessary 
parties,  but  even  if  they  were  parties 
defendants,  a  decree  in  partition  could 
not  properly  be  granted,  if  opposed  by 
them.  (Ford  agt.  Helmont,  7  JRobt., 
508.) 

15.  Until  a  breach,  a  contract  under  seal 
cannot  be  discharged,  or  even  modified, 
by  parol.  (Kuhn  agt.  Stevens,  7  Kobt., 
544.) 


16.  An  unexecuted  contract,  upon  which 
no  right  of  action  has  arisen,  for  the 
recovery  of  damages  or  otherwise,  can- 
not be  discharged    or    modified  by  a 
parol  agreement  j  notwithstanding  such 
parol  agreement    be    fully    executed. 
(Id.) 

17.  And  in  an  action  upon  the  original 
contract,  evidence  of  the  parol  agree- 
ment is  inadmissible.     (Id.) 

ASSIGNMENT   OF.      See  VENDOR    ANI> 
PURCHASER.    (Id.) 

18.  The  plaintiffs,  at  various  times,  sold 
and  delivered  to    the  defendant,  dry 
goods  out  of  their  store,  to  an  aggre- 
gate amount  of  $331  68 ;  in  considera- 
tion of  which,  and  in  payment  thereof, 
the  latter  agreed  to  deliver  to  the  plain- 
tiffs, on  or  before  a  day  specified,  nails, 
at  the  rate  of  $5  37£  per  one  hundred 
pounds.      Held,  that  the   transaction 
was  a  purchase  of  dry  goods  from  the 
plaintiffs,  by  the  defendant,  from  time 
to  time,  on  credit,  the  goods  being  de- 
livered at  the  time  of  each  purchase, 
and  to  be  paid  for  in  nails  on  or  before 
the  day  mentioned ;  and  riot  a  purchase 
of  nails,  to  be  paid  for  in  dry  goods,  or 
even  an  exchange  of  nails  for  dry  goods. 
(Herrick  agt,.  Carter,  56  Barb.,  41.) 

19.  Held,  also,  that  the  plaintiffs  were 
entitled  to  recover  the  balance  of  the 
purchase  money  of  the  goods  sold,  re- 
maining unpaid,  with  interest  from  the 
time  the  same  became  payable.     (Id.) 

20.  Where  a  contract  of  purchase  and 
sale    is    made,   in  writing,  which   is 
void,  the  purchaser  cannot  be  compel- 
led to  carry  out  the  verbal  agreement 
which  resulted*  in  the  written  instru- 
ment ;  nor  can  it  be  done  where,  orig- 
inally, there  was  no  need  of  the  writ- 
ing, because  such  a  contract  might  be 
made  by  parol.     (Davy  agt.  Morgan, 
56  Barb.,  218.) 

21.  Although  a  contract  may  be  good  by 
parol,  yet  if  the  parties  choose  to  make 
it  in  writing,  when  it  is  so  made  it  is 
the  only  contract,  and  if  that  is  void, 
all  that   preceded  it,  by  parol,  is  void 
also.    All    the   verbal     arrangements 
pass  into  the  writing,  and  if  that  does 
not  change  the  title  to  the  property,  it 

.  remains  in  the  vendor,  unless  the  con- 
tract is  performed.     (Id.) 

22.  Where  the  father  of  a  lunatic,  who 
was  not  a  pauper,  for  whose  support 
the  county  was  chargeable,  but  whom 
he  was  himself  bound  to  support  and 
maintain,  took  her  to  the  county  poor- 
house,  under  an  agreement  made  by 
him  with  the  superintendents  of  the 
poor,  to  pay  them  a  specified  sum  per 
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week,  for  her  board ;  Held,  that  this 
was  a  valid  contract ;  and  that  the 
father  was  liable  thereon.  (Alger  agt. 
Miller,  56  Barb.,  227.) 

23.  Such  a  contract,  made  by   superin- 
tendents of  the  poor  of  a  county    in 
which  the  poor  are  not  a  county  but 
a  town  charge,  is  not  against   public 
policy,    or   contrary  to    any    positive 
statute ;  .and  although  it  is  in   excess 
of  the  superintendents'    authority,    is 
neither  criminal  nor  corrupt.     (Id.) 

24.  A    father    having     left    his    lunatic 
daughter  at  the  poorhouse,  under  su«h 
an  agreement,  the  superintendents  of 
the  poor  have  a  right  to  keep  her,   un- 
til he  shall  take  her  away,  or  it  be- 
comes proper  to  discharge  her.  A  mere 
notice  from   him    to  the   superintend- 
ents that  he  will  be  no  longer  respon- 
sible for  he_r  support,  given  at  a  time 
when  she  is  in  a  condition  rendering 
it  dangerous  to  set  her  at  large,  will 
not  relieve  him  from  liability.    (Id.) 

25.  Under  the  provisions  of  the  act  of 
1813,  chapter  86,  authorizing  the  may- 
or &c.  of  the  city  of  New  York  to  di- 
rect the  paving  of  streets,  and  to  assess 
the  expense  upon  the  owners  or  occu- 
pants of  the  houses  and  lots  benefited, 
the  owners  could  have  been  compelled 
to  pay  the  expense  of  a  pavement  laid 
down  in  1824  ;  and  therefore  a  promise 
of  the  corporation  to  bear  the  expense 
of  future  repairs  and  pavements  is  with- 
out consideration.    (Tilden    agt.    The, 
Mayor  Ac.  of  New    York,   56    B-arb. , 
340.) 

See  CONTEACT.    (1  Lansing.) 

ALIEN. 

1.  The  children  of  a  resident  alien,  de- 
ceased,   succed    to  his  real   estate    as 
heirs,    although  they    are  themselves 
non-resident  aliens ;  the  title  of  such 
of  them  as  are  males  of  full  age  being 
defeasible  by 'the  state,  however,  un- 
less, before  the  consummation  of  pro- 
ceedings instituted  for    that  purpose, 
they  shall  tile  their  deposition  of  intend- 
ed citizenship,  as  required  by  the  act 
of  1845  (Laws  1845,  cl  115,  $$  1   and 
10).     (Goodrich  agt.  Mussel,  42  XT.  T., 
177.) 

2.  M.,  a  resident  alien,  having  purchased 
and  possessed  lands  in  this  state,  and 
given  a  mortgage    thereon,  died,    in 
1864,  intestate,  without  having  filed 
any  deposition  $r  affirmation  of  inten- 
tion to  become  a  citizen.    He  left  two 
eons  and  one  daughter,  all  of  full  age, 
residing  in  England,  and  subjects  of 
Qreat  Britain,  and  collateral  kindred 


who  were  residents  and  citizens  of  the- 
United  States  His  three  children 
conveyed  to  W  ,  and  subsequently,  by 
act  of  the  legislature,  all  the  rights  of 
this  state  "acquired  by  escheat  "  wer& 
released  to  W..  and  the  conveyance  to> 
him  confirmed  and  legalized.  After- 
wards the  mortgage  was  foreclosed, 
W.  and  the  three  children  of  M.,  but 
none  of  the  collateral  kindred,  being- 
made  defendants  ;  and  the  plaintiff  pur- 
chased the  premises  on  foreclosure 
sale.  The  plaintiff  then  made  a  con- 
tract for  the  sale  thereof  with  the  de- 
fendant, agreeing  to  give  good  title. 
The  defendant  refused  to  perform  this 
contract,  on  the  ground  that  the  plain- 
tiff could  not  convev  good  title.  Held. 
that  the  plaintiff's  title  was  good,  and 
he  could  enforce  specific  performance 
of  the  contract.  (Id.) 

3.  The  estate  descended  to  the  three  chil- 
dren of  M.,  the  title  which  descended 
to  the  sons,  they  being  of  full  age,  be- 
ing defeasible,  by  the  state,  unless  they 
should  file  a  deposition  of  intention  to 
become  citizens  before  the  consumma- 
tion of  proceedings  for  escheat,  but 
the  special  act  of  the  legislature  made 
this  title  valid,  even  as  against  the 
etate.  (Id.) 

ALIMONY. 
See  DIVORCE.    (7  Robt.) 

AMENDMENT. 

1.  Defendant  served  papers  on  plaintiff 
for  a  motion  founded  on  an  irregularity 
of   the  complaint.     Plaintiff   on   the 
same  day  amended  his  complaint,  and 
served  copy,  which  defendant  refused 
to  receive,  unless  costs  of  motion  were 
paid,  which  plaintiff  declined  to  pay : 

Held,  on  motion,  that  the  giving  of 
notice  of  motion  was  a  proceeding 
already  had,  under  6  172,  of  the  Code, 
and  that  the  amendment  of  the  com- 
plaint did  not  supersede  the  motion. 
(Prudden  agt.  Cfity  of  Lockport,  ante, 
46.) 

2.  (This  sustains  Williams  agt.  Wilkinson 
5  How.,  357,  and  Hall  agt.  Huntley,  1 
Code  Hep.  N.  S.,  21.)     (Id.) 

3.  If  a  defendant   has,  from  a  miscon- 
ception of  his  rights,  want  of  knowl- 
edge, or  other  excusable  cause,  omitted 
to  avail  himself  of  a  defense,  it  is  al- 
ways in  furtherance  of  justice  to  per- 
mit him  to  set  it  up  upon  proper  terms,  if 
the  application  is  made  in  good  faith, 
and  the  allowing  of  it  will  work  no 
injustice  to  the  plaintiff.    (Bowman  agt. 
DePeysler,  2  Daly,  203. 
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4.  Where  the  proposed  new  defense  ap- 
pears available,  and    its  introduction 
imposes  no  hardship  upon  the  plaintiff, 
nor  involves  an  abandonment   of  the 
old   defense,  but,  on    the  contrary,  is 
consistent  with,  and,  in  fact,  grows  out 
of,   such  defense   calling    simply    for 
proof,  on  the  part  of  the  defendant,  of 
record,  proceeding.-!  which  plaintiff  can- 
not deny  :  Held,  that  such  amendment 
was  properly  allowed,  even-  upon  the 
trial.     (Id.) 

See  APPEAL.    (Id.) 

COMMON  CARRIER.    Id).) 
DISTRICT  COURT  PRACTICE.    (Id.) 

5.  The  clerk  of  the  court  may  amend  an 
eutry  made  by  him  in  his  minutes,  so  as 
to  correct  an  error  therein,  and  conform 
the  entry  to  the  decision  made  by  the 
court.     (Smith  agt.  Coe,  7  Robt.,  477.) 

6.  When  a  plaintiff  has  merits,  and  his 
proceedings  are  defective  merely    for 
want  of  proper  parties,  unless  the  de- 
fendant has  made  the  objection  at  the 
earliest  stage,  so  as  to  enable  the  plain- 
tiff to  discontinue  and  commence  anew, 
courts  of  equity  universally  allow  the 
defect  to  be  cured  ;  unless  there  is  bad 
faith  on  the  pare  of  the  plaintiff.  (Loes- 
chigk  agt.  Addison,  7  Robt.,  506.) 

7.  The    court  on   denying  a    motion   to 
modify  a  judgment  of  dismissal,  so  as 
to  add  to  it  a  direction  to  let  the  cause 
stand   over,   to    add    parties,  on    the 

§  round  that  the  amendment  would  not 
enefit   the   plaintiff,   may  amend  the 
judgement  by  making  it  without  prej- 
udice to   the  right  to  bring  a  new  ac- 
tion.   (Id.) 

8.  A  plaintiff  can  obtain  leave  to  amend 
the  summons  under  the  general  pray- 
er "for  such  other  order  or  relief  as 
the     court     shall  see    fit    to    grant." 
Walkinshaw  agt.  Perzel,  7  Robt.,  606.) 

9.  Where  the  party    asks  leave  of  the 
court  to  bring  in  new  n/irties,  he  neces- 
sarily includes  in  that  request  a  further 
request  for  leave  to  make  such  amend- 
ments and  take  such  steps  as  shall   be 
requisite  to  bring  into  court  such'  new 
parties.    (Id.) 

10.  Hence,  under  an  order  to  show  cause 
why  certain  persons  named  should  not 
lie  made  parties  to     the    action,    the 
amendment  of  the  summons  and  com- 
plaint is  but  the  mere  incident  of  the 
relief  asked  for.    ( Id.) 

See  APPEAL.    (Id.) 
PARTIES.    (Id.) 
TKIAL.    (Id.) 


ANIMALS. 

1.  The  owner  of  a  domestic  animal,  who 
knows  its'vicions  propensity,  is  liable 
in  damages  for  injuries  committed  by 
it  in  the  indulgence  of  its  evil  disposi- 
tion.    (Koney&gt.  Ward,  2  Daly,  295.) 

2.  The  defendant's  horse  was   standing 
upon  the  sidewalk,  hitched  to  a  wag- 
on, and  the  plaintfff.  who  was  passing, 
although  aware  of  the  vicious  propen- 
sity of  the  defendant's  horse,  yet  know- 
ing he  was  usually  muzzled,    stepped 
from  the  side  walk'in  to  the  street, and 
endeavored  to  pass  in  front  of  the  ani- 
mal, without  observing  that   he   was 
not  then  muzzled,  and  was  bitten  by 
him:  Held,  that  it  was  not  such  con- 
tributory   negligence    as   would    pre- 
vent a  ^recovery  for  the   injuries    re- 
ceived.    (Id ) 

See  CONSTITUTIONAL  LAW.     (56  Barb.) 
ANSWER. 

1.  In   an   action  on  a  bond   payable  to 
bearer,  in  the  possession  of  th'e  plain- 
tiff, an  answer  denying  any  knowledge 
or    information,  sufficient    to   form    a 
belief  that  the  plaintiff  is  or  is  not  the 
owner  and  homer  thereof,  is  frivolous. 
(Broiisun  agt.  Mock  Island  R.  R.  Co., 
ante,  48). 

2.  Allegations  that  the  defendant  was  at 
the  maturity  of  such   bond,    ignorant 
who  was  the  owner  thereof,  but  was 
ready  and  willing  to  pay  the  same  at 
the  place  of  payment  named  therein, 
set  up  no  defense,  without  a  tender, 
and    bringing  the   money   into  court. 
(Id.) 

3.  Where  a  negotiable  note  is  made  and 
passed  before  maturity,  an  allegation, 
in  an  answer,  that  the*  note  was  not  to 
be  negotiated,  and  that  the  defendant 
was  to  have  the  right  to  return  the  con- 
sideration,  is   frivolous.      (Plant  agt. 
Schuyler,  7  Robt.,  271.) 

4.  Allegations  in  an   answer,   tbat    the 

Elaintiff  is  not  the  bonaf.de  owner  and 
older  of  the  note  sued  on;  that  he  did 
not  receive  the  same  in  the  usual  course 
of  business,  nor  advance  any  new  or 
full  consideration  therefor  ;  that  anoth- 
er person  is  the  party  in  interest,  &c. ; 
are  all  frivolous.  (Id.) 

5.  Where  the  answer  does  not  deny  the 
facts  constituting   ownership    in    the 
plaintiff,  but  states  onlv  the  conclusions 
of  the  defendant,  this  is  bad  pleadintr. 
(Id.} 

6.  The  allegation  that  the  plaintiff  is  not 
the  owner  and  "  holder  of  the  note,  and 
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that  A.  B.  is,"  creates  no  icone,  and 
amounts  to  a  mere  traverse,  not  recog- 
nized by  our  practice.  (Id.) 

T.  Where  it  is  not  denied,  in  the  answer, 
that  the  plaintiff  advanced  a  consider- 
ation for  the  note,  these  denials,  or  al- 
legations of  conclusions,  are  frivolous. 
(Id.) 

8.  A  denial,  following  such  allegations 
in  an  answer,  -'of  all  matters  incon- 
sistent with  "  the  answer,  is  merely  a 
reaffinnance,  or  repetition  of  the  mat- 
ters previously  pleaded.     (Id.) 

9.  In  an  action  by  a  husband  against  his 
wife,  for  a  divorce  on  the  ground  of 
adultery,  the  defendant  alleged  in  her 
answer  that  the  plaintiff',  in  February 
an^l  March,  1867,  at  the  cities  of  New 
York  and  Brooklyn,  committed  adul- 
tery, and  thereby  contracted  a  venereal 
disease,  which  tie  communicated  to  the 
defendant,  gome  time  about  the  month 
of  March,  1867.    Held,  that  the  allega- 
tions in  the  answer  were  sufficiently 
specific,  and  that  the  adultery  of  the 

( dark  agt. 


plaintiff  was  well  pleaded. 
Clark,  7  JRobt.,  276.) 


10.  Separate  allegations  or  parts  of  a  de- 
fense, cannot  be  stricken  out  as  sham 
or  false.    Nor  can  a  whole  defense  be 
stricken  out  as  irrelevant  or  redundant. 
(Collint  agt.  Coggill,  7  Jtobt.,  81.) 

11.  A  motion  for  judgment  may  be  made 
upon  an  irrelevant  defense  if  it  stands 
aloue.  or  it  may  be  demurred  to,  or  dis- 
regarded on  the  trial,  if  there  are  other 
defenses.     (Id.) 

12.  If  a  defense  be  relevant,  irrelevant  or 
repetitions  matter  in  it  may  be  struck 
out,  but  only  in  such  manner  as  to 
leave  the  defense  to  remain  in  sub- 
stance, after  striking  out  such  matter. 
(Id.) 

13.  Separate  allegations  in  a  defense  will 
not  be  stricken  out  as  false  and  sham, 
or  irrelevant  or  redundant,  when  the 
parts  left  will   consist  of  allegations 
which,  standing  alone,  will  be  unintel- 
ligible.    (Id.) 

14.  Where  an  answer  or  defense  contains 
several  allegations  constituting  an  en- 
tire defense,  the  whole  should  be  struck 
out,  or  none.     (Id.) 

15.  The  Code  of  Procedure  only  permits 
sham  and  irrelevant  answers  or  defense* 
to  be  stricken  out.     A  counter-claim  is 
not  a  defense,  and  cannot,  therefore,  be 
stricken  out  on  motion.     (Collins  agt. 
Suau,  7  Robt.,  94.) 

16.  Where  a  defendant  sets  up  in  his  an- 
swer, by  way  of  counter-claim,  daia- 


atres  unstained  by  reason  of  certain, 
false  representaiioiis  made  by  the  plain- 
tiff to  the  defendant,  the  truth  of  such 
representations  should  not  be  tried  ou 
aflidiiviw.  any  more  than  that  of  the 
allegations  in  a  complaint.  (Id.) 

17.  Whether  facts    set   forth  in  an   an- 
swer constitute   a  counter-claim    ad- 
missible in  the  action,  can  only  prop- 
erly  be  determined  ou   demurrer,  or 
objection  on  the  trial.     (Id.) 

18.  Where  an  answer  sets  up  the  defense 
of  another  action  pending,  which  alle- 
gation, though  true  at  the  time  the  an- 
swer is  served,  is  untrue  at  the  time  of 
noticing  a  motion  to  strike  out  the  de- 
fense, %.y  reason  of  an  order  for  dis- 
continuance having  been  entered,  in 
the  mean  time,  that  part  of  the  answer 
will  be  stricken  out  as  sham.      (Clark 
agt.  Clark,  7  Robt.,  276.) 

19.  When  allegations  in  an  answer  will 
not  be  struck  out  as  false.     (Id.) 

'20.  The  court  has  power  to  strike  ont  a 
defense  as  sham,  upon  the  sole  ground 
that  it  is  false.  (McCarty  agt.  O'Don- 
nell,7  Robt.,  431.) 

21.  The  exercise  of  this  power,  however, 
must  be  confined  within  very  narrow 
limits,   so   as     to  avoid    entrenching 
upon  the  defendant's  right  to  a  trial  of 
a  disputed  fact  by  a  jury.     (Id.) 

22.  The  question  as  to  whether  an  an- 
swer is  true  or  false  cannot  be  tried 
on  conflicting  affidavits,    and  in    case 
the   court   is  of  Opinion  that  the  pre- 
ponderance of  proof  is  against  its  truth, 
the  answer  will  be  stricken  ont  as  sham 
on  the  ground  of  its  falsity.    (Id.) 

23.  The  proper  rule  for  courts  to  adopt,  in 
disposing    of    motions    to    strike  ont 
answers  as  sham,  on  the  ground  of 
falsity,  stated.    (Id.) 

24.  An  extension  of  the  time  to  answer  a 
complaint,  by  order,  procured  without 
any  affidavit  of  merits,  or  other  affi- 
davit of  an  attorney  or  counsel,  as  re- 
quired by  the  22d  rule  of  court,  is  irreg- 
ular; and  the  plaintiff  may  avail  him- 
self of  such  irregularity,   where  the 
service  of  such  order  is  substituted  and 
not  personal,  although  he  would  not 
be  at  liberty  to  disregard  the  order,  if 
actually  and  personally  served.    (Orar 
ham  ag't.  Pinthiey,  7  Robt.,  147.) 

See  SLANDER.    (Id.) 

ARBITRATION  AND  AWARD.    (Id.) 
CORPORATIONS.     (Id.) 
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APPEAL. 

1.  Where  on  appeal  from  a  justice's  judg- 
ment a  new  trial  is  had  in  the  county 
court,  and  the  county  court  erroneously 
orders  the  defendant's  exceptions  taken 
on   the  trial,  to  be   heard  in  the  first 
instance   at  the  general   term  of  the 
supreme  court,  the  plaintiff',  cannot  re- 
cover his  costs  on  dismissal  of  the  cause 
at  the  general   term  of  the  supreme 
court,  although  he  be  entitled  to  costs 
on  the  filial  result  of  the  itfctiou.     (Re- 
versing 8.    C.,  at  special  term  on  this 
point,  39  Bow.,  93.)     (  Humiston  agt. 
Ballard,  ante,  40.) 

2.  The  Code  ($  371)  allowing  costs  to 
the  appellant  on  appeal  from  a  justice's 
judgment,  "  provided  howeveitfhat  the 
appellant  shall  not  recover  costs  unless 
the   judgment  appealed  from    be   re- 
versed  on   such   appeal,  or   be  made 
more  favorable  to  him,  1.0  the  amount 
of  at  least  $10, "  does  not  authorize 
the  allowance  of  interest  on  the  former 
judgment,  in  estimating  the  difference 
between  that  and  the  fatter  judgment 
in  settling  the  amount,  as  more  lavor- 
able  to  the  appellant.      (Affirming  S. 
C.,  at  special  term,  on  this  point,  39 
How.,  93.)    (Id.) 

3.  Service  of  notice  of  appeal    from    a 
justice's  judgment,  on  one  member  of 
the  board  of  commissioners  of  excise 
of  a  county,  is  no  service  on  the  board. 
(Metcalf  agt.  Garlinghouse,  antf,  61). 

4.  Such  a  notice  is  in  the  nature  of  pro- 
cess, and  its  due  service  upon  all,  the 
members  of  the  board  is  necessary  to 
confer  jurisdiction  upon  the  appellate 
court,  to  hear  the  appeal.     (Id.) 

5.  An  order  made  at  special  term  deny- 
ing motion  to  strike  out  certain  portions 
of  the  complaint  as  irrelevant,  or  that 
it  be  made  more  definite  and  certain,  is 
not  appealable  to    the  general    term. 
(Murphy  &gt.  JJickinson,  ante,  66.) 

6.  The  perfection  and  service  of  notice  of 
appeal  to  the  court  of  appeals,  from  a 
judgment,  does  not  preclude  the  res- 
pondent   from    moving  in    the  court 
below  and  obtaining  an  order  for  the 
discharge  of  a  receiver  appointed  on  be- 
half of  the  appellant,  to  collect  rents 
during  the  pendency  of  the  action  to 
recover    possession    of     real    estate. 
(Ireland  agt.  Nichols,  ante,  85). 

7.  The  fact  that  the  act  of  1870,  provides 
that  appeals  to  the  court  of  appeals 
authorized  by  it  may  be  heard  as  mo- 
tions on  any  regular  motion  day,  does 
not  affect  the  question  of  costs,  on  the 
decision  of  such  appeals.    (Hall  agt. 
Emm&nt,  ante,  137.) 


8.  Consequently,  under  the  decision  of 
White  agt.  Anthony,  ('23  N.   T.,  164,) 
where  costs  are  given  on  the  decisioiv 
of  an  appeal,  whether  from  a  judgment 
or  an  order,  general  costs  must  be  al- 
lowed.   Not  motion  costs  only.     (Id.) 

9.  The  fourth  subdivsion  of  section  eleven 
of  the  Code,  as  amended  in  1870,  extends 
the  right  of  appeal  to  the  court  of  ap- 
peals, so  as  to  include  all  interlocutory 
orders  affecting  substantial  rights. 'not 
involving  any  question  of  discretion, 
although  such  orders  do  not  come  with- 
in the   classifications   in    subdivisions 
two  and  three.     ( This  reverses  tlw  deci- 
sion of  the  general  term  in  this  case,  re- 
ported, 39  How.  475.)     (Townsend  agt. 
Hendricks,  ante,  143.) 

10.  An  appeal  from  an  order  of  discontin- 
uance without  costs  does  not  lie  to  this 
court ;  because  such  an  order  is  within 
the  discretion  of  the  court,  and  because, 
on  a  discontinuance,  the  claim  to  costs 
does  not  constitute  a  substantial  right 
of  the  suitors  within  the  meaning  of  sub- 
division 2  of  section  11  of  the  Code. 
On  application  for  leave  to  discontinue 
in  actions  at  law,  the  supreme  court 
is  endowed  with  equity  powers  as  to 
the  question  both  of  discontinuance  and 
costs,  and  may,  in  its  discretion,  discon- 
tinue an   action  without  costs.     (De 
Harante  agt.  Deyerman,  ante,  180.) 

11.  The  same  costs  may  be  taxed  on  ap- 
peal from  an  order  "deny  ing  a  motion 
for  a  new  trial,  as  upon  "appeal  from  a 
judgment ;   although,  in  practice  both 
appeals  are  heard  at  the  same  time  and 
upon  one  set  of  papers.     (Ahern  agt, 
Standard  Life  Ins.  Co.,  ante,  190.) 

12.  Where  defendant  appeals  to  the  gen- 
eral term  from  an  order  requiringhim. 
to  serve  on  plaintiff's  attorney  a  copy 
of  an  account  set  up  in  his  answer,  o'r 
be  precluded  from  giving  the  same  in 
evidence  on  the  trial,  and  subsequently 
to  the  appeal,  and  on  the  same  day, 
serves  a  copy  of  the  account  on  plain- 
tiff's attorney — he  will  be  allowed  to 
elect,  on  the  hearing  of  the  appeal,  to 
take  either  an  order  affirming  the  order 
appealed  from,  or  an  order  dismissing 
the   appeal  with   $10  costs.     (Sauppe 
agt.  Busk,  ante,  191.) 

13.  Where  ^.reference  is  ordered  in  a  case 
clearly  unauthorized  by  law,  as  for  in- 
stance in  an  action  for  libel,  false  im- 
prisonment or  other  wrong,  or  where 
the  claim  consists  of  only  one  or  two 
items,  the  order  affects  a  substantial 
right    and    is,    therefore,    appealable. 
(Thompson  agt.  Seimer,  ante,  5246.) 

14.  But  where  the  action  is  referable  in 
its  nature,  and  either  by  reason  of  a 
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conflict  of  proofs  or  otherwise  it  is 
doubtful  whether  the  examination  of_ 
a  long  account  is  involved  or  not,  the 
judge  to  whom  the  application  is  made, 
may  exercise  his  discretion  in  the  case, 
and  his  order  \ajiital  and  cannot  be  re 
viewed  on  appeal.  (Id.) 

15.  Where  dne  service  of  the  petition  and 
notice  required  by  the  general  railroad 
act,  is  made  upon  the  owner  of  land  to 
be  taken  for  a  railroad,  the  court  ac- 
quires jurisdiction  to  make  the  appoint- 
ment of  commissioners  to  appraise  dam- 
ages, &c.     (Matter  of  N.  Y.  &  Oswego 
Midland  R.R.  Co.,  ante,  335.) 

16.  And  another  special  term,  upon  mo- 
tion,  has   power  to  vacate  the  order 
made  appointing  such   commissioners, 
and  to  appoint  new  commissioners,  in 
its  discretion,  and  such  order  being  dis- 
cretionary is  not  appealable.     (Id.) 

17.  An  order  of  the  general  term  of  the 
supreme  court  reversing  an  order  of 
the  special  term,  setting  aside  an  order 
of  reference  (in  an  action  ot  tort),  is  not 
appealable   to  the   court  of    appeals. 
(Tiffany  agt.  Lord,  ante,  335.) 

18.  Plaintiff's  attorneys,  after  notice  of 
trial,  entered  an  order  of  discontinuance 
on  payment  of  costs  already  incurred, 
and  served  notice  of  same  with  request 
to  have  costs  of  defendant  taxed.    De- 
fendant's attorney  returned  the  notice, 
&.C.,  statingas  his  reason  therefor,  that 
discontinuance   without   payment    of 
costs  was  a  nullity ;  and  at  circuit,  took 
a  dismissal  of  the  complaint.    A  tii-il 
fee  and  clerk's  fee  on  trial  were  taxed 
in  the   costs,  plaintiff  objecting.     On 
motion   of  plaintiff,    the  special   term 
vacated  the  order  dismissing  the  com- 
plaint, and  ordered  a  readjustment  of 
costs,  striking  out  the    trial   fee    and 
clerk's  fee.     Which  order  was  affirmed 
by  the  general  term.    Held,  that  this 
order  was  not  appealable  to  this  court. 
It  does  not  prevent  a  judgment  from 
which  an  appeal  may  be  taken.    (Buf- 
falo &  Allegany  Railroad   Co.,   agt. 
Johnson,  42  N.  Y.,  215.) 

19.  An  order  of  the  general  term  of  the 
supreme  court,  reversing  an  order  at 
special  term,  granted  in  an  action  giv- 
ing directions  to  a  receiver  as  to  the 
leasing  of  real  property,  which  is  the 
subject  matter  of  such  action,  is  not  ap- 
pealable  to  this    court.     (Bolles  agt. 
Du/,  42  JV.  Y.,  56.) 

•20.  An  action  brought  to  restrain  the 
erection  of  a  bridire  over  a  public  high- 
way, to  connect  buildings  of  the  de- 
fendant standing  on  opposite  sides  of 
snch  highway,  on  the  ground  that  such 
•erection  wHl  injure  property  of  the 


t plaintiff  by  cutting  off  the  view  and 
light  and  air  therefrom,  is  local,  and 
not  transitory,  and  must  be  tried  in  the 
county  where  the  real  property  ia 
situated,  under  section  123  of  the  Coda 
of  Procedure.  An  order,  denying  a 
motion  to  change  the  place  ot  trial  to 
the  county  where  such  real  property  ia 
situated,  is  appealable  to  this  court. 
Leland  ags  Hatlurrn,  42  N.  Y,,  647.) 

See  PRACTICE,    (Id.) 

21.  The  finding  of  a  referee  upon  a  ques- 
tion of  fraudulent  intent  is  not  conclu- 
sive or  final,  but  may  be  reviewed  ou 
appeal.    (RM  agt.  Phillips,  2  Daly, 
45.) 

22.  Where,  in  an  action  for  negligence, 
the  justice  before  whom  the  cause  was 
tried,  did  not  pass  upon  the  question 
whether  the  plaintiff  was  guilty  of  con- 
tributing to  the  injury  by  his  own  fault, 
but  dismissed  the  complaint  upon  the 
sole  ground  that  the  defendant  was  not 
liable  as  matter  of  law,  the  court  will 
not,  upon  appeal,  inquire  whether  or 
not  the  plaintiff  was  guilty  of  negli- 
gence, for  the  purpose  of  affirming  the 
judgment.     (Kimmell  agt.  Burfeind,  2 
Daly,  155.) 

23.  An  order,,  allowing  a  defendant  to 
amend  his  answer  by  setting  up  an  ad- 
ditional  defense,  does  not  affect  any 
substantial  right  of  the  plaintiff,  within, 
the  meaning  of  snbd.  3,  of  sec.  349  of 
the  Code  of  Procedure,   and  is  not, 
therefore,  appealable   (overruling  Har~ 
rington  agt.  Slade,  22  Barb.,  161;  and 
Sheldon   agt.    Adams,   27   How.,   179). 
(Bowman  agt.  DePeyster,2Daly,  203.) 

24.  Where  an  action  involves  the  exam- 
ination of  an  account  between  the  par- 
ties, it  is,  in    its  nature,  referable,  de- 
pending upon  the  fact  whether  it  is,  or 
is  not,  a  long  one  ;  and  with  the  con- 
clusion of  the  judge  granting  the  order 
upon  such  a  point,  an  appellate  tribu- 
nal will  not  interfere,  unless  the  judge 
certifies  that  the  point  is  one  of  suffi- 
cient importance  or  doubt  to  warrant  a 
review.     ( Turner  agt.  Tayltr,  2  Daly, 

25.  An  order  granting  a  reference  in  a 
case  where  it  is  doubtful  whether  the 
examination  of  an  account  was  at  all 
so  directly  involved  as  to  make  a  ref- 
erence compulsory,  may  be  reviewed 
ou  appeal.     (Id.) 

26.  When  a  question  has  been  fully  con- 
sidered, and  deliberately  determined, 
and  there  is  a  conflict  in  other  cases 
noon    the    same    point,    the    decision 
should  be  adhered  to  in  the  court  in 
which  judgment  was  pronounced,  until 
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disturbed  upon  adjudication  of  the 
court  of  last  resort.  ( Greeabaum  agt. 
Stein,  2  Daly,  223.) 

See  COMMON  CARRIER.    (Id.) 

DISTRICT  COURT  PRACTICE.    (Id.) 
PRACTICE.    (6  Robt.) 

27.  An  appeal  does  not  he  to  the  eene- 
ral  term  of  this  court  from  the  decision 
of  a  judge  overruling  questions  put  to 
the  defendant,  a  judgment  debtor,  on 
his  examination  in  proceedings  supple- 
mentary to  execution.     That  is  entire- 
ly a  proceeding  before  a  judge,  and  not 
b'efore  a  court.     (Carter  agt.  Clarke,  7 
Robt.,  490.) 

28.  A  party  is  not  precluded  from  appeal- 
ing upon  the  judgment  roll  alone    and 
raising  such  questions  as  appear  on  its 
face,  that  misfht  formerly  have  been 
raised  on  writ  of  error.  '  (Berger  agt. 
Dubernet,  7  Robt.,  I.) 

29.  Errors  on  the  trial  are  of  course  ex- 
cluded,  on  such    an   appeal,    because 
there  is  nothing  containing  the  proceed- 
ings on  the  trial  entered  on  the  record. 
(Id.) 

30.  The  only  effect  of  omitting  to  make  a 
case,  is  to  compel   the  party  to  argue 
his  appeal  ion    the   judgment    alone. 
(Id.) 

31.  The  court,  in  bance,  will  not  weigh 
the  evidence  for  the  purpose  of  ascer- 
taining whether  the  justice  by  whom 
the  action  was  tried  came  to  a  correct 
conclusion;  nor  will  it  disturb  a  judg- 
ment, when  there  is  any  evidence  to 
sustain  it,  even  if,   upon  examination, 
it  might   think  a  different  conclusion 
should  have  been  reached.     It  is  well 
settled  that  a  finding  upon  conflicting 
evidence  will  not  be  disturbed  by  an 
appellate  court,     (foots  agt.  Roberts,  7 
Robt.,  17.) 

32.  It   is   not  a  valid  objection,  that  a 
part  of  the  plaintiffs'  claim  is  not  em- 
braced by  the    pleadings,    where  the 
justice  finds  that  such  claim  was  sus- 
tained by  the   proof.     The   court,   at 
general  term,  has  the  right,   either  to 
treat  the  complaint  as  amended  in  snch 
particulars,  as  the  court  at  special  term 
would  have  allowed,  or  to  conform  the 
pleadings  to  the  facts  as  found  by   the 
justice.     (Id.) 

33.  Upon  appeals  from  an  order  or  judg- 
ment at  special  term,  the  court  at  gen- 
eral term  is  not  confined  to  simply  re- 
versing or  affirming  the  order  or  judg- 
ment appealed  from,    but   may  make 
such  order  as  should  have  been    made 
in    the   first    instance.     (Howard  agt. 
Freeman,  7  Robt.,  25.) 


34.  Section  330  of  the  Code  of  Procedure, 
which  provides  that  when  a  judgment 
is  reversed  or  modified,   the   appellate 
court  "may"  make  complete  restitu- 
tion of  all  property  and  rights  lost  by 
the  erroneous  judgment,  is  not  impera- 
tive, but  leaves  the  matter  open  for  the 
exercise  of  discretion   by  the    court. 
(Coster  agt.  Peters,  7  Robt.,  386.) 

35.  As  there  is,  possibly,  no  ground  tor 
exercising  discretion  where  a  judment 
of  reversal  is  absolute,  and   no  new 
rights  have  been  acquired,  in  such  a 
case  restitution  will  be  ordered  as  a 
matter  of  course ;  but   if  rights   have 
been  acquired  by  a  purchaser pendente 
lite,  it  will  be  without  prejudice  to  his- 
right  to  set  up  any  defense  he  may  have 
to  a  writ  of  assistance,  or  any  other 
mode  adopted  for  his  removal.     (Id.) 

36.  The  rule  is  settled  that  where  a  par- 
ty is  entitled  to  no  relief,  as  against  ther 
parties  before  the  court,  and  his  com- 
plaint is  dismissed,  the  appellate  court 
will  not  reverse  the  decree  to  enable- 
him  to  introduce  new  parties  and  make 
a  new  case  upon  the  merits.  (LoescJiigk 
agt.  Addison,  7  Robt..  506.) 

37.  Printing  the    necessary   papers    on 
which  an  appeal  is  to  be  heard,  is  not 
for  the  benefit  of  counsel  or  parties,  but 
of  the  court,  and  is  not  to  be  dispensed 
with,  except  by  its  order.    The  rule 
will  be  enforced  by  considering  only 
such  papers  as  are  printed,  as  being  be- 
fore the  court.     (  Wlieeler  agt.  Falconer, 
7  Robt.,  45.) 

38.  A   notice  of  appeal   from   an  order 
should  not  be  allowed  to  be  amended 
by  inserting  theiein  the  date  of  anoth- 
er and  different  order  from  that  therein 
mentioned,  the  effect  of  which   would 
be  to  allow  an  appeal  long  after  the 
time  for  appealing  therefrom   had  ex- 
pired, whatever  may  be  the  evidence 
of  an  intent  to  appeal  from   the  order 
whose  date  is  proposed  to  be  substitu- 
ted.  (Bryant  agt.  Bryant,  7  Robt.,  49.) 

See  TRIAL.     (Id.) 

COMMISSIONERS  OF  HIGHWAYS.  (56 

Barb.) 

STAMPS.     (Id.) 
PRACTICE.     (I  Lansing.) 
REFEREE.    (Id.) 

APPEARANCE. 
See  JURISDICTION.    (42  If.  Y) 
ARBITRATION  AND  AWARD. 

1.  The  "misconduct"  and  "misbehav- 
ior" which,  under  the  statute  (2  R.  S., 
542,  $  10),  are  grounds  for  vacating 
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an  award  of  arbitrators,  must  be  arts 
which  evince  unfairness,  or  a  violation 
of  all  the  principles  of  a  just  proceed- 
ing, and  not  merely  error  of  judgment, 
however  great.  (Turnbull  agt.  Mar- 
tin, 2  Daly,  428.) 

2.  The  mere  admission  in  evidence,  by 
arbitrators,  of  ex  parte  affidavits  iu  be- 
half of  one  party,  and  their  refusal  to 
permit  one  party  to  inspect  the  books 


grou 

the  absence  of  evidence  of  fraud,  cor- 
ruption, partiality,  or  unfairness.  (Id.) 

3.  Arbitrators  are  bound  by  no  technical 
legal  rules.    They  have  a  right  to  pro- 
ceed informally  and  in  such  a  manner 
as,  without   violating   those    self-evi- 
dent and  fundamental  principles  upon 
which  every  fair   investigation    must 
be  conducted,  best  tends  to  enlighten 
their  judgment,  and  enables  them   in 
their  own  way  to  arrive  at  the   truth 
and  merits  of  the  controversy.     (Id. ) 

4.  Misconduct  on  the  part  of  arbitrators, 
and  mistake  in  ascertaining  the  amount 
due  from  one  party  to  the  other,  were 
always  sufficient  grounds,  in  equity, 
to  vacate  and  annul  an  award,  and 
mav  now  be  set  up  as  a  defeiii-e  to  au 
action  upon  the  award.     (Garvey  agt. 
Carey,  7  Robt.,  286.) 

5.  In  an  action  upon  au  award,  the  de- 
fendant   alleged,  iu  his  answer,    (I.) 
That  the  arbitrators,  after  first  notify- 
ing the  parties  to  appear  before  them, 
and  after  having  partly  heard  the  alle- 
gations   of  the   defendant,   proceeded 
irregularly  aud  illegally,  without  notice 
to  the   defendant,  and  without  fixing 
any  day  for  the  hearing  of  the  matters 
submitted  ;  and  made  their  award   be- 
fore the  defendant  had  concluded  his 
proofs  ana  allegations  before  them  ;  and 
(2.)  That- the  arbitrators,  in  computing 
the  amount  of  profits  to    which  each 
party   would    be   entitled    under    the 
agreement,  made  a    mistake    in   such 
computation,    which    mistake    was    a 
clerical  error,  and  that  the  award  was 
the  result  of  such  clerical  error.    Held, 
on  demurrer,  that  the  answer  was  suffi- 
cient, both  in  substance  and  form.  (Id.) 

See  LANDLORD  AND  TENANT.    (Id.) 

6.  An  equitable  action  to  correct  a  mis- 
take iu  an  award  may  be  maintained, 
although  the  submission  provides  that 
judgment  in  the  supreme  court  may  be 
entered    upon  the  award,  to  the  end 
that  the  matters  in  controversy  shall 
be    finallv    concluded.      (Bvssdl   agt. 
Morgan,  06  Barb.,  369.') 


7.  Although  the  statute  confers  upon  the 
court  designated  in  the  submission  the 
power,  within  a  certain  time,  to  modify 
or  correct  the  award,  where  there  is 
an  evident  miscalculation  of  figures,  or 
a  mistake  in  the  description  of  any  per- 
son, thing  or  property  referred  to  in 
the  award,   still   the  exercise  ot  the 
power  is  not  exclusively  confined  to 
that  court.     The  subsequent  provision 
in   the   statute,   that  nothing  therein 
contained   "  shall  be  construed  to  im- 
pair, diminish  or  in  any  way  affect  the 
power  and  authority  of  the  court  of 
chancery,  over  arbitrators,  awards  or 
the  parties  thereto,"  is  sufficiently  com- 
prehensive to  restore  the  original"  eq- 
uitable jurisdiction  over  this  class  of 
cases.    (Id.) 

8.  An  equitable  action  will  lie  to  correct 
a  mistake    in    an  award,    by   which, 
through  the  misapprehension  or  over- 
sight of  the  arbitrator,  a  piece  of  land 
•was  omitted  in    the  description  of  a 
farm  which  one  of  the  parties  was.  by 
such  award,  directed  to  convey  to  the 
other.     (Id. ) 

9.  An  award  directed  one  of  the  parties 
to  convey  to  the  other  a  farm  called 
the  "  Morgan  farm,"  the  same  to   be 
described  in  the  deed  in  the    manner 
particularly  specified  in  such    award. 
The  description  there  given  excluded 
a  small    piece  of  land  lying  between 
that  specifically  described  and  the  high- 
way.    The  gate  to  the    farm    opened 
on  this  land,  and  the  entrance  to  the 
buildings  was  across  it.     It,  was  fenced 
in  with  the  rest  of  the  premises,  form- 
ed a  part  of  the  door-yard,  and  a  por- 
tion of  the  orchard  was  on  it.     It  had 
formed  a  part  of  the  farm  for  twenty- 
five  years,  and,  together  with  that  de- 
scribed in  the  award,  had,  during  thaf 
time,    been   known   as   the   ''Morgan 
farm."     Held,  that. the  award   itself, 
considered  in  connection  with  the  sur- 
rounding circumstances,  rendered  the 
mistake  sufficiently  obvious  for  the  in- 
terposition of   the  correcting  powers 
of  the  court ;  the  case  being  brought 
within  the  equitable  rule  requiring  the 
mistake  to  be  apparent  on  the  face  of 
the  award.     (Id.) 

10.  It  was  covenanted  in  a   submission 
to  arbitration,  executed  between  two 
parties,  to  a  sole  arbitrator,  that  they 
would  keep  aud  perform  the  awara, 
provided  it  should  be  made  iu  writing, 
under  his    hand,    "  and   ready   to   be 
delivered  to  the  said  parties  in  differ- 
ence, or  such  of  them  as  shall  desire 
the  same,"  on  or  before  a  certain  day. 
After    hearing    had    thereunder,    tfie 
arbitrator  drew  up  his  award,  and  on 
the  d;iy  preceding  that  named  in  the 
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submission,  delivered  a  signed  copy  to 
the  prevailing  party  Detaining  in  his 
possession  his  unsigned  draft  only. 
On  the  next  day,  the  other  party, 
knowing  of  the  award  and  its  amount, 
called  on  the  arbitrator,  talked  with 
him  about  it,  made  no  request  for  the 
award,  or  that  a  counterpart  should  be 
made  and  delivered  to  him ;  but  after 
the  specified  day,  demanded  a  copy. 
The  arbitrator  offered  to  sign  and 
deliver  to  him  the  draft,  which  was 
refused : 

Held,  in  an  action  by  an  assignee  of  the 
award,  against  the  unsuccessful  party 
therein,  that  the  right  of  the  latter 
(the 'defendant),  to  insist  on  formal 
delivery,  had,  under  the  circumstances, 
been  waived,  and  the  award  was 
valid.  (Buniap  agt.  Losey,  1  Laming 
111). 

11.  That  the  defendant  was  bound,  by 
the  terms  of  the  submission,  to  make 
known  to  the  arbitrator  a  desire  to 
have  the  award  delivered  to  him  be- 
fore the  time  for  its  making  and 
delivery  had  expired,  and  could  not 
defeat  it  by  showing  that  if  he  had 
done  so,  it  would  not  have  been  ready 
for  him.  (Id. ) 

ARREST. 

1.  If  a  plaintiff,  in  his  action  embraces 
demands,  in  which  he  is  not  entitled 
to  the  remedy  of  arrest,  with  those  in 
which  he  is  entitled  to  such  remedy, 
the  remedy  is  waived.   He  can  have  but 
one  judgment  and  one  execution,  and 
he  has  no  right  to  imprison  the  debtor 
for  such  portion  of  the  debt  as  was  not 
fraudulently  contracted.     (Brown  agt. 
Athbaugh,  ante,  226.) 

2.  A  creditor,  in  an  action  upon  promis- 
sory notes  given  by  the  debtor  for  the 
purchase  of  goods,  alleged  to  be  pro- 
cured by   false  representations,  who 
applies  for  an  order  of  arrest,  should 
distinctly  understand  that  he  is  not  en- 
titled to  this  remedy  unless  a  fraud— a 
cheat  has  been   practiced  u^)on  him. 
The  representations  must  be  material, 
and  such  as  are  well  calculated  to  de- 
ceive to  induce  credit ;  they  must  of 
course,  be  false,  and  the  party  making 
them  must  know  them  to  be  false  ;  the 
party  giving  the  credit  must  believe 
the  representations  to  be  true,  and  they 
must  have  induced — caused  him  to  give 
the  credit  and  part  with  his  property. 
(Id.) 

3.  Our  remedy  by  arrest  is  applicable  to 
cases  where  the  debt  is  fraudulently 
contracted  in  a  foreign  country.     And 
it  is  not  material  whether  the  defend- 


ant has  any  property  or  not.  The  rem- 
edy is  governed  by  the  lex  fori;  and 
this  is  so  though  by  the  law  of  the 
country  where  the  transactions  arose, 
and  of  which  the  parties  were  residents, 
the  defendant  could  not  be  arrested. 
(Id.) 

4.  But  the  5th  sub.  of  $  179  of  the  Code, 
viz :  "when  the  defendant  has  removed 
or  disposed  of  his  property,  or  is  about 
to  do  so  with  intent  to  defraud  his  cred- 
itors," cannot  be  applied  to  cases  aris- 
ing in  foreign  countries.     (See  to  the 
same  effect  Blason  agt.  Bruno.  21  How., 
112.)     (Id.)  \ 

Held,  in  this  case  (all  the  parties  formerly 
residing  in  Canada,'  where  the  debts 
•were  contracted,  &.c. — the  defendant 
now  residing  in  this  state),  that  the 
plaintiffs  were  not. entitled  to  the  rem- 
edy by  arrest  in  the  causes  of  action  to 
recover  the  amount  of  the  notes,  as  the 
defendant  was  not  guilty  of  fraud  in 
contracting  the  debts  for  which  the 
notes  were  given.  (Id.) 

5.  Where  it  appeared  from  the  affidavits 
used  on  the  motion,  that  the  defendant 
left  the  city  of  Hamilton,  Canada,  where 
he  had  resided  and  done  business  for 
several  years  as  a  grocer,  on  the  24th 
of   September,   1870 — having    always 
been  a  British  subject — and,    having 
previously  become  insolvent  and  sell- 
ing out  his  business  there,  and  come  to  ' 
the  state  of  New  York  on  the  26th  of 
September,  with  the  intention  of  taking 
up  his  residence  in  this  state,  and  on  the 
3d  of  October  came  to  the  city  of  Buf- 
falo, with  the  intention,  in  good  faith 
to  reside  therein  permanently  ;  that  he 
left  Hamilton  with  the  intention  of  not 
again  returning  there  as  a  resident ; 
that  just  prior  to  his  arrest  he  wrote 
to  his  wife  (who  was  then  at  Hamilton), 
that  he  had  taken  up  his  residence  in   , 
Buffalo,  and  requested  her  to,  come  to 
him — he  was  then  endeavoring  to  rent 

a  house  in  Buffalo  for  himself  and  fam- 
ily, and  that  they,  at  the  time  of  his 
arrest,  were  intending  to  move  to 
Buffalo,  and  would  have  done  so,  but 
for  the  arrest,  the  day  after  such  arrest. 

Held,  that  the  attachment  be  set  aside  as 
unauthorized — the  defendant  was  a  res- 
ident of  this  state.  (The  question  of 
residence  and domicil  discussed.)  (Brown 
agt.  Ashbough,  ante,  260.) 

6.  Where  the  action  is  one  of  a  class  in 
which  the  cause  of  action,  and  the  facts 
•which  authorize  the  arrest,&Tr>  the  same, 
the  court  will  not,  ordinarily,  try  the 
merits  upon  a  motion  to  vacate  the  ar- 
rest.    (Paris  agt.  Peck,  ante,  484.) 

7.  The  true  rule  is,  that  if  the  original 
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affidavits  make  out  a  prima  facie  case 
against  i  lit-  defendant,  of  a  cause  ot 
action  authorizing  an  arrest,  the  court 
'vill  not  set  aside  the  order,  except 
where  the  proof  adduced  by  the  de- 
fendant is  so  clearly  preponderating  as 
to  leave  no  reasonable  doubt  of  his 
success  upon  the  trial.  (Id.) 

8.  Where,  in  an  action  charging  upon 
the  defendants  a  conspiracy  to  defraud, 
the  evidence  against  one  of  them,  is  al- 
together top  slight  to  hold  him  to  bail, 
and  a  verdict  against  him  upon  such 
evidence  the  court  would  be  bound 
to  set  aside,  he  will  he  discharged. 
(Id.) 

'9.  But  where  as  to  the  other  defendant, 
there  can  be  no  doubt  from  the  evi- 
dence that  he  committed  a  great  fraud, 
he  will  be  held  to  bail.  (Id.) 

10.  An  order  of  arrest  for  fraud  in  con- 
tracting the  debt,  under  sec.  179,  subd. 
4,  of  the  Code,  may  be  granted  in  an 
action  upon  a  judgment  recovered  upon 
the  debt.     So  held,  in  an  action  upon  a 
foreign    judgment.      (Greeiibaum   agt. 
titein,  2  Daly,  223.) 

11.  The  amendment  of  1861,  of  section  31 
of  the  Metropolirau  Police  Act  (Laws  of 
1864,  ch.  403),  which  provides  that  no 
person  holding  office  under   that  act 
shall  be  liable  to  military  or  jury  duty, 
or  to  arrest   on  civil   process,  nor  to 

•  service  of  subpoena  from  civil  courts 
while  actually  on  duty,  does  not  have 
the  effect  of  exenipting  a  police  officer 
from  arrest  in  a  civil  action  whilst  not 
actually  on  duty.  The  words  of  limi- 
tation, "  whilst  actually  on  duty,"  ap- 
plies to  the  whole  pieceding  sentence, 
and  not  merely  to  the  last  predicate. 
(  Coxson  agt.  Doland,  2  .Daly,  66.  ) 

12.  The  privilege  from  arrest,  whether 
derived  from  the  common  law,  or  ex- 
tended by  statutory  enactments,  has 
proceeded  upon  the  ground  that  the 
public  interests  would  suffer  if  those 
intrusted  with  the  discharge  of  public 
duties  could  be  arrested  on  civil  pro- 
cess while  engaged  in  the  performance 
of  them,  and  this  exemption  has  al- 
ways been  regarded  as  subsisting  only 
while  such  person,  in  the  view  of  the 
law,  may  be  supposed  to  be  engaged 
in    the    performance    of     his    duties. 
Hence,  an  intent  on  the  part  of  the 
legislature  to  grant  certain  public  offi- 
cers absolute  immunity  from  arrest  on 
civil  process  will  not  be  inferred,  but 
must  be  distinctly  expressed. 


13.  To  authorize  an  order  of  arrest,  un- 
der subd.  3  of  sec.  179  of  the  Code  of 
Procedure,  on  the  ground  that  the 
property  replevined  has  been  conceal- 


ed, removed,  &c.,  by  the  defendant,  it 
must  not  only  appear  that  the  property 
has  been  concerned,  removed,  or  dis- 
posed of,  but  that  such  concealment, 
removal,  or  disposal  was  made  with 
the  intent  that  the  property  should  not 
be  found  or  taken  by  the  sheriff,  or 
with  the  intent  to  deprive  the  plaintiff 
of  it.  (  Wats<>n  agt.  McGuire,  '2  Daly, 

See  FALSE  IMPRISONMENT.    (Id.) 

14.  An  action  for  the  conversion  of  mon- 
ey, and  one  for  its  receipt  in  a  fiduci- 
ary capacity,  must  necessarily  proceed 
upon  entirely  different  and  inconsistent 
grounds.  The  latter  renders  the  lia- 
bility to  pay  such  money  a  mere  debt, 
although  a  ground  for  arrest  ;  the  for- 
mer constitutes  a  tort.  (McBuniey  agt. 
Martin, 


15.  The  second  subdivision  of  section  179 
of  the  Code  was  not  intended   to  iu- 
clude,  in  the  class  of  persons  mention- 
ed secondly  therein  as  liable  to  be  ar- 
rested, any  one  except  those  who  re- 
ceived moneys   purely  in   a  fiduciary 
capacity  as  simple  agents  to  apply  it  as 
directed  or  agreed.     (Id.) 

16.  It  therefore  excludes  all  those  who 
have  a  personal  interest  in  such  mon- 
ey or  its  use,  and  a  right  to  control  it, 
independently  of  any  appropriation  of 
it  according  to  instructions  of  the  own- 
er, or  where  the  liability  for  repaying 
such  moneys  grows  out  of  a  transaction 
iu  which  credit  is  given  to  the  pecuni- 
ary responsibility  of  the  recipient,  and 
not  merely  confidence  placed  m  his  per- 
sonal character.     (Id.) 

17.  Where  an  assignor  of  the  plaintiff, 
having  employed  the  defendant  as  his 
broker,  to  sell  for  him  a  certain  num- 
ber 12500)  of  shares  of  stock  (Erie  Rail- 
way Company)  not  then  owned  by  him, 
and  placed  in  the  hands'  of  the  defend- 
ant a  certain  sum  ($8500)  as  security 
against  loss  by  any  temporary  rise  in 
the  market  value  of  such  stock,  in  order 
to  perform  such    contract,    instructed 
the  defendant  to  borrow,  and  the  lat- 
ter did  borrow,  the  proper  number  of 
shares  of  th«  stock  of  said  company, 
for  delivery,  and  sold  the   same   and 
delivered  to  the  purchaser  the  shares 
BO  borrowed,  ana  received  from    him 
the  purchase  money;  Held,  that   the 
moneys  so  received  by  the  defendant 
were  not  received  by  him  exclusively 
iii  &  fiduciary  capacity.     (Id.) 

18.  In  an  action  to  recover  damages  for 
the  tort  of  the  defendant,  in  fraudu- 
lently misrepresenting    the    responsi- 
bility of  another,  whereby  the  plaiii- 
liiis   were   induced  to  sell   the  Tatter 
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merchandise  on  credit,  an  order  of 
arrest  may  be  granted,  under  subdi- 
vision 1,  of  section  179  of  the  Code  of 
Procedure,  where  the  defendant  is  a 
non-resident.  (  Sherman  agt.  Brantley 
7  Mob.,  55.) 

19.  The   remedy  given  by  the  act  of 
1831,  called  the   "Stillweil  act,"  was 
given  in  lieu    of   the  remedy   takeu 
away,  of  arrest  in  the  one  case   on 
mesne   process,  and  in  the   other  on 
final    process.      And   it  must  appear 
before   a   warrant   is    granted   under 
that  act  that  the  defendant  is  not  and 
cannot  be  arrested  and  imprisoned  in 
the  action,  on  mesue  process.    ( Matter 
of  Johnson,  7  Sobt.  269.) 

20.  After  a  defendant  has  been  arrested 
and   held  to   bail  on  mesne   process, 
under  the  178th  and  179th  sections  of 
of  the  Code,  the  plaintiif  cannot  re-ar- 
rest him  for  the  same  cause  of  action, 
under  the  act  of  1831.     ( Id.) 

21.  The  defendant  was  employed  by  the 
plaintiffs  (an    insurance  company)  as 
us  aifent,   at  a  stipulated   salary    of 
$2,000    per    annum,    in    addition    to 
which  he  was  to  have  a  certain,  per 
ceutage   on   the    profits  arising   from 
the    business  done   in  the  section   of 
country  over  which  he  had  the  super- 
intendence.    He  was  in  no  way  liable 
for  an}7   losses  or  expenses,  and  was 
not  authorized  to  use  remittances  made 
to  him  by  local  agents,  or  premiums  re- 
ceived by  him  for  the  payment  of  losses, 
or  of    the  expenses  of   the  *  usiness. 
The  losses  were  to  be  paid  by  drafts 
from  the  home  office,  and  the  expenses 
by  moneys  remitted  to  the  defendant 
from  the  home  office  for  that  especial 
purpose : 

Meld,  that  this  agreement  did  not  give 
the  defendant  any  share  or  interest  in 
the  property,  effects  or  moneys  of  the 
plaintiffs,  or  in  their  business,  or  in 
the  profits  arising  therefrom.  That 
ail  such  profits,  effects  and  moneys  he 
held  as  the  mere  servant  of  the  plain- 
tiffs, and  as  such  was  bound  to  pay 
and  transfer  the  same  to  the  plaintiffs 
when  requested.  And  that  there  was 
nothing  in  the  agreement  which  just- 
ified his  keeping  the  plaintiff's  money 
in  his  own  possession,  without  paying 
it  over,  for  the  space  of  a  year.  ( Tit* 
Lorillard  Fire  Insurance  Company  agt. 
Meshural,  7  2tobt.,WU) 

Seld,  also,  that  the  defendant,  on  the 
receipt  of  moneys  by  him.  (other  than 
those  sent  him  for  expenses.)  w»s 
bound  immediately  to  remit  them  to 
the  home  office ;  and  if  he  failed  to 
do  BO,  then,  after  demand  maue,  at 


least,  an  action  would  lie  therefor. 
And  that  as  to  money  sent  to  him  to 
pay  expenses,  the  companv,  if  they 
choose  to  pay  their  indebtedness 
directly  to  their  Creditors,  instead  of 
through  their  agent,  had  the  right  to 
do  so ;  and  if  they  had  previously 
sent  money  to  their  agent,  for  that 
purpose,  to  demand  its  return: 

22.  The    defendant    claimed    that    the 
plaintiffs  had    broken    their   contract 
with  him,  by  discharging  him  before 
the    end  of  "the    year,  and    that   bis 
damages  for    such    breach,    together 
with  his  salary,  exceeded  the  money 
in  his  hands.     There   being  sufficient 
evidence  to  call  for  a  submission  to  the 
jury  of  the  question  of  fact,  whether 
there  had  been  a  modification  of  the 
agreement,  by  mutual  consent,  as  to 
the    time    specified     therein    for    the 
termination   of    the  fiscal    year,   and 
it    being    questionable    whether    the 
alleged  misconduct,  viz.  the  non-pay- 
ment of  moneys,  under  legal  advice 
and    the     peculiar    circumstances  of 
the   case,    was    sufficient    to    deprive 
the  defendant  of  compensation  for  hi* 
services  theretofore  rendered,  although 
not  then   payable  ;   the  court  reduced 
the  bail  by  the  amount  of  such  com- 
pensation.    (Id.) 

23.  Where  the  cause  of  action  set  forth 
in  the  complaint  is  for  money  received 
by  an  agent  in  a  fiduciary  capacity, 
which  the  agent  neglects  to  pay  ove'r, 
and    therefore    authorizes    an    arrest, 
under  subdivision  2  of  seclion  179  of 
the  Code,  it  is  the  settled  law   of  this 
court  that  an  order  of  arrest  will  not 
be    discharged    unless    the    affidavits 
clearly  show  such  a  state  of  facts  as 
would,  if  shown  at  the  trial,  call  either 
for  a  dismissal  of  the  complaint  by  the 
court,  or  a  direction  to  the  jury  to  find 
for  the  defendant.     (Id.) 

See  FOKMEK  SUIT.     (Id.) 

INSOLVENT  DEBTORS.    (Id.) 

ASSESSMENT. 

1.  Bv  an  act  of  the  legislature,  passed  in 
1864,  (Laws  of  1864,  ch.  577,)  the  re- 
lators  were  appointed  commissioners 
to  drain  certain  lands  Iving  on  Black 
Lake,  in  the  county  of  St.  Lawrence, 
and  its  tributaries,  who  were  to 
have  the  necessary  work  performed, 
and  to  assess  the  expense  upon  the 
lands  which  should,  in  the  judgment 
of  the  commissioners,  be  benefited  by 
the  improvement, «uid  as  they  should 
adjudge  in  proportion  to  the  benefits 
and  improvements  received  thereby  ; 
such  assessments  to  be  made  pro  rata, 
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according  to  the  value  of  fcueh  lands, 
as  they  should  be  appraised  by  the 
commissioner*.  The  act  WHS  amended 
by  chapter  730  of  the  laws  of  1865, 
which  authorized  any  person  owning 
land  in  either  of  two  towns  therein 
mentioned,  which  had  been  or  should 
be  assessed  under  the  act  of  1864,  to 
appeal  to  the  county  court  of  the 
county  in  which  such  laud  was  sit- 
uated ;  and  authorized  and  directed 
such  court  to  review  the  assessment, 
on  such  appeal,  upon  such  proofs  as 
might  be  presented,  at  the  hearing  ;  and 
empowered  it  to  hjKrm,  reverse,  set 
•i.~'<l>'  or  modify  such  assessment,  in 
any  particular  wherein  it  was  author- 
ized oy  the  act  of  1864.  It  declared 
that  the  decision  of  the  county  court 
should  be  final,  upon  the  rights  of  the 
parties,  except  that  if  the  assessment 
was  set  aside  because  the  method  or 
rule  of  assessment  adopted  by  the  com- 
missioners was  erroneous,  the  com- 
missioners should  proceed  to  make 
a  new  assessment,  as  required  by  the 
judgment.  The  commissioners  caused 
the  surveys  and  estimates  to  be  made  ; 
entered  upon  the  execution  of  the  im- 
provement, and  assessed  the  amount 
of  such  estimate  upon  the  lauds  of 
divers  individuals  in  the  town  specified 
in  the  statute  ;  all  of  whom  united  in 
an  appeal  from  the  assessment,  to  the 
county  court  of  Jefferson  county,  ask- 
ing that  it  should  be  set  aside  or  modi- 
fied, &c.  That  court  adjudged  that 
the  assessment  upon  the  lands  of,  and 
against  the  persons  of,  all  ami"  each  of 
the  appellants  be  set  aside  and  vacated, 
with  costs  of  the  appeal,  to  the  appel- 
lants, on  the  ground  that  each  and  all 
of  said  assessments  were  unauthorized 
by  the  statutes  under  which  they  were 
made : 

Held,  \ .  That  so  far  as  the  powers  of 
the  commissioners  were  concerned, 
the  whole  proceeding  being  in  deroga- 
tion of  the  common  law  rights  of  the 
appellants,  the  act  of  1864  was  to  be 
construed  most  liberally  in  their  be- 
half, for  the  preservation  of  their 
rights,  and  'was  to  be  taken  strictly 
against  the  commissioners  ;  and  that  in 
cases  of  doubt,  arising  from  its  phrase- 
ology, every  proper  imendment  was 
to  be  taken  most  strongly  in  favor  of 
the  appellants,  and  against  the  com- 
missioners. '2.  That  when  to  this  was 
added  the  fact  that  no  opportunity  was 
given,  by  the  act,  for  the  appellants 
to  be  heard  before  the  commissioner, 
either  by  witnesses,  by  counsel  or  in 
person,  it  must  be  absolutely  clea» 
that  the  legislature  intended  there 
should  b«s  uo  review  upon  the  merits, 
except  iu  the  case  of  an  erroneous 


method  or  rule  of  assessment,   before 
the  court  could  so  construe  the  statute. 
3.  That  it  not  being  clear,  from  the 
act,  whether  the  legislature  intended 
that  the  expense  should  be  assessed 
upou  the   lauds  iu    proportion  to  the 
amount    of    benefit    to    be    received, 
without  regard  to  the  value  of  the  re- 
spective pieces  of  land,  or  pro  rata,  iu 
proportion  to  the  value  of  the  lands  to 
be  assessed,  without  regard  to  benefits, 
the  court,  if  necessary,  would  adopt 
the  construction  which  would  be  most, 
consistent  with  justice,  between   the 
parties.     4.    That  although  the    com- 
missioners had  asserted  the  cost  and 
expenses  pro  rata,  upon  the  value  of 
the   lands  to   be    benefited,  such   an 
error  would  not  call  upon  the  court  to- 
set  aside  the  assessment  entirely  ;  but 
would  require  a  reassessment  to   be 
made,  in   proportion   to  benefits.     5. 
That  it  was  clear  that  the  legislature 
intended  the  costs,  damages  and  ex- 
penses of  the  improvement  should,  be- 
borne   and  paid   by   those  only   who 
were  to  be  benefited.     That  it  was  the 
lands  to  be  benefited,  that  were  to  be 
assessed ;    and    not    the    lauds    over- 
flowed.   6.  That  although  the  discre- 
tion given  to  the  commissioners  was. 
liberal,  yet  it  was  not  an   arbitrary 
one ;  ana  it  was  a  discretion  in  deter- 
mining what  lands   were    benefited, 
and  the  extent  of  the  benefit.    That  it 
was  not    intended  they  should  assess 
lands  which  could  not  be  benefited ; 
nor  was  any  such  authority  given  to- 
them ;   and  if  they  included  lands  iu 
their  assessment  which  clearly  were 
not     benefited,    they     exceeded    the 
authority   vested  in    them.     7.    That 
inasmuch  as  the  county  court  had  the 
rigct  to  review  the  assessment,  and  to 
vacate  it  as  to  lands  not  benefited,  and 
as  it  bad  decided  that  none  of  the  lands 
of  any  of  the  appellants  were  or  could 
be   benefited  thereby,  and  had  set  it 
aside  for  that  reason,  this  court  should 
not  reverse  its  decision  ;    because,  if 
the  county  court  had  jurisdiction  of 
the  question,  its  judgment  should  stand. 
8.  That  the  only  question  was,  did  the 
commissioners  include  the  lauds  of  the 
appellants  without  authority  so  to  do ;. 
or,  iu  other  words,  could  the  lands  of 
any  of  the  appellants  be  benefited  by 
the  improvements  contemplated,  or  by 
any  of  them.     And  that  the  testimony1 
before  the  county   court  abundantly 
supported  the  decision.     (  The  People 
ex  ret.  More  agt.  The  County  Court  of 
Jefferson.  County,  56  Earb.,  136.) 

2.  Independent  of  any  express  authority, 
commissioners  invested  with  a  discre- 
tion to  carry  out  the  intent  of  th& 
legislature,  whenever  they  manifestly 
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do  that  which  was  not  intended, 
whether  honestly  or  dishonestly,  do 
what  is  not  authorized  by  the  statute. 
(Id.) 

3.  Under    the    ruling    of   the   Supreme 
Court  of   the    United    Stares   in    Van 
Allen  agt.  The  Assessors,  (3  Wall.  573), 
an  assessment,  by  town  assessors,  of 
an  individual  as  a   shareholder  in   a 
national    bank,  is  without,  any  valid 
legal  authority,  and  is  therefore  void. 
4  Trustees  of  the  village  of  Angelica  agt. 
Morse,  £>6JSaib.,  380.) 

4.  But  it  does  not  follow  that  an  assess- 
ment,  by   the   trustees  of  a  village, 
acting  as  commissioners  of  highways, 
of  an  individual  lor  highway  labor,  is 
'Void  because  the  assessment  made  by 

the  assessors  of  the  town,  in  the  pre- 
vious year,  was  void.  For  the  statute 
does  not  make  the  authority  of  com- 
missioners of  highways,  in  assessing 
for  highway  labor,  dependent  upon 
the  validity  of  the  preceding  .assess- 
ment. ( Id. ) 

5.  It  is  the  duty   of   such   trustees   to 
assess  the  residue  of  highway  labor 
upon  the  real  and  personal  estate  of 
every    inhabitant,   as    the    same    ap- 
peared by  the  last  assessment  roll  of 
the  town.     They  have  no  discretion- 
ary power  whatever,  nor  any  author- 
ity over  the  assessment  roll  by  which 
they  can  correct  it   by  omitting  from 
their  assessment  for  highway  labor, 
any  real  or  personal  estate  appearing 
upon  it.     ( Id.) 

•6.  If  such  assessment  roll  contains  the 
name  of  an  individual  assessed  as  a 
taxable  inhabitant,  for  stock  in  a 
national  bank,  owned  by  him,  the 
trustees  as  commissioners  of  highways, 
have  the  power  to  assess  him,  in  the 
following  year,  for  highway  labor,  ou 
account  of  such  stock.  ( Id.) 

7.  It  is  perfectly  settled  that  if  a  tax  or 
assessment  be  vpid  upon  its  face,  or  if 
the  proof  necessary  to  enforce  it  will 
show  its  invalidity,  a  bill  in  equity  to 
restrain  its  collection  cannot  be  sus- 
tained. Allen  agt.  The  City  of  Buffalo 
(39  N.  Y.,  386).  contains  nothing  in 
opposition  to,  or  inconsistent  wiih, 
this  doctrine.  (  Tilden  agt.  T/ie  Mayor, 
the.  of  the  City  of  New  York,  56  Barb., 
340). 

6.  The  decision- in  that  case  was  based 
upon  a  special  provision  in  the  charter 
of  the  city  of  Buffalo,  and  has  no  ap- 
plication to  cases  arising  in  tiie  city  of 
New  York,   where  no  such   provision 
of  law,  in  respect  to  assessments,  ex- 
ists.   (Id.) 


9.  The  corporation  ordinance  of  1824,  by 
which  it  was  provided  that  if  a  street 
in  the   city  of  New  York  should  be 
once    paved    at    the   expense   of   in- 
dividual   owners,   it    should    forever 
thereafter  be  repaved  and  repaired  at 
the  expense  of  the  corporation,  pro- 
vided the  pavement  was  not  a  wooden 
pavement,  did  not  constitute    such  a 
case  of  contract  between  the  city  and 
the  owners  of  lots  on  Pearl  Street  as 
to  prevent  the  city  from  enforcing  an 
assessment  for  paving  said  street  with 
Nieolson  pavement.     (Id.) 

10.  If   any    such    contract    existed,    it 
lacked  one  essential  element  of  a  valid 
agreement;  viz.,  a  consideration.  (Id.) 

See  AGREEMENT.     (Id.) 

TAXES     AND     ASSESSMENTS.      (1 
Lansing.) 

ASSETTS. 
See  DEVISE  AND  DEVISEE.   (1  Lansing.) 

ASSOCIATIONS. 
See  PARTNERSHIP.    (56  Bat  b, 

ASSIGNABILITY    OF    CAUSE    OF 
ACTION. 

1.  A  cause  of  action  against  a  justice  of 
the  peace  to  recover  back  money  paid 
to  him  for  an  illegal  and  excessive  tine, 
imposed  by  the  justice,  is  not  assignable, 
so  that  the  assignee  can  sustain  an  ac- 
tion therefor,  in  his  own  name.  (Clark 
agt.  Uoldridye.  ante.  320.) 

ASSIGNMENT. 

1.  Where  an  assignment  for  the  benefit 
of  creditors  was  not  accompanied  by 
any  schedule,  and  there  was  evidence 
tending  to  show  that,  the  assignor  had 
just   previously  encumbered  some  of 
his    property,   had    sold    a   stock    of 
groceries,   but    continued   to    conduct 
the  business  in  the  name  and  as  the 
agent  of  the  purchaser,  and,  after  the 
assignment,  had  received  the  rent  of 
certain  of  the  real  property,  and  nego- 
tiated a  sale  thereof,  the  referee  found 
as  a  fact  that  the    assignment   was 
made  with  intent  to  delay,  hinder  and 
defraud  his  creditors: 

Held,  that  the  finding  was  not  sustained 
by  the  evidence.  (Putnam  agt.  Habbell, 
42  JV.  Y.,  106.) 

2.  A  brother  of  the  assignor  was  present 
and  witness  on  the  execution  of  the 
assignment,  and  there   was   evidence 
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tending  to  show  that  he  subsequently 
acquired  title  to  real  property  covered 
by  the  assignment,  sold  on  mortgages 
and  executions  against  the  assignor, 
for  less  than  its  value,  having  induced 
junior  encumbrancers  to  refrain  from 
bidding  against  him  ;  and  that  the  as- 
signor afterward  exercised  apparent 
control  over  a  portion  of  this  property, 
with  his  consent.  The  referee  found 
as  a  fact  that  the  brother  was  a  party 
to  a  scheme  formed  by  the  assignor 
to  hinder,  delay  and  defraud  creditors, 
and  acquired  such  property  in  pur- 
suance thereof,  arid  with  that  intent: 
Held,  unanimously,  that  the  finding  was 
wholly  unsustamed  by  the  evidence. 
(Id.) 

See  FINDINGS  AND  CONCLUSIONS.  (Id.) 
LEASE    (Id.) 
MORTGAGE.    (Id.) 
VENDOB  AND  PURCHASER,  (7  Holt.) 

3.  A  parol  assignment  of  a  claim  for  the 
price  of  goods  sold  and  delivered  is 
valid,     (Kessell  agt.  Albetis,  56  Barb., 
362.) 

4.  An  instrument  nnder  hand  and  seal, 
assigning  and  transferring  to  the  as- 
signee the  assignor's  right  of  action  for 
a  deed  conveying  land,  is  legally  suffi- 
cient to  transfer  such  right,  without 
being    witnessed    or    acknowledged. 
(Bissell  agt.  Morgan,  56  Barb.,  369.) 

5.  Such  an  instrument,  not  being,  or  pro- 
fessing to  be,  a  conveyance  of  the  land 
itself,  does  not  fall  within  the  provis- 
ions of  the  statute  relating  to  the  man- 
ner in  which  conveyances  of  land  shall 
be  made.     (Id.) 

6.  In  January,  1865,  the  parties  to  this 
action,   and    several    otKer    perttonB, 
entered    into  an     arrangement    with 
each  other  to  purchase  of  W.  700  or 
800  acres  of  land  in  Venango  county, 
Pennsvlvania.       For    that     purpose 
forty-five  shares,  at  $1,000  per  share, 
were  to  be  subscribed  for,  and  upon 
the  payment  of   his    subscription  by 
each  shareholder  he  was  entitled  to 
an  interest  in  the  lands  proportioned 
to  the  shares  held  by  him.    The  forty- 
five  shares  were  all   subscribed,  the 
defendant     subscribing    $1,000.      F. 
thereupon    purchased    the    lauds,  for 
the  shareholders,  taking  a  deed  there- 
for in  his  own  name,  but  in  trust  for 
them.     Subsequently    the    defendant 
paid  to  F.  $1,000,  aud  received  from 
him    the    following    writing,    dated 
January  25,  1865:    "Received  of  D. 
C.  B.  $1,000    in  full  for    one    forty- 
fifth  part   of   the    land    in   Venango 
county,   Pennsylvania,  purchased  of 
W.  by  F."  The  shareholders  executed 


a  power  of  attorney  to  F.  authorizing 
him  to  sell  or  lease  the  land,  or  any 
part  of  it,  he  covenanting  to  account 
and  pay  over  to  the  parties,  yro  rata, 
all  moneys  received  by  him  from 
sales  ;  under  which  power,  F.  sold  and 
conveyed  ninety-three  acres  ot  the 
land  for  $19,000,  and  received  the 
avails.  On  the  9th  of  May,  1865,  P. 
mailed  to  the  defendant  a  check  for 
$4:22  22.  which  was  received  by  the 
latter  on  the  10th  of  May,  in  the  after- 
noon, and  was  paid.  On  the  same 
day,  between  11  and  12  o'clock  a.  m., 
the  defendant  in  consideration  of 
$1,500  to  him  paid  by  the  plaintiffs, 
executed  the  following  assignment  to 
them,  indorsed  upon  the  back  of  the 
receipt  of  January  25,  1865;  "For 
value  received,  I  hereby  assign  all  my 
right,  title  and  interest  iu  the  withiiv 
named  land,  to  K.  and  O."  Both 
parties  to  this  assignment  were,  at  the 
time  of  executing  it,  ignorant  of  the 
fact  that  F._had  received  the  $422  22, 
or  mailed  a"  check  for  it  to  the  defend- 
ant: 

Held,  1.  That  the  assignment,  construed 
in  connection  with  the  receipt,  passed 
to  the  plaintiffs  all  the  defendant's  in- 
terest in  the  laud,  which  included  one 
forty-fifth  part  of  the  proceeds  of  the 
land  already  sold  by  F.,  as  well  as  of 
all  sums  to  be  realized  from  subse- 
quent sales,  &.c.  2.  That  the  plaintiffs 
were  entitled  lo  recover  of  the  defend- 
ant ihe  amount  received  by  him  upoa 
F.'s  check.  (Klock  agt.  Buell.  56  Barb. 
398.) 

See  PATENT.    (Id.) 
RELEASE.     (Id.) 
INSURANCE.    (1  Lan&ing.) 

ASSIGNMENT  FOR  BENEFIT  OP 
CREDITORS. 

1.  A  copartnership  agreement  provided 
that  either  partner  might  dissolve  and 
close  up  the  copartnership,  upon  the 
failure  of  the  other  partner  to  contribute 
his  proportion  of  the  capital.     Held, 
that  this  clause,  in  the  event  of  such 
failure,   conferred  sufficient  authority 
npou  the  first  partner  to  execute  a  gen- 
eral assignment  of  the  firm's  property, 
for  the  benefit  of  creditors,  especially 
where  there  is  evidence  that  the  de- 
linquent partner  knew  of,  and  consent- 
ed to.  the  assignment.     (Huberts  agt. 
Shepard,  2  Daly,  110.) 

2.  A  partner  who  absconds,  nnder  cir- 
cumstances indicating  an  intention  on 
his  part  to  abandon  the  business  and 
leave  its  control  and  management  to 
the  remaining  partners,  will  be  deem- 
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ed  to  have  consented  to  an  assignment 
of  the  firm  assets  by  his  partners  fur 
the  benefit  of  the  firm  creditors;  and 
an  assignment  so  made  will  be  upheld 
as  against  judgment  creditors  of  the 
linn.  (National  Sank  of  Baltimore 
agt.  Sackett,  2  Daly,  395.) 

JSee  FRAUDULENT  ASSIGNMENTS.     (Id.) 
INSOLVENT  DEBTOR.    (Id.) 

ASSIGNOR  AND  ASSIGNEE. 

1.  Where  one  becomes  the  legal  owner 
of  a  claim,  by  assignment  thereof,  it  is 
immaterial  to  the  debtor,  •whether  he 
receives  the  mouey  upon  it  in  his  own 
right,  or  as  trustee.  He  therefore  can- 
not move  to  dismiss  a  complaint  be- 
cause a  plaintiff  wlio  is  an  assignee  has 
omitted  to  set  out  the  assignment,  spe- 
cially, therein,  or  has  stated  that  lie 
was  a  trustee,  and  is  therefore  preclud- 
ed from  suing  except  as  trustee. 
(Hoogland  agt.  Trask,  b  Robt.,  540.) 

ASSUMPSIT. 

JSee  PROMISE.     (1  Lansing.) 
MARRIED  WOMAN.     (Id.) 

ATTACHMENT. 

1.  Where  it  appeared  from  the  affidavits 
used  on  the  motion,  that  the  defendant 
left  the  city  of  Hamilton,  Canada,  where 
he  had  resided  and  done  business  for 
several  years  as  a  grocer,  on  the  24th 
of  September,  1870 — having  always 
been  a  British  subject — and,  having 
previously  become  insolvent  and  sell- 
ing out  his  business  there,  and  come  to 
the  state  of  New  York  on  the  26th  of 
September,  with  the  intention  of  taking 
up  his  residence  in  this  state,  and  on  the 
3d  of  October  came  to  the  city  of  Buf- 
falo, with  the  intention,  in  good  faith 
to  reside  therein  permanently  ;  that  he 
left  Hamilton  with  the  intention  of  not 
again  returning  there  as  a  resident ; 
that  just  prior  to  his  arrest  he  wrote 
to  his  wife  (who  was  then  at  Hamilton), 
that  he  had  taken  up  his  residence  in 
Buffalo,  and  requested  her  to  come  to 
him — he  was  then  endeavoring  to  rent 
a  house  in  Buffalo  for  himself  and  fam- 
ily, and  that  they,  at  the  time  of  his 
arrest,  were  intending  to  move  to 
Buffalo,  and  would  have  done  so.  but 
for  the  arrest,  the  day  after  such  arrest. 

Held,  that  the  attachment  be  set  aside  as 
unauthorized — the  defendant  was  a  res- 
ident of  this  state.  (The  question,  of 
residence  and  domicil  discussed.)  (Brown 
agt.  Ashbough,  ante,  260.) 

2.  It  is  the  duty  of  an  officer,  in  execut- 


ing a  warrant  of  attachment  upon  the 
interest  of  one  member  of  a  partner- 
ship, to  take  into  his  possession  the 
partnership  property.  ( Smith  aet. 
Oner,  42  &  Y.,  132.) 

3.  There  is  no  distinction  in  this  respect, 
between  an  attachment  and  an  execu- 
tion.   (Id.) 

See  CAUSE  OF  ACTION.    (Id.) 

4.  To  warrant  the  issuing  of  an  attach- 
ment out  of  a  district  court,  it  is  not 
sufficient  that   the  statements   of  the 
affidavit,  upon  which   the  attachment 
is   asked,   are    made    on    information 
derived  from  a  person  not  named,  and 
not  under  oath,  without  any  explana- 
tion of  the  reason  why  the  affidavit  of 
such  person  is  not  "procured,  or  more 
reliable    testimony  obtained.     (Greene 
agt.  Gomales,  2  tialy,  412.) 

5.  Information  derived  from  third  parties 
may   be   sufficient,  where  the   source 
ana   nature  of  the  information  are  set 
forth  with  such   particularity  and  cer- 
tainty that  the  defendants  can  easily 
contradict  it  if  it  is  untrue,  and   the 
plaintiff's   inability   to    procure   their 
affidavits  is  shown.     (Id.) 

See  PRACTICE.     (6.  Robt.) 

SHIPS  AND  VESSELS.    (Id.) 

6.  A  motion  to  vacate  a  warrant  of  at- 
tachment may  be  made  after  judgment 
has  been  entered.  (Zerega  agt.  Benoist. 
7  R,,bt.  199.) 

7.  Placing    a   defendant,  upon   opening 
his  default  in  the  condition  of  allowing 
the    judgment   to  stand    as    security, 
does  not  preclude  him  from  moving  to 
set  aside  an  attachment.     (Id.) 

8.  The   provisions  of  the  Code  of  Pro- 
cedure do  not  authorize  the  property 
of  corporations  created  by  or  under 
the  laws  of  this  state  to  be   attached. 
Foreign  corporations,  only,  were  in- 
tended to  be  subjected  to  the  law  of 
attachments,  in  actions.     (Ferrier  agt. 
The  American    Glass  Silvering   Com- 
pany, 1  Robt.  288.) 

See  JURISDICTION.    (Id.) 

9.  In  an  action  founded   on  an   alleged 
breach  of  the  contract   to  marry,  no 
warrant  of  attachment  is  allowed   by 
the  provisions  of  the  Code ;  and  where, 
in  such  case,  an  attachment  has  been 
issued,  it  will   be  set  aside  on  motion. 
(Barnes  agt.  Buck,  1  Lansing,  268.) 

ATTORNEY. 

1.  There  is  no  authority   for  the  claim 
that  an  attorney  and  counsellor  at  law 
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is  not  entitled  to  compensation  for  hie 
services,  on  the  mere  ground  that  they 
produced  no  beneficial  result.  (Bowman 
agt.  Titlman,  ante  1.) 

2.  The  extent  of  the  rule,  is,  that  when 
the  services  for  which  compensation  is 
claimed  are  useless   to  the  client,  by 
/eason  of  the  neyligence  or  the  want  of 
proper  skill  in  the  attorney,  then  the 
latter  is  entitled  to  no  compensation. 
(Id.} 

3.  Where  the  correctness  of  the  advice 
given,  and  therefore,  the  propriety  and 
wisdom  of  the  course  pursued  bv  the 
plaintiff,  an  attorney  and  counsellor  at 
law,  for  the    accomplishment   of    his 
client's   wishes,    viz. :    a  sale  of   real 
estate  of  infants,  depended  upon    the 
construction  of  a  will,  and  also  upon 
the  force  and  effect  of  a  statute : 

Held,  that  it  not  having  been  authorita- 
tively decided — but  the  question  left 
open  by  the  court  of  errors,  whether  a 
proceeding  for  the  sale  of  infant's  lands 
under  the  statute,  would  not  be  effectual 
to  pass  a  perfect  title,  where  the  fee 
vested  in  such  infants  was  liable  to 
open  and  let,  in  persons  yet  unborn  ; 
it  was  a  fair  question  for  considera- 
tion and  the  exercise  of  professional 
judgment,  and  although  the  supreme 
court  had  declared  the  proceedings 
taken  by  the  plaintiff  for  a  sale  of  the 
infants'  property  under  the  statute  in- 
effectual to  pass  to  the  purchaser  a  per- 
fect title,  the  question  was  not  so  plain 
that  to  have  thought  otherwise  and  to 
have  acted  on  that  opinion,  was  a 
failure  to  exercise  that  reasonable  care 
and  skill  which  the  attorney  was  bound 
to  exercise  within  the  reported  cases, 
consequently,  the  plaintiff  was  entitled 
to  compensation  for  such  services. 
(Id.) 

4.  Whether  the  defendant  was  personally 
liable  for  the  payment  o_f  the  plaintiff's 
services,   was   a  question,  under  the 
evidence,  properly  left  to  the  jury,  and 
they   having   found   that    he   was    so 
liable,  this  court  has  no  jurisdiction  to 
review  their  finding.     ( Id.) 

5  An  employment  to  render  services  in 
general,  involves  the  liability  of  the 
employer  to  make  compensation,  unless 
he  shows  on  his  part  that  the  under- 
standing or  agreement  was  otherwise. 
It  may,  however,  be  inferred  from  the 
terms  of  the  employment  or  the  known 
authority  of  the  party  to  act  for  and 
bind  others  to  such  payment.  (Id.) 

6.  Where  an  attorney -at-law  applies  to  a 

Plaintiff  in  and  owner  of  a  judgment 
which  was  obtained  by  another  attor- 
ney )  for  the  purpose  of  purchasing  the 


judgment,  which  application  the  owner 
declines,  but  finally  consents  to  make 
him  his  attorney  to  collect  it,  the  object 
being  to  bring  about  and  create  the 
confidential  relation  of  attorney  and 
client,  and  fix  the  measure  of  com- 
pensation of  the  attorney;  the  relation 
of  the  attorney  and  client,  and  the 
contract  come  into  existence  at  the 
same  instant.  ( White  agt.  Whaley, 
ante,  3o3.) 

7.  And  where  it  is  clear,  from  all  the  evi- 
dence that  the  attorney  was  at  the  time 
of  making  the  contract,  in  possession  of 
information  on  the  subject  of  the  value 
and    collectability    of    the    judgment 
which  he  did  not  disclose  to  the  owner, 
bat  concealed  it  from  him  tor  the  pur- 

Eose  of  obtaining  a  more  favorable 
argaiu  to  himself,  and  obtaining  a 
larger  share  of  the  debt  for  his  trouble 
of  collecting  than  be  would  be  able  to 
get  otherwise,  the  attorney  cannot  en- 
force the  contract.  (Id.) 

8.  The  retainer  of  counsel  to  make  a  mo- 
tion in  the  cause,  is  sufficient  authority 
from  his  client  to  consent  to  a  reference 
of  the  action,  although  it  be  one  of  tort. 
He  has  authority  to  enter  into  such  stip- 
ulations and  agreements  in  reference 
to  the  proceedings  in  which  he  was  re- 
tained as  counsel  usually  make,  and 
such  as  the  court  may  require  to  be 
made  and  entered  into  as  conditions 
of  granting  relief,  and  such  agreements 
and  stipulations  bind  the  client.     (Tif- 
fany agt.  Lord,  ante,  481.) 

9.  It  is  fundamental   in  respect  to  the 
duty  of  an  attorney  towards  his  client 
that  he  should  not  use  any  information 
which  he  has  derived  from  his  client 
to  the  prejudice  or  injury  of  his  client ; 
and  especially  that  he  shall  not  act  in 
opposition    to    his    client's    interests. 
(Hatch  agt.  Fogerty,  ante,  492.) 

10.  The  rule  is  that,  lest  any  temptation 
should  exist  to  violate  professional  con- 
fidence, or  to  make  any  improper  use 
of  information  which  an  attorney  has 
acquired  confidentially,  as  well  aa  upon 

Erinciples  of  public  policy,  he  will  not 
e  permitted  to  be  concerned  on  one 
side  of  proceedings  in  which  he  was 
originally  in  a  different  interest.     (Id.) 

11.  Where  the  attorney  was  employed  by 
his  client  to  institute  and  conduct  pro- 
ceedings to  extinguish  the  rights  and 
interests  of  a  builder  under  a  contract  to 
purchase  lots  and  build  houses  thereon, 
made   with  the   client,  and  the  mode 
adopted  by  tnti  attorney  to  extinguish 
such  rights  and  interests  was  by  a  pub- 
lic sale  of  the  property,  after  notice,  in 
pursuance  of  the  provisions  of  the  con- 
tract : 
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Held,  that  it  is  very  questionable  whether 
such  a  sale,  although  authorized  by  the 
contract,  was,  or  could  be  made,  eff'ec 
tual  to  foreclose  the  contractor's  inte- 
rests. (Id.) 

12.  The  provision   in  the  contract  was 
that  if  the  builder  refused  or  neglecter 
to  complete  the  housed,  or  to  diligently 
prosecute  the  work ;  or  if  he-suspended 
the  work  for  ten  days,  the  owner  mighl 
demand  payment  of  his  advances,  and 
nponrefueal  to  pay,  might  sell  at  public 
or  private  sale  all  of  the  builder's  in- 
terest in  the  premises.     (Id.) 

13.  Although  it  appeared  that  the  con- 
tractor consented  to  the  application  to 
foreclose,  by  the  attorney,  for  the  pur- 
pose  of  extinguishing  the   claims  of 
certain  creditors  and  lien-holders,  yet 
the  whole  evidence  showed  very  clearly 
that  the  intention  of  the  owner  was  to 
rescind  the  contract  and  put  an  end  to 
all  claims  and  rights  of  the  contractor 
under  it.     (Id.) 

14.  Subsequently,  as  the  facts  disclose, 
the  contractor  was  indebted  to  the  at- 
torney in  a  considerable  sum  for  pro- 
fessional services ;  that  he  took  from 
the  contractor  a  transfer  of  two -thirds 
of  his  claim  against  the  owner — who 
had  been  in  posesssion  of  the  premises 
for  several  years,  in  satisfaction  ol  such 
indebtedness.     (Id.) 

15.  The  attorney  then  caused  an  action  to 
be  brought  in  the  name  of  the  contractor 
against  the  owner,  which  must  have 
been  brought  for  the  purpose  of  har- 
rassing  the  owner  or  vexing  him  into  a 
settlement,  which  proved  ito  be  the  re- 
sult, to   the   amount  of  over  $3,000, 
which  the  owner  was    compelled  to 
pay  to  secure  his  title  under  the  foreclo- 
sure; that  the  attorney  was  interested 
to  the  extent  of  two  thirds  in  the  re- 
sult of  the  suit ;  that  the  foreclosure 
of  that  action  was  the  insufficient  title 
the  owner  had  acquired  under  the  fore- 
closure proceedings,  which  the  attorney 
had  himself  conducted  for  the  owner: 

Held,  in  an  action  by  the  executor  of 
the  owner  against  the  attorney  to  re- 
cover the  sum  the  attorney  had  received 
In  the  action,  in  the  name  of  the  con- 
tractor against  the  owner,on  the  ground 
that  it  was  received  in  violation  of  the 
duty  of  the  attorney  towards  his  client, 
that  there  was  no  foundation  upon 
•which  a  defense  by  the  attorney  could 
be  raised.  (Id.) 

16.  A  party  who  has  advised  or  assisted 
in  perpetrating  a  wrong  cannot  after- 
wards be  allowed  to  use  the  knowledge 
he  has  acquired  to  secure  a  pecuniary 
benefit  to  himself,  by  an  attack  upon 


the  proceedings  he  had  advised  and 
conducted  to  consummate  the  wrong. 
(Id.) 

See  JURISDICTION.    (42  N.   Y.) 

17.  Under  his  general  authority  merely, 
an  attorney  cannot  legally  discharge  a 
judgment  obtained    by   "mm,  without 
receiving  the  full  amount  thereof,  nor 
even  then,  if  two  years  have  elapsed 
since    the    judgment     was     entered. 
(Beers  agt.  Hendrickson,  6  Bolt.  53. ) 

See  JUDGMENT.    (Id.) 

18.  Where  an  attorney,  after  the  recov- 
ery of  a  judgment   by  his  client  for 
over  $1,200,  which  was  amply  secured 
upon  au  appeal  therefrom,  and  after  he- 
had  signed  a  consent  for  the  substitu- 
tion of  another  person  as  attorney,  in 
his   place,  agreea  with  the  defendant, 
without  the  Knowledge  or  consent  of 
his  client,  to  accept  and  did  accept  $50 
from  him,  and  signed  a  stipulation  to- 
vacate  the  judgment,  and  consenting 
to  a  new  trial : 

Held,  that  he  had  exceeded  his  authority 
as  attorney,  and  the  consent  to  vacate 
was  null  and  void.  (Quinn  agt.  Lloyd, 
7  Mobt.,  538.) 

Held,  also,  that  the  consent  to  substitu- 
tion, given  by  the  attorney,  precluded 
him  from  acting  further  in  the  action, 
notwithstanding  no  order  had  been, 
entered  thereon.  (Id.} 

19.  The  papers,  upon  an  application  to- 
compel  the  attorney  of  the  defendant 
to  pay    the   plaintiff  a  sum  of  money- 
deposited   by  the  defendant  with  his 
attorney,  should  not  be  entitled  in  the 
action,  the  application  being  dehors  the 
action,  and  in  no  sense  a  step  or  pro- 
ceeding   in    the    action.      ( Hess   agt. 
Joseph,  7  Robt.,  609.) 

20  A  summary  application  to  compel  an 
attorney  to  pay  over  moiiey  received 
in  his  professional  capacity  is  only 
entertained  on  motion  of  the  client. 
It  is  a  privilege  given  to  clients  for 
their  protection  against  exactions  and 
even-cachings,  and  is  not  extended 
either  to  outside  parties,  or  to  assignees 
of  clients.  (Id.) 

See  JUDGMENT.    (Id.) 

PROMISSORY  NOTES.    (Id.) 
LIMITATIONS,    STATUTE    OF.      (56 
Barb.) 

ATTOKNEY  AND  CLIENT. 

.  A  judgment  debtor,  who,  in  good  faith, 
and  with  no  intention  to  defraud  the 
plaintiff's  attorney  of  bis  costs,  settles 
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the  judgment,  is  entitled  to  have  the 
judgment  satisfied  ot  record,  notwith- 
standing the  judgment  creditor  may 
not  have  paid  his  attorney's  costs. 
(Peart  agt.  Bobitschek,  2  Daly,  138.) 

2.  Where  an  action  for  the  dissolution  of 
a  copartnership  and  an  accounting  is 
brought,  and  the  parties  settle  the  suit 
without  the  knowledge  of  the  plain- 
tiff's attorney,  the  court  will  not  order 
the  appointment  of  a  receiver  of  the 
partnership  property  to  secure  the  lien 
of  the  plaintiff's  attorney.  (Anon- 


3.  All  that  the  court  will  do,  in  such  a 
case,  for  the  protection  of  the  attor- 
ney's lien,  will  be  to  allow  him  to  pro- 
ceed in  the  suit  and  enter  up  judgment 
for  the  amount  of  his  costs.  (Id.) 


ATTORNEY'S  CLERK. 

1.  An  attorney's  clerk,  however  exten- 
sive his  general  powers  may  be,  can- 
not discontinue  an  action  without  the 
consent  of  his  principal.  (Irvine  agt. 
Spring,  7  Bobt.,  293.) 

AUCTION  AND  AUCTIONEER. 

1.  An  entry  made  in  a  book,    by    the 
auctioneer,  at  the  commencement  of  an 
auction  sale,  purporting  to  be  a  mem- 
orandum of  the  person   on  whose  ac- 
count the  sale  is  made,  the  nature  of 
the  property,  the  terms  of  payment,  the 
names  of  the  purchasers,  and  the  lots 
struck  off  to  each,  aud  signed  by  the 
auctioneer,  by  his  clerk,  is  a  sufficient 
memorandum  of  the  sale,  within  the 
statute  of  frauds,  and  applies  to  each 
sale  made  at  such  auction;   although 
the  sale  is  adjourned  to  and  continues 
on,  the  second  day,  without  any  repe- 
tition of  the  memorandum.  (Price  agt. 
Durin,  56  Barb.,  647.) 

2.  And  where  the  clerk  of  the  auction- 
eer, at  the  time  of  each  sale,  and  in 
the  presence  and  under  the  direction 
of  the  auctioneer,  enters  in  the  book, 
underneath  such  general    heading  or 
memorandum,  the  name  of  each  pur- 
chaser, the  number  and  kind  of  prop- 
erty sold,  and  the  price  of  such  pur- 
chase, the  name  of  the  auctioneer  being 
signed  at  the  end  of  the  sales  for  each 
day,  this  is  a  sufficient    compliance 
with  the  statute,  to  make  such  sale 
valid.    (Id.) 

AUDITOR. 
Set  CANAL  FUND.     (1  Lansing.) 


AUTHORITY. 

1.  There  can  be  no  doubt  but  that  one- 
special  term  has  the  power  to  vacate  or 
modify  an  order  made  by  another  spe- 
cial term.     (Matter  of  N.  Y.  di  Osweyo 
Midland  E.E.  Co.,  ante,  335.) 

2.  If,  however,  the  second  application  is 
made  on  the  same  or  substantially  the 
same  grounds  as  the  first,  it  would  be 
a  most  indecent  exercise  ofjudicialpowtr, 
to  interfere  with  the  first  order ;  yet  it 
may  be  done,  and  there  is  no  known 
authority  to  review  or   vacate  such 
second  order.    (Id.) 

3.  But  if  the  first  order  was  obtained  ex 
parte,  or  the  party  on  his  part,  without 
any  fault  wa«  prevented  from  appearing 
at  the  hearing,  and  injustice  has  been 
done  him,  it  would  be  the  duty  of  the 
court  to  open  the  default,  and  to  afford 
to  the  injured  party  such  relief  as  it 
should  deem  him  entitled  to,  and  the 
granting  of  such  relief  cannot  be  deem- 
ed as  an  improper  exercise  of  power. 
(Id.) 

4.  Where  due  service  of  the  petition  and 
notice  required  by  the  general  railroad 
act,  is  made  upon  the  owner  of  land  to 
be  taken  for  a  railroad,  the  court  ac- 
quires jurisdiction  to  make  the  appoint- 
ment of  commissioners  to  appraise  dam- 
ages, <fcc.     (Id.) 

5.  And  another  special  term,  upon  mo- 
tion,  has   power  to  vacate  the  order 
made  appointing  such  commissioners, 
and  to  appoint  new  commissioners,  iu 
its  discretion,  and  such  order  being  dis- 
cretionary is  not  appealable.    (Id.) 

See  COMPTROLLER.     (1  Lansing.) 

BAGGAGE. 
See  C'OMMON  CARRIERS.    (42  N.  Y.) 

BAILEE. 
See  ACTION.    (1  Lansing.) 

BAILMENT 

1.  An  innkeeper,  who  provides  a  safe  for 
the  reception  of  money,  jewels  or  orna- 
ments, aud  posts  up  in  the  room  of  his 
guest  a  notice  that  they  may  be  depos- 
ited in  the  safe,  pursuant  to  a  statute 
declaring  that  he  shall  not  be  liable  for 
any  loss  thereof,  in  case  his  guest  ne- 
glects to  so  deposit  them,  is  not  liable 
for  the  loss  ot  any  money,  jewels,  or 
ornaments,  not  deposited  in  the  safe. 
(Hyatt  agt.  Taylor,  42  N.  Y.,  258.) 

2.  The  protection  to  innkeepers,  given 
by  the  statute,  is  not  limited  to  money 
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or  valuables  in  excess  of  what  the 
guest  may  reasonably  require  for  his 
traveling  expenses  or  personal  conven- 
ience, but  embraces  all  "money,  jew- 
els or  ornaments."  which  the  guest 
brings  with  him,  without  reference  to 
the  value.  (Id.) 

3.  The  chamberlain  of  the  city  of  New 
York  having  duly  designated  the  de- 
fendant as  the  depositary  of  the  funds 
of  the  city,  a  large  amount  whereof 
were  in  its  bank  when  his  term  of  of- 
fice expired,  and  his  successor  in  that 
office  having    named   the  plaintiff  as 
such  depositary,  on  demurrer  to  a  com- 
plaint claiming  damages  by  reason  of 
the  defendant's  refusal  to  deliver  such 
funds  to  the  plaintiff.      Held,  that  no 
cause  of  action  existed  .in  favor  of  the 
plaintiff.     It  had  no  responsibility  for, 
or  right   to,   any  other   moneys  thaa 
such  as  should  be  actually  placed  in 
its  charge.     The  defendant's  duty  was 
to  the  city,  or  tie  chamberlain,  not  to 
the  plaintiff,  and  its  refusal  violated  no 
rights  of  the  plaintiff     (Lewis  agt.  The 
Park  Bank,  42  N.  F.,  463.) 

See  COMMON  CARRIERS.    (Id.) 

4.  A  depositor  with  a  savings  bank  is 
charged  with  notice  of  a  regulation  of 
the  bank,  which  is  printed  in  his  pass- 
book, given  to  him  at  the  time  of  the 
deposit,   that   "  payments   to    persons 
producing  the  pass-book  shall  be  valid 
payments  to  discharge  the  bank ;"  and 
lie   is  bound    promptly  to  notify  the 
bank  of  the  loss  of  liis  pass-book.     A 
payment  to  a  person  producing  a  de- 

Eositor's  pass-book,  and  an  order  with 
is  forged  signature,  two  days  after  the 
lobs  of  the  pass-book  by  the  depositor, 
without  notice  to  the  bank  of  the  loss : 
Held,  to  exonerate  the  bank  from  lia- 
bility, the  depositor  having  been  ne- 
gligent in  delaying  to  give  notice  of 
his  loss.  (Kelly  agt.  Emigrant  Indus. 
trial  Savings  Bank,  2  Daly,  227.) 

5.  It  seems,  that  a  by-law   of  a  savings 
bank,  which  declares  that  payments  of 
deposits  to  any  person  producing  the 
depositor's    pass  book    shall   be  valid 
payments  to  discharge    the  bank,    is 
void,  as  not  being  within  its  charter 
power  to  prescribe  regulations  for  the 
return  of  deposits.     ( Id.) 

See  COMMON  CARRIERS.    (Id.) 
INNKEEPER.    ('Id.) 

6.  A  bailee  of  goods  cannot  set  up  as  a 
defense  to  an  action  therefor,  that  at 
the  time  he  became  bailee,  and  while 
he  continued  such,  the  bailor  was  not 
the  owner ;  except  by    showing   that 
while   he  continued  such  bailee,  the 


bailor,  parted  with  his  title  to  the  prop- 
erty. (Gerber  agt.  Lonine,  56  Barb.. 
652.  ( 

7.  Where  the  bailee  of  cheese  turned  it 
out  to  the  bailor,  as  his  property,  and 
separated  it  from  otHer  cheese  "in  the 
same  cellar,  and  at  the  same  time  the 
bailor  turned  it  out  to  the  agent  of  per- 
sons to  whom  he. had  previously   sold 
it,  and  the  agent  marked  his  initials  on 
each  package  of  the  cheese,  and  agreed 
to  pay  the  bailee  a  specified  sum  for  his 
services  on  account  of  it ;  Held,  that  if 
the  bailee  had,  at  the  time,  any  other 
claim  on  the  cheese,  or  if   he  claimed 
to   bold  it  for  any   one  else,  he  was 
bound  to  state  it :  and  that  having  fail- 
ed to  do  so,  he  was  eetopped  from  after- 
wards setting  up  that  at- that  time  he, 
or  any  one  else,  had  any  tttle  or  claim 
to  it,  except  as  then  stated.     (Id.) 

8.  Held,   also,   that   the   cheese    having 
been  separated  and  turned  out  to  the 
agent  of  the  purchasers,  and  the  pack- 
ages marked  by  such  agent,  that  con- 
stituted a  good  delivery  to    pass    the 
title ;  that  the  title  then  passed  to  such 

Eurchasers,  and  the  bailee  became  their 
ailee   or  agent,    and  could    not,  as 
against  them,  set  up  any  claim  or  title  in 
favor  of  himself,  or  any  other  person, 
then  existing.     (Id.) 

9.  In  an  action  in  the  nature  of  replevin, 
against  a  bailee,  the  same  principles 
apply  as  are  applicable  in  the  actions 
of  trover    and    replevin ;  and   the  de- 
fendant,    irrespective    of   his     being 
bailee,  cannot  set  up  title  or  right  in  a 
stranger,  as  a  defense  ;  unless  he  con- 
nects himself  with  such  title  or  right. 
(Id.) 

10.  In  replevin  a  defendant  will  not  be 
entitled  to  a  judgment  for  the  return  of 
the  goods  by  simply  showing  property 
in  a  stranger.     He  must  connect  him- 
self with  the  title  of  the  stranger,  and 
thus  establish  a  right    paramount    to 
that  of  the  plaintiff,  justifying  the  tak- 
ing of  the  property  out  of  his  possea- 
fcion.    (Id^ 

11.  And    as  this  rule    applies  to  cases 
where  there  is  no  bailment  or  agency, 
of  course  it  must  be  conclusive  against 
a  bailee,  in    such  an    action  brought 
against  him  by  his  bailor,  or  those  who 
stand  in  his  shoes.    (Id.) 


BANKS  AND  BANKING. 

See  BILLS,    NOTES   AND    CHECKS.     (2 

Daly. ) 
SAVINGS  BANKS.    (Id.) 

1.  Where    the    holder    of     promissory 
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notes,  on  leaving  them  at  a  bank  for 
collection  informs  the  discount  clerk 
of  the  residence  aud  place  of  business 
of  the  maker,  he  does  all  that  can  be 
required  of  him  :  and  if  the  bank  un- 
dertakes to  have  the  notes  properly 
presented  for  payment  aud  fails  lo  do 
go,  it  is 'liable  to  the  holders  for  such 
neglect.  (  Ayrault  agt.  Tl<*  Pacific 
Bank,  6  Bobt.,  337.) 

'$.  A  request  to  a  bank  to  have  notes 
''  protested"  if  not  paid,  will  not  limit 
the  liability  of  the  bank  in  case  of 
negligence.  By. common  usage,  par- 
ticularly m  regard  to  promissory 
notes,  in  commercial  dealings,  "pro- 
testing" has  come  to  include  taking  all 
the  necessary  steps  to  charge  au  iii- 
dorser.  ( Id. ) 

-3.  So,  also,  depositing  a  note  for  collec- 
tion does  not  imply  merely  the  receipt 
of  the  money,  if  paid  by  the  maker, 
but  includes  the  taking  of  all  such 
steps  as  are  necessary  to  charge  au  in- 
dorser.  (Id.) 

•4.  Merely  employing  a  notary,  for  the 
purpose  of  making  a  demand,  does  not 
discharge  the  party  undertaking  the 
collection  of  a  note,  from  the  obliga- 
tion of  procuring  a  proper  present- 
ment, and  notice  in  case  of  nonpay- 
ment. No  custom  can  control  such  a 
positive  and  universal  rule  of  law. 
(Id.) 

•5.  Although  a  bank  is  not  bound  to  con- 
tract to  present  a  note  for  payment, 
•when  due,  or  may  limit  its  liability,  or 
make  its  contract  in  any  way  it  thinks 
proper,  yet  if  it  does  enter  into  an 
agreement  to  present  a  note  when 
due,  it  is  responsible  for  the  breach  of 
it,  as  such,  and  not  for  a  failure  to  dis- 
charge a  public  duty.  (Id,) 

•6.  An  action  for  such  breach  of  contract, 
brought  by  au  assignee,  is  not  liable  to 
the  objection  that  the  claim,  being  for 
a  tort,  is  not  assignable.  (Id.) 

7.  Such  objection,  being  merely  one  of 
form,  as  to  the  want  of  proper  persons 
as  plaintiffs,  is  waived  by  not  being 
set  up  by  answer  or  demurrer.  (Id.) 

•8.  The  obligation  of  a  bank  undertaking 
to  collect  a  note,  is  not  an  absolute  one 
that  the  note  shall  be  demanded  of  the 
maker  when  due,  but  merely  that  the 
bank  shall  use  due  diligence  to  charge 
the  indorsers  by  demand  and  notice  ; 
and'  whatever  would  be  due  diligence 
on  the  part  of  the  holder  would  be  due 
diligence  on  the  part  of  the  bank. 
(Id.) 

'9.  If  the  person  leaving  notes  at  a  bank 


in  behalf  of  the  holder,  for  collection, 
says  that  he  does  not  know  where  the 
nukcr  lives,  and  the  notary  exercisea 
MI'II  diligence,  in  ascertaing  his  resi- 
dence, as  is  required  in  common  and 
ordinary  business  transactions,  to 
charge  the  iudorsers,  the  bank  is  not 
liable  for  his  failure  to  demand  pay- 
ment of  the  maker  aud  give  notice  to 
the  iudorsers.  (Id.) 

10.  Where  one  of  the  holders  of  a  note, 
on  leaving  it  at  a  bank  for  collection, 
in  answer  to  an  inquiry  to  the  discount 
clerk  as  to  the  place  of  residence  of 
the   maker,  replies  that   he  does  not 
know  where  he  resides,  it  is  the  duty 
of  the  clerk  to  inquire  of  the  other 
holder  where  such  residence  is.    It  is, 
therefore,   proper  to   leave   it  to  the 
Jury  to  say  whether  his  omission  to  do 
so   is    or  is  not  consistent  with   due 
diligence ;  instead  of  instructing  them, 
peremptorily,  as  matter  of  law,  that  an 
omission   or    refusal   by'  one    of    the 
holders  of  a,  note  to  state,  where  the 
makers'  residence  is,  relieves  the  bank 
of  all  obligation  to  ask  the  other  in  the 
course  of  its  inquiry.     (Id.) 

1 1.  In  such  a  case,  it  is  entirely  a  ques- 
tion of  fact  for  the  jury,  whether  an 
inquiry  of  the  indorsevs  would  have 
tended  to  inform  the  bank  of  the  resi- 
dence of  the  makers,  and  was  an  act 
of  proper  diligence  for  that  purpose. 
The  mere,  fact  that  there  was  no  evi- 
dence  in  the  cave  that  the  indorsers 
knew  such  residence,  is  not  sufficient 
to  show  that  all  inquiry  of  them  would 
have  been  useless,     (id.) 

12.  A  want   of  actual    demand    being 
shown,  this  makes  out.  prima  facie,  a 
case  of  negligence.     It  is  for  the  de- 
fendants to  show  due  diligence ;  and 
if  any  natural  source  of  iuteligence  ap- 
pears in  the  case,  they  are  bound  to 
show  that  they  applied  to  it  in  vain. 
(Id.) 

13.  The  real  question,  in  such  a  case,  is, 
whether    the    defendants    performed 
their  contract  by  using    with   the  in- 
formation   they    possessed,    due  dili- 
gence, by  themselves  or  their  agents, 
to  peseut  the  notes,  when  due,  to  the 
makers  for  payment,  and  not  whether 
the  notary,  who  was  merely  one  of 
euch  agents,  had,  with    the  informa- 
tion he  possessed,  used  such  diligence. 
(Id.) 

See  STOLEN  NOTES.    (56  Barb.) 

BANK  NOTES. 
See  PRINCIPAL  AND  AGENT.   (56  Barb.) 
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BANKRUPTCY. 

1.  A  bankrupts  discharge  from  imprison- 
ment (2  It.  S.,  32,)  obtained  before  a 
county  judge  set  aside  as  null  and  void, 
for  the  following  reasons: 

1st.  The  proceedings  of  the  debtor 
were  not  had  nor  his  final  discharge 
granted,  at  a  regular  term  of  the  county 
court. 

2d.  The  term  of  the  county  court  hav- 
ing adjourned  without  day  pending  the 
proceedings,  put  an  end  to  them.  The 
subsequent  proceedings  had  before  the 
county  judge,  were  coram  non  judice 
and  wholly  void. 

'3d.  The  account  of  the  debtor's  estate 
presented,  was  fatally  defective,  and 
.  did  not  authorize  the  county  court  to 
proceed  in  the  case. 

4<A.  The  voluntary  proceedings  in 
bankruptcy  was  a  fraud  upon  the  stat- 
ute, under  which  the  debtor  sought  to 
obtain  his  discharge.  (People  agt. 
Brooks,  ante,  165.) 

2.  This  court  has  power  to  review  the 
decision  of  the  county  court,  for  this 
error,  as  well  as  for  want  of  jurisdic- 
tion.    (Id.) 

3.  When  assignee  in  bankruptcy  in  U. 
S.  court,  may  be  substituted  as  appel- 
lant, on  appeal  in  that  court.     (Hern- 
don  agt.  Howard,  ante,  288. ) 

4.  It  is  not  proper  to  choose  a  near  rela- 
tive of  the  bankrupt,  either  as  assignee 
or  trusteee.    When  such  a  case  occurs, 
it  is  the  duty  of  the  register  to  appoint 
th»  regular  assignee,  who  will  be  con- 
firmed.    (In  re  William  G.  Zinn,  ante 
461.) 

BANKRUPTCY  PROCEEDINGS. 

See  AGREEMENT.    (7  Robt.) 

IMPRISONED  DEBTORS.    (Id.) 

BILLS    OF    EXCHANGE    AND 
PROMISSORY  NOTES. 

1.  Where  a  draft  on  demand  is  received, 
the  party  receiving  it  is  bound  to  use 
reasonable  diligence  in  demanding  pay- 
ment, and  a  demand  on  the  same  day  it 
is  received  or  the  next  day  is,  in  law  a 
demand    within    a    reasonable    time. 
(Burkhalter  agt.  Second  J!fat.  Sank  of 
Erie,  ante,  324.) 

2.  Where  there  is  no  agreement  to  that 
effect,  a  bank  check  does  not  operate  as 
payment  of  a  draft,  for  which  it  is  re 
ceived.     (Id.) 

3.  Where  through  the  usual  coarse  of 


bank  business,  payment  of  such  check 
was  refused  on  the  next  day  after  it 
was  received,  the  drawer  of  it  haviujc 
failed  on  that  day,  and  the  party  receiv- 
ing the  check,  on  that  day,  returned  it 
to  the  drawers  and  received  back  the 
original  draft,  which  they  again  pre- 
sented through  a  notary  public,  for 
payment  to  the  same  party  upon'whom 
it  was  drawn,  and  payment  being  re- 
fused it  was  protested  for  non-payment, 
and  notices  sent  to  the  drawers  of  tht» 
draft :  i 

Held,  that  the  check  did  not  for  a  moment 
operate  as  payment  of  the  draft,  and 
the  whole  transaction  did  not  show  the 
absence  of  any  diligence  which  the 
drawers  of  the  draft  nad  a  right  to  de- 
mand of  the  party  to  whom  it  was  sent 
for  collection.  Although  the  evidence 
showed  that  when  the  draft  was  first 
presented,  the  party  upon  whom  it  waa 
drawn  had  sufficient  funds  of  the  draw- 
ers to  pay  it,  and  that  they  continued 
to  make  payments  on  that  day,  and 
after  they  had  charged  the  draft  on- 
their  books  to  the  drawers  of  it  in  reg- 
ular account.  (FOSTER  and  LOTT,  JJ.t 
dissenting.)  (Id.) 

4.  A  promise,  which  involves  no  benefit 
to  the  prornissee  or  a  stranger,  or  no- 
loss  or  inconvenience  to  the  promisor, 
does  not  constitute  a  sufficient  consid- 
eration to  uphold  a  promissory  note. 
(Hammond  agt.  Sfiepard,  ante,  452.) 

5.  An  agreement  by  the  payees  of  a  prom- 
issory note,  therein  expressed,  to  apply 
the  money  to  be  paid  by  the  promisor 
to  a  certain  purpose,  can  scarcely  be 
claimed  to  be  a  sufficient  consideration. 
(Id.) 

6.  But  an  agreement  by  an  agent  of  a 
college,  that  the  college  will  "  hold  its 
doors  open  on  all  moral  subjects,'1  held 
to  be  a  sufficient  consideration.     (Id.) 

7.'  A  conditional  promise  or  agreement 
on  the  part,  of  the  promisee,  which  is 
binding  when  accepted  and  acted  on  by 
the  promisor,  will  support  a  promise  to 
pay.  (Id.) 

3.  A,  having  executed  and  deliverd  to 
plaintiff  his  promissory  aote,  which 
specified  no  time  of  p'ayment,  at  the 
same  time  agreed  with  plaintiff  that  he 
would  procure  B  to  sign  said  note  as 
his  surety,  if  at  any  time  plaintiff 
should  deem  himself  insecure,  or 
should  desire  further  security.  Plain- 
tiff, some  months  afterward,  returned, 
said  note  to  A,  with  the  request  that 
he  should  procure  B  to  sign  it.  A  did 
thereupon  procure  B  to  sign  the  same- 
as  his  surety,  and  afterward  rede- 
livered  the  note  to  plaintiff,  no  new 
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consideration  having  then  passed  be- 
tween the  parties. — Held,  (LoxT  and 
SUTHERLAND,  JJ.,  contra,)  that  B  was 
liable  to  plaintiff  upon  the  note.  (Me- 
Naught  agt.  McClaughry,  42  N.  Y., 
22.) 

D.  It  is  not  essential  to  the  validity  of  a 
promissory  note,  that  the  payee  have 
Knowledge  of  its  nature  and  value 
•when  it  is  delivered.  ( Worth  agt. 
Case,  42  N.  y.,3ti2.) 

10.  A  note,  founded  upon  a  good  con- 
sideration, which  remain»  in  the  hands 
of  the  payee  until  the  death   of  the 
maker,  is  valid,  although  it  was  re- 
ceived by  such  payee,  and  held  during 
the  life  of  the  maker,  subject  to  the 
condition  that  it  should  be  returned  to 
the  maker  whenever  he  might  wish  it. 
t  Id.). 

11.  The  plaintiff  rendered  valuable  ser- 
vices to  the   defendant's  testator,  who 
was  her  brother,  and  nursed  and  at- 
tended him   through  a  severe  illness, 
for  which  he  promised  to  reward»her. 
Upon  his  recovery,  he  delivered  to  her 
a  sealed  envelope,  superscribed  with 
her  name,  and  the  audition,  "  this  is 
not  to  be  unsealed  while  I  lire,  and 
returned  to  me  any  time  I  wish  it ;" 
signed  by  him.   He  subsequently  made 
a   will  containing  a   bequest  in   her 
favor.     After  his  death,   she  opened 
the   envelope    and  found    therein,    a 
writing  in  the  form  of  a  promissory 
note,   for  $10,000,  payable  to  her  on 
demand,  signed,  ana  duly  stamped  by 
the  testator. — Held,  (Loxr,  GROVER 
and  SUTHERLAND,   JJ.,  contra,)  this 
instrument  was    a    valid    promissory 
note,  upon  which  the  plaintiff'  coul'd 
recover  against  the  estate  of  the  testa- 
tor.   (Id.) 

12.  Where     accommodation     paper    is 
fraudulently   diverted  from   the   pur- 
pose for  which  it  was  made,  a  banker, 
who,  without  notice  of  such  diversion, 
takes  such  paper  from  his  debtor  (the 
payee)  as  collateral  to  a  previous  loan 

'  not  yet  due,  and  in  lieu  of  and  upon 
the  surrender  of  collateral  notes  of 
other  parties  then  past  due  and  pro- 
tested for  non-payment,  which  had 
been  previously  deposited  as  collateral 
to  said  note,  is  a  'bona  fide  purchaser 
and  entiled  to  recover  against  the  ac- 
commodation maker,  notwithstanding 
•the  diversion,  and  although  the  parlies 
liable  on  the  protested  notes,  for  which 
this  accommodation  paper  was  sub- 
stituted, were  insolvent  and  the  notes 
therefore  worthless.  (  Park  Bank  agt. 
Watson,  42  N.  Y.,  490.) 

See  CONSIDERATION.    (Id.) 
CONTRACT.    (Id.) 


13.  The  drawee  of  a  check  is  presumed 
to    know    the    handwriting    of    the 
drawer,  and  the  genuineness  of  the 
signature  of  the  paper,  and,  having 
paid  the  same,  cannot  recover  back 
the  money  from  the  payee,  although 
it  afterward  appears  that  the  name  of 
the    drawer  was   forged.     ( National 
'Bank  of  Commonwealth  agt.  Grocers' 
Nat.  Bank,  2  Daly,  293.) 

14.  The  plaintiff's  bank,  in  the  regular 
course  of  its  business,  received  from 
one  of  its  depositors  a  check  drawn 
npon  the  defendant's  bank,  and  passed 
the  same  through  the  bank  clearing- 
house, where   it  was   debited  to  the 
defendant,  and  credited  to  the  plaintiff. 
The  defendant  afterward  finding  that 
the  drawer's  signature  was  a  forgery, 
returned  the  check    to    the  clearing- 
house, contrary  to  its  rules,  where  it 
was    credited    to    the   defendant  and 
debited  to  the  plaintiff,  who  paid  it: 

Held,  that  the  payment  of  the  check  by 
the  plaintiff  was  not  voluntary,  and 
did  not  prevent  a  recovery  of  the 
amount  from  the  defendant.  (Id.) 

CHECK.    (6  Kelt.) 

BILL  OF  LADING. 

See  TITLE.     (42  N.  T.) 

COMMON  CARRIER.    (2  Daly.) 

3.  A  writing,  which  is,  in  form,  a  bill 
of  lading,  but  signed  only  by  the  con- 
signor, is  not  a  bill  of  lading.  (Gay* 
agt.  Jaquetlt,  1  Laiisign,  207.) 

See  CONSIGNOR  AND  CONSIGNEE.    (Id.) 

BILL  OF  PARTICULARS. 

1.  A  defendant  is  not  entitled,  of  course, 
to  a  bill   of  particulars,  in  all  cases. 
(  Fullerton  agt.  Gaylord,  7  Bobt.,  551.) 

2.  Section  158  of  the  Code  prescribes  in, 
what  cases,  and  how,  a  bill  of  par- 
ticulars  may  be  obtained,  and  draws  a 
broad  distinction  between  one  class  of 
actions,  and  all  other  actions.    In  that 
class  of   actions    the    defendant  may 
demand  a  copy  of  the  account;   while 
in  all  other  actions  a  bill  of  particulars 
can  only  be  obtained  by  special  order 
of  the  court.    (Id.) 

3.  The  class  of  actions   in  which  the 
defendant  may,  of  course,  demand  a 
bill   of  particulars,  consists    of  those 
where  the  cause  of  action  alleged  in 
the  pleading  is  an  account  against  the 
adverse   party,    the  items   of   which 
have  not  been  set  forth  in  the  pleading. 
In  all  othei  cases,  the  court  may  order 
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a  bill  of  particulars  to  be  furnished 
(Id.) 

4.  Where  the  gist  of  the  cause  of  action 
stated  in   a  complaint    was  that  the 
defendant  made  a  certain   agreement 
with  the  plaintiff's  assignor ;  that  he 
had_   broken  that  agreement,    by   not 
delivering  *  specified  number  of  bond 
which   he   had   received,  and  should, 
under  that  agreement,  deliver  to  the 
plaintiff';   and  the   agreement  the  re- 
ceipt of  the  bonds  by  the  defendant, 
the  number  of  bonds  which  the  plain 
tiff  claimed,  and  a  particular  descrip 
tion   thereof,  and  the    refusal  of    the 
defendant  to   deliver  them,  were  all 
fully  set  forth : 

Held,  that  being  thus  set  forth,  a  bill  of 
particulars  could  not  be  demanded  as 
of  course.  (Id. ) 

5.  In  an  action  for  an  acconnt  and  set- 
tlement of  the  moneys  and  bonds  re- 
ceived by   the  defendant  from  a  cor- 
poration, upon  a  claim  of  the  plaintiff 
against    said    corporation,    under    an 
agreement  to  procure  a  settlement  of 
such  claim  and  pay  over  to  the  plain- 
tiff a  speci,fied  portion  of  the  proceeds, 
it   is    wholly"  4mgt$terial    what  such 
claim  againsV  the  corporation  consisted 
of  or  how  it  arose.     The  defendant  is 
therefore  not  entitled,  of  collide,  to  a 
bill  of  the  particulars  of  such  claim. 
(Id.) 

6.  It  is  not  the  office  of  a  bill  of  particu- 
lars to  furnish  a  defendant  with   facts 
whereupon   to   found    an    affirmative 
defense    in    his    belief;    but    simply. 
when  he  is  called  on  to  pay  an  account 
stated  generally   in   the  complaint  as 
amounting  to  a  certain  sum.  to   give 
him   the   particular  items  of  that  ac- 
count, so  that  he  may  determine  as  to 
the  correctness  of  the  account,  as   to 
what  items  he  will  admit,  and  as   to 
what  he  will  insist  on  the  plaintiff's 
proving  affirmatively  ;  and  also  that 
he  may  know  what  he  will   have  to 
contend  with,  on  the  trial ;   and  also 
that  the  general  pleading,  aided  by  the 
bill  of  particulars,  will,  in  the  event 
of  a  subsequent  action  between   the 
same  parties,  show  what  items  were 
disposed  of  in  the  former  action.    (Id) 

.  BOARDING-HOUSE  KEEPERS. 

See  LIEN.    (6  Salt.) 

1.  Plaintiff,  who  was  a  housekeeper,  but 
not  accustomed  to  tvike  persons  to 
board,  upon  the  defendant's  applica- 
tion, received  the  latter  and  his 
family,  into  his  house,  for  an  in- 
denni'te  time,  with  a  g.'iiei-al  under- 


standing that  he  (plaintiff)  was  to  be 
compensated  for  board  and  accommoda- 
tions : 

Held,  plaintiff  was  not  a  boarding-house 
keeper  within  the  meaning  of  the 
Laws  of  1860,  (chap.  446.  p.  771), 
allowing  a  detention  of  the  baggage 
and  effects  of  boarders,  for  board  due. 
(Cady  agt.  McDowell,  1  Lanting,  484.) 

2.  The  legal  meaning  of  the  term  board- 
ing-housekeeper explained.  (Id.) 

BOARD  OP  SUPERVISORS. 

1.  The  board  of  supervisors  of  a  county- 
have  no  power   nor  authority  to  cow- 
tract  imad-    vancefor  the  official  print- 
ing by  the  several  county  officers  of 
the   county.      (See   to  the  saute,  effect* 
People  ex   rel.   Hasbrouck   agt.   Board 
of  Snperaifors  of  .A'.  Y.,  21  How..  322; 

S.  C.,  '22  -How.,  71.)  (People  agt. 
Hoard  of  Supervisors  of  Coitlaiid 
County,  .ante,  Si). 

2.  They  have  no  power  or  authority  to- 
direct  the  clerk  whom  he  shall  employ 
to  do  his  ^jljicial  printing;  nor  to  direc* 
him,  in  aovance  what   price  he  shall 
pay   or  agree  to   pay  therefor.     That  . 
trust  has  been  reposed,  by  the  people 
in  him,  and  what  he  does  as  such  officer- 
is  entitled  to  respect  as  an  officer  of 
the  county.     (Id.) 

3.  If  the  statute  prescribes  the  sum  to  be 
received  for  the  services  of  a  county 
officer,  the   board   of   supervisors  are 
required  to  allow  the  bill  according  to 
such  statute.     If  the  sum  is  fixed  by  a 
binding  contract,  the  hoard  is  equally 
bound  to  allow  the  bill  in    accordance 
theiewith.    As  to   such   services,   the 
contract  of  the  officer,  in  the  name  of 
the  county,  is  binding  upon  the  county. 
(/*) 

r.  The  clerk  and  surrogate  of  the  county 
of  Cortland.  contracted  with  the  relator 
to  do  the  printing  which  lie  did  for 
them,  at  a  specified  price ;  it  was 
legitimate  ana  proper  printing,  and 
necessary  to  enable  them  to  perform 
the  duties  of  their  office  ;  the  contracts 
were  within  the  scope  and  authority 
of  those  officers  and  the  sum  agreed 
to  be  paid,  was  no  more  than  a  reason- 
able compensation  for  the  services : 

Jeld.  that  the  board  of  supervisors  of 
that  county  waa  not  at  liberty  to  in 
terfere  with  those  contracts,  but .should 
cause  to  be  levied  and  paid  the  amount 
due  thereon.  ( Id). 

5.  There  was  no  contract  made  with  the 
relator  for  the  printing  done  fo*.thft 
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theriff,  the  latter  merely  requested  the 
relator  to  do  it.  He  did  so,  and  charged 
therefor  etrictlv  what  the  statute  pre- 
scribed for  sucli  services : 

Meld,  that  the  board  should  have  allowed 
the  amount  without  any  deduction.  It 
had  no  power  to  say  it  would  not  allow 
him  to  collect  so  much,  as  that  would 
be  coming  in  direct  conflict  with  the 
statute.  (Id). 

6.  Where  the    board   contracted   in   ad 
vancejfor  all  the  printing  required  by 
the    county   officers,    for  the    coming 
year,   at  a  fixed  price  with  a  certain 
individual,  and  the  board  did  not  pass 
upon  the  account  of  the  sheriff,  other- 
wise than   to  ascertain   how  much  it 
would  come  to,  allowing  for  the  dilfer- 
ent  items  the  prices  specified  in  their 

general  contract : 

Held,  that  such  general  contract  had  no 
binding  force  upon  the  board  ;  it  should 
not  have  been  taken  as  a  guide  in  its 
action  upon  the  account,  especially  to 
tne  exclusion  of  the  statute.  (Id). 

7.  The  newspaper  of  which  the  lelator 
was  proprietor,  was  one  of  the  papers 
duly  selected  to  perform  the  service  of 
printing  the  session  laws.    There  being 
no  contract  with  him  as  to  his  com- 
pensation,  he  became  entitled  to  the 
compensation  the  law  prescribed.  And 
the  statute  of  186^  was  to  be  the  guide 
in  determining  the  compensation  to  be 
allowed,  notwithstanding   part  of  the 
services  were    performed    before   the 
act  was  passed.      The  boord  was  in 
error,  therefore,  in  reducing  his  amount 
for  such  service,  to  less  than  the  mini- 
mum sum  fixed  by  the  act  of   1869. 
(Id). 

8.  After  action  by  the  board  oiTthe  rela- 
tor's    whole    account,   it  causedto    be 
made  an  order  on  the  treasurer  of  the' 
county,  directing  him  to  pay  the  relator 
the  amount  allowed  him  by  the  board. 
The  relator  refused  to  receive  it  in  full 
for  his  claim,  and  so  notified  the  board, 
but  retained  the  avails  of  the  order  in 
his   hands   after  tender    back    of  the 
order  which   was  refused,   and   com- 
menced these  proceedings  for  the  bal- 
ance due  him: 

Held,  that  the  relator  was  not  thereby 
estopped  from  disputing  the  correct- 
ness of  the  action  of-  the  board.  The 
application  of  the  relator  was  to  read- 
just the  whole  claim  and  treat  the 
money  in  his  hands  as  a  payment.  It 
•was  no  accord  -md  satisfactfon,  for  the 
reason  that  the  relator  refused  to  re- 
ceive it  iu  full.  ( Id.) 

See  TAXES.    (56  Barb.) 


BONA  FIDE  PURCHASER. 

See  BILLS  OP  EXCHANGE.  (42  JV.  Y.) 
MORTGAGE.    (Id.) 
RECORDING  ACT.    (Id.) 
STOLEN  NOTES.     (56  Barb.  ) 
JUDGMENT   AND   EXECUTIONS.      (1 


BOND. 

See  SHIPS  AND  VESSELS.    (6  Boll.) 
FOREIGN  GOVERNMENTS.   (7  Kobt.) 

BOND  AND  MORTGAGE. 

1.  The  production  of  a  bond  and  mort- 
gage  being  sufficient  proof,  in  a  com- 
mon case,  that  the  interest  is  unpaid, 
if  it  be  not  indorsed,  and  enough  to 
authorize  a  judgment  for  such  interest, 
so,  also,  the  same  proof  will  be  suffi- 
cient as  the  foundation  for  any  further 
judgment    appropriate    to   the    case, 
(Sowarby  agt.  Itussell,  6  Ifobt.  322.) 

2.  In  either  case,  if  it  appears  from  the 
bond  that  the  pay  day  has  passed,  it 
is  presumptive  evidence  that  the  in- 
terest is  due  and  unpaid  ;  and  anything 
tending  to   discharge    the    obligation 
must  be  averred  and   proved  by  the 
defendant,  who  necessarily  holds  the 
affirmative  of  the  issue.    JEi  incumbit 
probatio  <pt,i  dicit  non  qui  negat.     (Id.) 

3.  Where  a  mortgage  contains  a  cove- 
nant that  if  any  default  be  made  in  the 
payment  of  interest,  and  such  default 
continue  for  thirty  days,  the  mortgagee 
may  elect  to  have  the  whole  principal 
become  due,  no  other  proof  is  required, 
in  an  action  for  foreclosure,  than  the 
production   and    reading  in   evidence 
the   bond  and    mortgage.     A    mort- 
gagee, to  avail  himself  of  the  breach 
of  a  covenant,  is  not  bound  to  prove  a 
negative.     (Id.) 


BOOKS  AND  PAPERS. 
See  DISCOVERY.    (7  Bolt.) 

BOQUET  RIVER. 

See  CONSTITUTIONAL  LAW.    (42  N.  Y) 
LOCAL  AND  PRIVATE  ACTS.  (Id.) 

BOUNDARY  OP  NEW  YORK  AND 
JERSEY. 

See  JURISDICTION.    (42  2V.  Y.) 
NEW  YORK  STATE.    (Id.) 
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BREACH  OF  PROMISE. 

1.  The  parties  having  entered  into  an 
engagement  to    marry  "  in  the  fall," 
the  defendant  annocunced  to  the  plain- 
tiff, in  October,  that  he  would  not  per- 
form the  contract.     Held,  that  an  ac- 
tion commenced  immediately  was  not 
prematurely    brought.     (Burtis     agt. 
Thompson,  42  Y.  T.,  246.) 

2.  An  action  for  the  breach  of  promise 
will  lie  at  once,  upon  a  positive  refusal 
to  perform  a  contract  of  marriage,  al- 
though tfie  time  specified  for  the  per- 
formance has  no  arrived.     (Id.) 

3.  In  an  action  upon  a  breach  of  promise 
to  marry,  the  fact  that  the  defendant 
has  alleged  the  unchastity  of  the  plain- 
tiff, in  his  answer,  by  way  of  justifica- 
tion, which  allegation  he  has  failed  to 
prove,  may  be  considered  by  the  jury 
in  aggravation  of  damages.    (Thorn 
agt.  Knapp,  42  IT.  T.,  474.) 

4.  Although  the  form  of  the   action  is 
assumpsit,  it  is  and  always  has  been, 
as  to  the  measure  of  damages,  classed 
with  actious  for  torts ;  and,  as    it   is 
competent  to  inquire  into  the  motives 
and  intentions  of  the  defendant,  and 
to  prove  any  facts  relating  to  the  trans- 
action, to  show  that  the  act  complain- 
ed of  was  done  wantonly  and  malici- 
ously, to  enhance  the  damages,  the  act 
of  spreading  upon   the  record   in  his 
answer  a  calumnious  charge,  which  he 
fails  to  prove,  may  properly  be  con- 
sidered.    (Id.) 

5.  So,  on  the    other    hand,  the   animus 
with  which  the  contract  is  broken  be- 
ing material,  it  is  competent  for  the  de- 
fendant to  prove,  in  mitigation  of  dam- 
ages, any  facts  showing  that  his  mo- 
tive   was   not    bad   and    his   conduct 
neither  cruel  nor  malicious.    (Id.) 

BROKERS. 

1.  Where  a  broker,  under  an  employment 
to  effect  the  sale  of  goods  ''  to  arrive," 
effects  such  a  contingent  sale,  he  is  en- 
titled to  compensation  for  such  service, 
notwithstanding  the  goods  may  never 
have  arrived,  and  the  sale  never  have 
been  cosnmmated.    (Paulsen  agt.  Dal- 
lett,  2  Daly,  40.) 

2.  A  broker  who  performs  services  for 
another  under  a  contract  of  employ- 
ment, is  entitled  to  recover  compensa- 
tion therefor,  without  proving  any  cus- 
tom entitling  him  to  a  brokerage  for 
like  services.     (Id.) 

3.  The  plaintiff,  a  broker,  was  employed 
by  the  defendant  to  effect  a  Kale  of  land. 
and  to  that  end  the  plaintiff  introduced 


to  the  defendant  one  R.,  who  proposed 
to  take  the  land  in  part  payment  of. 
other  land  he  wished  to  sell.  The  of- 
fer was  rejected,  but  nearly  two  yeara 
afterward,  the  defendant  sold  the  land 
to  R.'s  wife,  through  R.'s  agency: 
Held,  that  the  plaintiff  was  not  entitled 
to  recover  broker's  commission  for  ef- 
fecting such  sale.  (Harris  agt.  Burt- 
nett,  2  Daly,  189.) 

4.  A  broker,  employed  to  effect  the  sale 
of  land,  who  makes  an  agreement  with 
a  purchaser,  introduced  by  him,  that  in 
case  of  the  latter's  offer  ot  an  exchange 
being  accepted,  he,  the  broker,  shall  be 
paid  a  gratuity,  cannot  recover  a  brok- 
er's commission  from  his  first  employer 
in  case  the  offer  of  exchange  is  accept- 
ed.    (Id.) 

5.  A  broker,  employed  by  telegram  to 
sell  a  specified   quantity  of  merchan- 
dise, for  his  principals,  deliverable  at  a 
future  day,  who  has  made  contracts  in 
accordance  with  the  telegram  received, 
disclosing  his  principals,  cannot  main- 
tain an  action   against  the  telegraph 
company  for  a  mistake  or  error  in  trans- 
mitting the  message,  by  which  a  larger 
quantity  of  the   article  is  ordered  sold 
than  that  specified  in  the  message  as 
written.     His  principals  being  alone 
liable  upon  such  contracts,  ana  not  he 
individually,  the  broker  is  not  the  in- 
jured  party.     (Rose  agt.    The  United 
States  Telegraph  Co.,  6  Bobt.,  305.) 

6.  The  commissions  of  a  broker  are  earn- 
ed when  he  produces  a  party  ready  to 
make  the  purchase.    (Trundy  agt.  The 
Hartford  and  New  York  Steamboat  Co., 


7.  In  an  action  by  a  broker,  to  recover 
commissions  on  the  sale  of  a  steamboat 
for  the  defendants,  there  was  no  evi- 
dence of  any  employment  of  the  plain- 
tiff directly  by  the  defendants,  but  the 

Elaintiff  testified  that  he  was  requested 
y  a  director,  or  trustee  of  the  defend- 
ants' company,  to  find  a  purchaser. 
The  president  of  the  company  testified 
that  at  a  meeting  of  the  stockholders 
he  was  authorized  to  sell  the  boats  of 
the  company,  and  that  he  did  not  del- 
egate the  authority  to  any  other  per- 
son. Held,  that  the  evidence  failed  to 
show  an  employment  of  the  plaintiff, 
by  the  defendants,  to  sell  or  procure  a 
purchaser  for  the  steamboats  ;  and  that 
in  the  absence  of  any  proof  of  recogni- 
tion by  the  defendants  of  the  plaintiff's 
authority,  it  was  not  error  to  dismiss 
the  complaint  for  a  failure  of  proof. 
(Id.) 

8.  Held,  also,  that  a  director  or  trustee  of 
the  company  had  no  authority,  as  such, 
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either  to  sell,  or  to  procure  a  broker  to 
sell,  the  vessel.     (Id.) 

9.  Held,  further,  that  if  a  telegraphic  des- 
patch from  the  defendants'  president  to 
the  person  in  charge  of  the  steamboat, 
offered  in  evidence,  contained  any  evi- 
dence tending  to  show  a  recognition 
and  ratification  by  the  defendants  <>t 
the  plaintiff's  employment,  and  if  the 
proof  was  sufficient  to  allow  the  des- 
patch to  be  read,  it  was  competent 
proof;  but  if  otherwise,  it  was  wholly 
immaterial,  and  therefore  properly  ex- 
cluded. (Id.) 

See  SHIPS  AND  VESSELS.    (Id.) 
STOCK.    (7  Robt.) 

BROKER'S  NOTE. 

1.  A  "  broker's  note,"  purporting  to  be  a 
purchase  of  property  from  one  person, 
for  account  of  another,  for  a  specified 
price,  cash  on  delivery,  and  signed 
with  the  name  of  a  broker  without  any 
proof  of  the  handwriting  of  the  signa- 
ture, or  of  any  authority  from  the 
purchaser,  to  any  one  to  make  such 
purchase  for  him,  is  not  admissible  as 
•evidence  of  the  facts  which  it  purports 
to  state,  (Moses  agt.  Banker,  7  Mobt., 
441.) 

2.  Such  an  instrument,  by  itself,  in  the 
absence  of  any  evidence  of  the  .exist 
ence  of  the  person  whose  name  is  writ 
ten  at  the  foot  thereof,  is  no  proof  of 
a  purchase  or  sale  .  much  less  of  any 
authority  to  the  broker  by  the  pur- 
chasers,tto  buy  for  them.  (Id.) 

BURDEN  OF  PROOF. 

1.  A  party  who  seeks  to  open  a  settle- 
ment of  accounts,  on  the  ground  of 
mistake,  assumes  the  burden  of  prov- 
ing distinctly  wherein  the  mistake 
•consisted,  ana  of  furnishing  the  data 
•by  which  it  may  be  corrected.  (Chub- 
tuck  agt.  Vetndm,  42  N.  Y.,  432.) 

BURGLARY. 

•See  CRIMINAL  LAW.    (56  Barb.) 
CANALS. 

See  MINISTERIAL  ACT.    (42  N".  T.) 
PUBLIC  OFFICER.  (Id.) 
CANAL  FUND.     (I  Laming  ) 
SUPERINTENDENT  OF  CANAL   RE- 
FAIRS.     (Id.) 

CANAL  FUND. 

1.  The  auditor  of  the  canal  department 
is  not  authorized  by  law  to  direct  in 


his  warrant,  drawn  upon  the  treasurer, 
the  particular  bank  having  on  deposit 
money  belonging  to  the  canal  fund, 
upon  which  the  check  in  payment  or 
the  warrant  shall  be  drawn  by  the 
treasurer-  (The  People  agt.  Brutal,  1 
Lansing,  45.) 

2.  The  treasurer  of  the  State  has  the 
cusiody  and  .control  of  the  canal  fund, 
subject  only  to  such   power  over  the 
same  as  is  by  law  vested  in  the  com- 
missioners of  the  canal  fund,  and  has, 
therefore,  the  right  to  determine  from 
which  depository  the  money  shall  be 
drawn  to  satisfy  any  such  warrant. 
(Id.) 

3.  And  it  seems  that  the  authority  of  the 
commissoners  to  direct  the  treasurer 
in  this  particular  may  be  more  satis- 
factorily inferred    from   the    general 
powers  conferred  by  law  upon  them, 
than  such  authority  in  the  auditor  can 
be   inferred   from   the   nature  of    his 
office,  and  the   duties  which  by  law 
devolve  upon  him.      (fd.) 

4.  The  commissioners  of  the  canal  fund 
having  passed   a  resolution  that  the 
treasurer    might,   in    his    discretion, 
draw  the  check  in    payment  of  any 
warrant  drawn  by  the  auditor,  upon 
any  bank  in  the  city  of  Albany  having 
on  deposit  money    applicable   to   the 

Eayment  of  the  claim  ;  and  the  auditor 
aving  drawn  a  warrant  in  favor  of 
the  relator,  directing  the  treasurer  to 
pay  by  check  on  the  Mechanics'  and 
Farmers'  Bank,  and  the  treasurer 
having  drawn  the  check  in  payment 
of  the  warrant  on  the  Merchants' 
National  Bank,  the  auditor  refused  to 
countersign  the  same  because  it  was 
not  drawn  on  the  bank  specified  in  the 
varraut : 

Held,  on  appeal  from  an  order  at  special 
term,  directing  a  mandamus  to  issue 
requiring  the  treasurer  to  draw  the 
check  as  required  by  the  warrant,  that 
the  treasurer,  and  not  the  auditor,  had 
the  right  to  select  the  bank  on  which 
the  check  should  be  drawn,  and  that 
the  order  appealed  from  should  be  re- 
versed. (Id.) 

CASE. 
See  EVIDENCE.    (7  Bobt.) 

IASES     COMMENTED     ON,     EX- 
PLAINED OR  APPROVED. 

I.  The  case  of  Woo  d  agV  Chapin,  3  Kent 
509.)  is  not  authority  that  the  recital 
of  the  receipt  of  the  consideration  in  a 
conveyance  is  sufficient  in  all  cases,  if 
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nucpntradicted,  to  establish  the  pur- 
chase by  the  grantee  of  I  he  properly 
conveyed  thereby  for  valuable  con- 
sideration, in.  hostility  to  a  person 
claiming  either  adversely  to  such 
grantee  or  under  the  grantor  by  a 
title  prior  to  the  execution  of  such 
conveyance.  The  decision  in  that  case 
was  confined  to  cases  arising  under  the 
recording  acts.  (Bolton  agt.  Jacks,  6 
Robt.  Ib'b.) 

2.  The  doctrine   established  in  Johnson 
agt.   Bank  of  North,  America,  5  Robt. 
554,)  that  if  a  check  of  the  drawees  of 
a  draft,  given  in  exchange  for  the  draft, 
be  not  paid  on  presentation,  the  next 
day  after  it  is  given,  the  liability  of 
the  drawer  of  the  draft  still  remains, 
on  due  notice  to  him  of  such  demand 
and  non-payment,  reasserted.     (Smith, 
agt.  Miller  6  Robt.  413.) 

See  DEFAULT.    (7 Robt.) 
SLANDEB.    (Id.) 

3.  The  cases  of   Tallman  agt.  Green  (3 
Sandf.  442,)  and  White  agt.  Seaver  (25 
£arf>.  235,)  commented    on  and  dis- 
tinguished, and  their  authority  declared 
to    be  much    shaken   by  the  case  of 
Haight  agt.   Hayt,    (19"  N.   Y.   472,) 
(Slierman  agt.  Johnson,  56  Barb.  59.) 

4.  The  decision  in  Allen  agt.  The  City  of 
Buffalo,  (30 [N.    Y.  386.)    was   bused 
upon  a  special  provision  in  the  charter 
of  the  city  of  Buffalo,  and  has  no  ap- 
plication to  cases  arising  in  the  city  of 
New  York,  where  no  such  provision 
of    law,   in    respect    to    assessments, 
exists.  ( Tilden  agt.  The  Mayor,  &c.  of 
the  City  ,>f  New  York,  56  Rarb.  340. 

5.  The  case  of  Gill  Agt.' Cubitt,  (SB.  &  C. 
466,)  overruled.    (.Lord  agt.  Wilkinson, 
56  Barb.  593.) 

6.  Adarns^  agt.  Fort  Plain  Bank,  (36  N. 
Y.,  255),  distinguished.    (1  Lansing, 
55.) 

7.  Bishop  agt  Bishop,  (1  Kern.,  123).  ex- 
plained and  distinguished.  (I  Lansing, 
219.) 

8.  Briggs  agt.   Briggs,    (20   Barb.,  477) 
explained.  (1  Lansing,  488.) 

9.  Goulding  agt    Davidson,  (26   N.    Y., 
604),  distinguished.  (I  Lansing,  101.) 

10.  Grant  agt.   Morse,  (22*  N.    Y.,  323), 
suggestions  in,- doubted.     (1  Lansing, 

20.) 

11.  Livingston  agt.  Gibbons.  (4  John.  Ch., 
94),  explained.  (1  Lansing,  494.) 

12    Murdock  agt.  Chenango  Mat.  Ins.  Co., 


(2  Corns.,  210),  explained.    (1  Lansinyr 

13.  Norton  agt.  Hayes,  (4  Denia.  245),  ex- 
plained.    (1  Lansing,  494.) 

14.  Parsons  agt.  Nash,  (8  How.,  454),  ex- 
plained.    (1  Lansing,  488.)  * 

15.  People  agt.    Bennett,  (6  Abb.,  343), 
upon    a   certain    point  approved.     (1 
Lansing,  66  ) 

16.  People  agt.  Fields,  (52  Barb.,   li)8)r 
approved  in  part.     (1  Lansing,  222.) 

17.  Pilling  agt.  Pilling.  (45  Barb.,  86), 
reviewed.   (1  Lansing,  150.) 


J8.  Shubart    agt.    .Biwfeaw,    (34   Barb.,, 
447),  suggestions  ill,  disapproved.    (1  • 
Lansing,  488.) 

19.  Smith  agt.  JToyd,    (18  .Bar&.,  522), 
distinguished.     (1  Lansing,  32.) 

20.  Tilloit,  agt.  Kingston  Mut.  Ins.  Co.r 
(1  Seld.,  405,)  explained.     (1  Lansing, 
20.) 

21.  7<mderwor<  agt.  Palmer,   (4   Duer? 
677),  explained.    (1  Lansing,  494.) 

22.  Worrall  agt.    J»f?mn,  (1    SeW.,  229, 
remarks,    disapproved.      (1    Lansing.. 
<>07 


23.    Wheeler  agt.    Anthony,    (10 
346;,  distinguished.     (I  Lansing,  464. )> 

CAUSE  OF  ACTION. 

1.  A  custom,  on  the  part  of  D.  &  Co.,, 
of  receiving   remittances  from  B.  and 
applying  the  same  in  payment  of  B.'s 
notes  (they  having  his  bill  book  and 
knowing  what  notes  he  has  out),  does 
not  render  them  liable  in  an  equitable 
action   to   reach   B.'s    funds   in   their 
hands,   brought    by    the  sheriff    who 
holds  a  note  of  B.  by  virtue  of  an  at- 
tachment against  the    payee  thereof, 
in  the  absence  of  specific  instructions- 
from  B.  to  D.  &  Co.,  to  pay  that  note. 
(Kelly  agt.  Downing,  42  N.  Y.,  71.) 

2.  This  is  so,  although  D.  &  Co.,  claim- 
ing the  note  by  virtue  of  an  attach- 
ment and  judgment  in  their  own  favor 
against  such   payee,  have  assumed  to 
credit  the  payee  and  charge  B.  with, 
the   amount    thereof,  and  B.   has  as- 
sented.   (Id.) 

3.  The  verbal  promise  of  A.  to  pay  the 
debt  of  B.  if  C.  will  discontinue  a  suit 
for  its  recovery,  then   pending  against 
B.  and  a  discontinuance  of  the  suit  in, 
consideration  of  that  promise,  will  not 
sustain   a  recovery   bv  C  agaii.=>t  A. 
(Duffy  agt.  Wunsch,  42  If.  Y.,  243.) 


NEW  YORK   PRACTICE  REPORTS. 


Digest. 


.    4.  Such  a  promise  is  void  as  within  the 
statute  of  frauds.     (Id.) 

5.  A  verbal  promise  to  pay  the  debt  of  a 
third  person  to  the  plaintiff',  made  by 
the  defendant  upon  good  consideration 
moving  from  such  person,  will  support 
an  action  by  the  plaintiff  against  tha 
defendant,  although  the  former  wai 
not  a  party  to  the  agreement  and  it 
was  made  without  his  knowledge. 
(Barker  agt.  Bradley,  42  N.  Y.,  316.) 

<».  The  chamberlain  of  the  city  of  New 
York  having  duly  designated  the  de- 
fendant as  the  depositary  of  the  funds 
of  the  city,  a  large  amount  whereof 
,  were  in  its  bank  when  his  term  of  of- 
fice expired,  and  his  successor  in  that 
office  having  named  the  plaintiff  as 
such  depositary,  on  demurrer  to  a  com- 
plaint claiming  damages'  bv  reason  of 
the  defendant's  refusal  to  deliver  such 
funds  to  the  plaintiff:  Held,  that  no 
cause  of  action  existed  in  favor  of  the 
plaintiff.  It  had  no  responsibility  for, 
or  right  to,  any  other  moneys  than 
such  as  should  be  actually  placed  in 
its  charge.  The  defendant's  duty  was 
to  the  city,  or  the  chamberlain,  not  to 
the  plaintiff,. and  its  refusal  violated  no 
rights  of  the  plaintiff.  (Lewis  agt.  The 
Park  Bank,  42  Jf.  Y.,  463.) 

7.  One  whose  property  is  borne  npon 
the  lands  of  another  by  inevitable  ac- 
cident (a  flood),   without  his  fault  or 
negligence,  may  elect,  either  to  aban- 
don the  property,  in  wich  case  he  is 
not  liable  to  the  owner  of  such  lands 
for  any  injury  occasioned  by  it :   or  to 
reclaim  it,   in   which    latter  case   he 
must  made  good  to   such  owner  the 
damages  so  occasioned.     (Sheldon  agt. 
Sherman,  422V:  Y.,  481.) 

8.  The    defendants'    logs  were    carried 
away  by  a  flood,  and  deposited  upon 
the  plaintiff's   land,    where  they    re- 
mained   over    six    months.      One   P. 
agreed   with   the  defendants  that    he 
would  settle  with  the  plaintiff  for  the 
injury,  remove  rlie  logs,  saw  them  into 
lumber,  and  deliver  the  lumber  to  the 
defendants,  for  which  they  agreed  to 
pay  him  a  certain  sum  per  piece.     P. 
did  this,  but  represented  to  the  plain- 
tiff, that  lie   was  the  agent  of  tlie  de- 
fendants  in    settling   for    the   injury. 
The  defendants  received  the  lumber 
from  P  pursuant  to  their  arrangement 
with  him: 

Held,  that  the  plaintiff  could  recover  of 
the  defendants  his  damages  occasioned 
by  the  logs  upon  his  land.  The 
defendants,  by  their  contract  with  P. 
and  receipt  of  the  lumber,  had  elected 
to  reclaim  the  logs,  and  the  law  im- 


plies  a  promise  in  favor  of  the  plaintiff, 
(Id.) 

Held,  further,  that  the  plaintiff  'a  omission 
to  file  with  the  town  clerk  a  written 
description  of  the  property,  pursuant 
to  the  statute  (1  It.  S.,  698,  $  4),  did 
not  impair  his  right  of  recovery.  (Id,) 

See  ACTION  FOR  CAUSING  DEATH.  (Id.) 
BILLS  OF  EXCHANGE.    (Id  ) 
CHATTEL  MORTGAGE.    (Id.) 
CREDITOR'S  BILL.    (Id.) 
LEASE.   (Id.) 
PLEADINGS.     (Id.) 
PUBLIC  ADMINISTRATOR.    (Id.) 
PUBLIC  OFFICER.    (Id.) 

CEETIORARI 

1.  A  common  law  certiorari  is  a  special 
proceeding,  within  both  the  letter  and 
spirit  of  the  Code  ;  and  this  court  ha» 
the  power  to  award  costs  in  such  cases, 
in  their  discretion.  (  The  several  re- 
potted cases  upon  these  questions  in  this 
court  and  in  the  court  of  appeals,  re- 
viewed. (People  agt.  Fuller,  ante,  35.); 

See  EQUALIZATION  OF  ASSESSMENTS.  (1 
Landing.) 


CHARGE. 


See  CRIMINAL  LAW. 
WITNESS.    (Id.) 


(42  JV.  Y.) 


CHATTEL  MORTGAGE. 

1.  A  mortgagee  of  chattels  cannot  re- 
cover in  an  action  for  an  alleged  con- 
version thereof,  against  a  purchaser 
from  ti-s  mortgagor  in  possession. 
when  such  purchaser  has  sold  and 
delivered  the  property  to  a  third  per- 
son, before  default  in  payment  of  the 
mortgage,  and  before  demand  of  pos- 
session by  the  mortgagee;  although 
such  mortgagee  is  empowered  by  (fie 
terms  of  the  mortgage,  which  -is  duly 
filed,  to  take  possession  of  the  property 
at  any  time,  in  case  he  deems  himself 
unsafe.  (Hathaway  agt.  Brayman, 
N. 


2.  The  public  administrator  of  th«  city 
of  New  York  is  liable  personally,  for 
the  taking  or  detention  of  personal 
property  from  the  possession  of  a 
mortgagee  thereof,  wnere  such  mort- 
gagee had  obtained  possession  of  the 
property,  on  default  in  payment  of  his 
mortgage,  during  the  lifetime  of  the 
mortgagor,  although  such  public  ad- 
ministrator acted  in  his  official  capa- 
city and  in  good  faith,  and  on  the  be- 
lief that  the  property  belonged  to  too 
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intestate  mortgagor  at  the  time  of  his 
death.  (Levin  agt.  Russell,  42  N.  Y., 
25  J.) 

•3.  He  hae  the  same  right  as  a  private 
administrator  of  a  mortgagor  to  avoid 
the  mortgage  by  showing  it  fraudu- 
lent, as  against  creditors,  but  the 
mortgagee's  omission  to  file  a  state- 
ment exhibiting  the  interest  of  the 
mortgagee  in  the  property,  as  re- 
quired oy  statute,  will  not  nave  that 
effect,  where  the  mortgagee  had  taken 
possession  under  his  mortgage,  during 
the  life  of  the  intestate,  and  before 
the  lien  of  any  other  creditor  had  at- 
tached. (Id.) 

See  FRAUD.  (Id.) 

4.  L.  having  indorsed  for  the  accom- 
modation of  W,  six  promissory  notes. 
for  different  sums,  all  of  which  were 
then  outstanding,  W.  executed  a  chat- 
tel mortgage,  which  recited  the  making 
and  indorsing  of  three  of  such  notes, 
tor  $625,  $320  and  $300,  respectively, 
•{the  three  not  mentioned  being  for 
smaller  sums,)* and  was  conditioned  to 
indemnify  L.  against  the  payment  of 
•those  three  notes,  or  any  or  either  of 
them,  and  against  all  future  liabilities 
to  be  incurred  by  L.  for  W.  Then 
followed  a  condition  to  indemnify  and 
save  harmless  the  said  L.  of  and  from 
all  damages,  costs,  charges  and  ex- 
penses which  he  had  incurred  or  might 
^ncur.  or  become  in  any  way  liable  for. 
on  account  or  by  reason  of  tlie  use  of  his 
name  as  maker,  indorser  or  otherwise, 
for  the  mortgagor's  accommodation  or 
benefit,  &c.  : 

Held,  that  this  latter  condition  was 
clearly  surplusage  and  meaningless, 
unless  it  was  made  to  apply  to  some 
•other  subject  than  the  three  notes 
specified  and  the  future  indorsements 
which  had  been  before  provided  for. 
(Hipley  agt.  Z/armouth,  56  Barb.,  21.) 

•2.  Accordingly  Held  that  the  parties  in- 
tended the  latter  clause  of  the  con 
dition  should  cover  any  balance  which 
L.  might  have  pay  upon  the  three 
email  notes  not  mentioned  in  the  mort- 
gage. (Id.) 


CHECK. 

See  PAYMENT.     (42  N.  T.) 

1.  The  presentment  of  a  check  upon  a 
•  bank  in  the  city  of  New  York,  through 
the  clearing-house,  the  next  day  after 
it  is  drawn,  is  in  season  to  charge  the 
maker,  if  not  paid  and  notice  is  given 
.him.  (Smith  agt.  Miller,  6  Robt.,  157.) 


2.  Even  without   evidence  that  such  is 
the  regular  course  of  business  for  pre- 
senting checks  drawn  on  banks  in  that 
city,  the  court  can  take  judicial  notice 
of  the  fact.     A  custom  so  well  estab- 
lished   and    universally    acted    upon 
must   be    presumed  to   be    generally 
known.  (Id.) 

3.  Where,  upon  presentment  of  a  draft 
to  its  drawees,  for  payment,  they  give 
their  check    for  the  amount,   upon  a 
bank  in  the  city  of  New  York,  which 
is  not  presented  to  the  bank  on  which 
it  is  drawn,  until  the  next  day,  when, 
it  is  presented  through   the  clearing 
house,  and  payment  refused,  the  draft 
will   not   be  deemed   paid,  as  to  the  ' 
drawers,  so  as  to  prevent  a  recovery 
against  them  for  the  debt  for  which 
the  same  was  given  ;  even  if  the  check, 
had  it   been  presented  on  the  day  it 
was  drawn,  would  have  beed  paid. 
(Id.) 

CHEESE  FACTORY. 
See  EQUITY.    (56  Barb.) 

CIRCUIT   JUDGE. 

See  TRIAL.    (7  Robt.) 
VERDICT.    (Id.) 

CITIZENSHIP. 

See  CORPORATIONS.     (7  Robt.) 
CITY  JUDGE  OF  N.  Y. 

1.  It  seems  that  the  city  judge  of  the  city 
of  New  York  lias  jurisdiction  of  sum- 
mary proceedings.  (Marry  agt  Jama, 
2  Daly,  437.) 

Set  STILLWELL  ACT.    (7  Robt.) 
CLERICAL  ERRORS. 
See  COMPLAINT.  (7.  Robt.) 

CLERK  OF  THE  COURT. 
See  AMENDMENT.    (7  Robt.) 
^COMMISSIONERS  OF  DEEDS. 

1.  A  commissioner  of  deeds,  having  au- 
thority to  administer  oaths,  in  all  cases 
where  no  special  provision  is  made  by 
law,  petitions  to  a  surrogate  for  the 
probate  of  a  will  may  be  verified  be- 
fore such  commissioner,  as  there  is  no 
special  provision  requiring  it  to  be 
verified  before  such  surrogate  or  any 
other  designated  officer.  (Bolton,  agt 
Jacks,  SMobt.,  166.) 
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COMMISSIONS. 

See  BROKERS.     (6  Robt.) 

CONSIGNOR  AND  CONSIGNEE.    (Id. 
AND  VESSELS.    (Id.) 


COMMISSIONERS  OE  DRAINAGE 
See  ASSESSMENT.    (56  Barb.) 
COMMISSIONERS  OF  HIQAWATS. 

1.  Commissioners  of  highways,  who  have 
paid  the  jurors'  fees  and  other  costs  of 
a  re-assessment  of  the  damages  of  a  land 
owner,  occasioned  by  laying  out  a  road 
through  bis   lands,  on  appeal  by  them 
from  the    original    assessment,    npon 
which  appeal  the  amount  of  the  asses 
sment  is  reduced,  can  maintain  an  ac- 
tion to  recover  such   costs  of  the  land 
owner.     (  Gary  agt.  Marston,  56  Barb., 
27,) 

2.  The  statute  (Laws  of  1857,  ch.  455,  $ 
7,  )  is  to  be  so  construed  as  to  include 
within  its  meaning  the  commissioners, 
when  they  are  snccesful  on  the  appeal, 
as  well  as  the  other  party,  when  he  suc- 
ceeds.    (Id.) 

3.  Where,  in  an  action  brought  by  per- 
sons suing  as  commissioners  of  high- 
ways, to  rcoyer  the  costs  of  a  re-assess- 
ment, there  is  some  evidence  given  of 

.  their  being  anch  commissioners,  and  no 
question  as  to  their  being  such  was 
raised  before  the  justice,  either  while 
the  trial  was  progressing,  or  on  a  mo- 
tion that  was  made  for  a  nonsuit  ;  and 
no  auch  ground  of  appeal  to  the  county 
court  was  specified  ;  nor  does  it  appear 
that  any  such  question  was  raised  be- 
fore the  county  court  ;  and  the  whole 
case  shows  that  the  plaintiffs  were 
treated,  through  the  whole  trial  as 
commissioners  of  highways  ;  it  is  too 
late,  on  appeal,  to  disturb  the  judg- 
ment of  the  county  court  on  the  ground 
that  they  were  not  such  commissioners. 
(Id.) 

COMMITMENTS. 

See  CRIMINAL  LAW.    (56  Barb.) 
WARRANT.    (Id.) 

COMMON  CARRIERS. 

I.  A  common  carrier  of  goods  may,  by 
express  contract,  restrict  his  common- 
law  liability  and  in  such  case  he  ceases 
to  be  an  insurer  and  becomes  an  ordin- 
ary bailee  and  private  carrier  for  hire 
according  to  the  terms  of  the  special 
contract.  (Sunderland  agt.  Westcvtt, 
ante,  408.) 


2.  But  he  cannot  secure  a  (initiation  of 
his  liability,  either  in  whole  or  in  part, 
by  a  mere   notice  indorsed   upon  hick 
receipt,  check,   or  ticket.      Such   no- 
tice, being  at  most  a  proposal  only  for 
a  special  contract,  requires  the  assent 
of  the  other  party  to  its  terms.     (Id.) 

3.  In  the  absence  of  evidence  showing' 
that  the  attention  of  the  person  em- 
ploying the  carrier  was  in  some  man- 
ner called  to  said  notice,  and  that  he- 
assented  thereto,  or  from  which  his  an- 
sent  can   be  reasonably  inferred,  tho 
notice  is  of  no  effect.    ('Id.) 

4.  The  duty  to  carry  and  deliver  safely 
involves  the  duty  to  provide  a  secure- 
place  for  the   delivery,  and  to  adopt 
proper   safeguards    to   prevent     loss. 
(Id.) 

5.  A  provision  in  a  bill  of  lading  where- 
by common  carriers  agreed  to  deliver 
merchandise  in  good  order,  "all  loss 
and   damages"    *    *    »      "from  any 

_  act,  neglect  or  default  whatsoever  of 
the  pilot,  master  or  mariners  being: 
excepted.  and  the  owners  being  in  no 
way  liable  for  any  consequences 
ab#ve  excepted,"  does  not  excuse  the 
carriers  from  liability  for  a  loss  occa- 
sioned by  the  gross  carelessness  of 
their  servant,  who  was  mate  of  the 
vessel  by  which  the  goods  were 
shipped.  (Guillaume  agt.  Hamburgh 
and  Am.  Packet  Co.,  42  N.  Y.,  212.) 

6.  Accordingly,   where  the   defendants, 
common  carriers,  received   goods    of 
the   plaintiffs  on    board  their  vessel, 
under  a  bill  of  lading  containing  the 
above  exception,  and  on  arrival  at  the 
port  of  destination,  the  mate,  without 
any  authority   or  direction   from   the 
plaintiffs,  delivered  the  goods  to  a  car- 
man, who  was  not  empowered  by  the 
plaintiffs  to    receive    them,  and    the 
goods  were  thereby  lost : 

Held,  that  the  defendants  were  liable  for 
the  value  thereof.     (Id.) 

7.  Common  carriers  are  liable  for  the> 
loss  of  such  property  of  a   passenger, 
received   by  them  as  baggage,  as  is 
designed  for  the  personal  use  of  him- 
self, and  the  members  of  his  family, 
and  is  of  a  kind  customarily  carried  by- 
travelers  as  baggage,    although  such 
property  is  not  intended  to  be  used, 
and  .is  not  necessary  for  the  use,  com- 
fort, or  convenience  of  the  passenger 
on  the  journey.    Their  liability,  does 
not  extend  vo  articles  which  the  pas- 
senger has  purchased  for  a  person  not 
a  member  01  his  family  and  has  packed^ 
with  his  own  baggage.     (Dexter  agt 
Sy.  Bing.  A  N.  T.  M.S.  Co.,  42  Jf.  Jr., 
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S.  Accordingly,  plaintiff's  intestate. 
having  purchased  in  New  Yok,  wear- 
ing apparel  for  himself  and  other 
members  of  his  family,  including  the 
material  for  two  dresses,  and  also 
material  for  a  dress  intended  for  his 
landlady,  packed  these  articles  in  a 
trunk,  also  then  purchased,  took  pas- 
sage, with  this  trunk  as  baggage,  by 
the  Erie  railway,  and  the  defendant t> 
railroad  to  his  home  in  Cortland.  His 
trunk,  being  re-checked  by  the  defend 
ant's  agent  at  Binghamton,  where 
the  two  railroads  connected,  never 
readied  Cortland,  and  was  lost ;  and 
plaintiff  brought  this  action  to  recover 
for  it  and  its  contents : 

Held,  that  the  defendants  were  liable  for 
the  value  of  all  of  the  property,  ex- 
cept the  cloth  purchased  for  the  laud- 
lady.  (Id.) 

D.  The  responsibility  of  a  common  car- 
rier continues  in  full  force  until  notice 
of  the  arrival  of  the  goods  is  given  to 
the  consignee,  and  a  reasonable  oppor 
tunity  is  afforded  to  remove  them.  {Sol- 
omon agt.  Philadelphia.  d>c.,  Exi-ress 
Co.,  2  Daly,  104.) 

tO.  What  is  a  reasonable  time  for  a  con- 
signee to  send  for  goods  after  notice  of 
their  arrival,  is  a  question  of  fact.  And 
the  court  having  found,  as  a  matter  of 
fact,  that  notice  was  received  Saturday 
morning,  and  that  the  next  Monday 
morning  was  a  reasonable  time  for  the 
consignee  to  send  for  the  goods.  Held, 
that  such  finding  will  not  be  disturbed 
on  appeal.  (Id ) 

11.  One  who  sends. a  notice  through  the 
mail,  instead  of  by  a  messenger,  must 
bear  the  consequences  of  any  delay  in 
the  receipt  of  the  notice  by  the  party  to 
whom  it  is  directed,  not  occasioned  by 
each  party  himself.    Any  inference  as 
to  the  day  when  a  notice  sent  by  mail 
was  delivered,  which  may  be  drawn 
from  the  fact  that  it  was  mailed  on  a 
particular  day,  is  overborne  by  evi- 
dence of  its  receipt  upon  a  different 
day.    (Id.) 

12.  The  obligation  of  a  common  carrier 
to  notify  the  consignee  of  the  arrival 
of  goods,  and  of  the  place  of  their  de- 
posit, and  to  safely  store  them  after  ar- 
rival if  the  owner  cannot  be  found,  can 
be  varied  only  by  an  express  contract, 
or  bv  a  uniform  and  well-known  usage 
establishing  a  mode  of  delivery  in  cer- 
tain cases,  or  at  particular  'places,  in 
conformity   with     which   the    parties 
may  be  presumed  to  have  contracted. 
(Browning  agt.  The  Long  Island  Rail- 
road Co.,  2  Daly,  117.) 

13.  On  the  trial  of  an  action  against  a  rail- 


road company  for  the  loss  of  goods 
transported  by  it,  it  appeared  that  the 
servants  of  the  company  had  placed  the 
goods  upon  an  open  and  exposed  plat- 
form at  the  place  of  destination,  from 
which  they  were  stolen  no  notice  of 
their  arrival  having  been  given  to  the 
consignee.  The  defendant  offered  to 
ehow  that,  by  a  well-known  and  long 
established  custom  of  the  company, 
goods  were  deemed  delivered  when 
safely  deposited  at  the  platform  of  the 
station  ;  and  were  considered,  by  the 
custom  and  printed  rules  of  the  com- 
pany, to  be  thereafter  at  the  risk  of 
the  owner.  Held,  that  the  offer  was 
properly  refused,  on  the  ground  that 
if  such  a  custom  was  admissable,  it 
would  not  have  been  available,  as  the 
goods  in  this  case  were  not  "  safely  de- 
posited "  at  the  platform,  without 
which  no  foundation  was  laid  for  the 
proof.  Held,  further,  that  it  was  pro- 
per to  exclude  an  offer  to  show  that 
where  freight  was  required  to  be  paid 
I  for  in  advance,  as  in  this  case,  it  was 
the  well  known  and  long  established 
usage  for  the  shipper  to  notify  the  con- 
signee of  the  shipment  of  the  goods, 
and  for  the  consignee  to  come  for  his 
goods  without  notice  of  their  arrival 
by  the  company  ;  for  if  such  a  custom 
prevailed,  it  would  not  excuse  the  de- 
fendant for  the  want  of  proper  care 
until  the  consignee  could  come  and  get 
h  s  goods ;  nor  could  such  evidence  be 
material  in  any  case,  it  seems,  unless 
the  defendant  could  show  that  it  was 
through  the  shipper's  negligence  in  not 
giving  notice,  or  through  that  of  the 
consignee  in  not  acting  upon  it,  that  the 
property  was  lost  or  injured.  (/d.)j 

14.  A  regulation  or  usage  of  a   railroad 
company  requiring  all  claims  against  it 
for  damages,  by  reason  of  loss  or  injury 
to  goods  transported  by  it,  to  be  made 
within  ten  days  after  the   delivery  at 
the  station, — Held,  unreasonable  ;   and 
that  an  offer  to  prove  it  was  properly 
rejected.     (Id.) 

15.  It  is  negligence  in  a  ferry  proprietor 
not  to  pro  vide  a  ferry-bridge  which  can 
be  raised  and  lowered  with  the   tide, 
so  as  to  be  brought  to  a  level  with  the 
boat  while  discharging  its  passengers  ; 
and  it  is  negligence  in  a  ferry  properie- 
tor  to  order  vehicles  to  be   driven  off 
the  boat  while  it  is   at  an    unsafe  dis- 
tance above  or  below  the  level  of  the 
bridge.     ( Hazman  agt.  Hoboken  Land 
&c.,  Co.,  2  Daly,  130. ) 

16.  Some  time  after  the  defendants'  fer- 
ry boat  arrived  at  the  ferry  house,  and 
was  fastened  to  the  bridge,  and  while 
the  arriving  passengers  were  coming 
off  the  boat,  the  plaintiff,  in  making  his 
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way  to  the  cabin  of  the  boat,  became 
•weired  in  the  press  of  the  on  and  off- 
going  passengeis  near  the  string  .piece 
which  separated  the  passenger-way 
from  the  carriage-  way  of  the  boat. 
While  in  this  position,  he  placed  one 
foot  over  the  string  piece  into  the  car- 
riage-way, and  at  that,  moment  defend- 
ants' servant  lowered  the  chain  in  front 
of  the  carriage-way,  and  ordered  the 
carts,  &c.,  to  be  driven  off.  The  bridge 
being  eight  or  nine  inches  higher  than 
the  boat,  one  of  the  horses,  in  attempt- 
ing to  mount  the  step  thus  formed,  fell 
upon  the  plain  tiff,  and  crushed  his  leg. 

Held,  that  there  was  sufficient  proof  of 
negligence  on  the  part  of  the  defend- 
ants to  go  to  the  jury,  and  it  was  error 
not  to  submit  the  question  of  defend- 
ants' negligence  to  the  jury.  (Id.) 

17.  Where  the  plaintiff,  a  passenger  on 
the  defendants'  ferry-boat,  was  crowd- 
ed out  of  the  passenger-  way  into  the  car- 
riage-wav  of  the  boat,  and  it  appears  that 
thecrowding  and  pushing  oi  the  passen- 
gers could  have  been  prevented  by  the 
erection  of  a  permanent  division  on  the 
ferry-bridge,    restraining     passengers 
from  going  to  the  boat  until  it  was  dis- 
charged of  its  arriving  passengers,  aud 
by  the  erection  of  an  effective  barrier 
between  the  carriage-way  and  passen- 
ger-way of  the  bout,  the  court  will  not 
say  as  matter  of  law,  that  it  was  negli- 
gence on  the  part  of  the  plaintiff  to   be 
in   the  carriage-way    when    injured. 
(Id.) 

18.  The  delivery  of  a  written  receipt  for 
goods  by  a  common  carrier  is,  prima 
facie,  evidence  that  the  goods  were  re- 
ceived by  him  ;  and  his  failure  either 
to  deliver,  or  to  account  for,  the  goods, 
is  presumptive,  in  the  absence  of  evi 
dence  to  the  contrary,  that  they  were 
lost  through    his  negligence.     (Earle 

s,  2  Daly,  237.) 


19.  A  condition  contained  in  a  common 
carrier's  receipt  of  a  trunk,  provided 
that  he  would  not  be   liable  for  "an 
amount  exceeding  $50  upon   any  ar- 
ticle."   Held,  that  the  condition,  con- 
ceding it  to  be  valid,  referred  to  the 
separate    articles    contained    in    tne 
trunk;  and    their  separate  value  not 
exceeding  that  sum,  a  recovery  might 
be  had  for  their  aggregate  value,  al- 
though the  amount  exceeds  $50.    (Id.) 

20.  The  fact  that  a  passenger  by  the  de- 
fendants' steamboat,  at  the  time  of  pay- 
ing for  his  passage  and  a  state-room, 
•wore  his  overcoat  (which  he  afterward 
deposited  in  his  state-room,  whence  it 
was  stolen,  without  fault  on  bis  part,) 
cannot    be  regarded  aa  indicating  au 


animus  custodiendi  on  his  part,  to  the 
exclusion  of  the  carrier,  so  as  to  relieve 
the  latter  from  liability  for  the  loss. 
(Gore  agt.  Norwich  &  N.  Y.  Tram. 
Co.,  2  Daly,  254.) 

21.  The  granting,  for  compensation,  of 
the  use  of  a  state-room,  in  the  absence 
of  notice  to  the  contrary,  is  a  designa- 
tion of  the  place  in  which  the  passen- 
ger may  place  bis  ordinary  baggage, 
put  not  to  the  exclusion  of  the  carrier, 
inasmuch,  as  the  whole  vessel  is  in  the 
possession  and  under  the  control  of  the 
carrier,  and  the  animus  cvstodiendi  of 
the  passenger,  aa  to  wearing  apparel 
in  temporary  use,  ceases  when  the  ar- 
ticle is  placed  in  the  state-room.     (Id.) 

22.  The  proprietor  of  a  steamboat  is  lia- 
ble for  wearing  apparel  stolen  from  a 
passenger's  state-room,  in  the  absence 
of  negligence  on  the  part  of  the  laitet 
(Id.) 

23.  The  defendants'  steamboat  was  moor- 
ed to  a  pier  upon  which  was  their  rail- 
road depot  containing  a  large  quantity 
of  combustible  materials,  and  the  roof 
of  which  was  coated  with  tar.    The 
plaintiff 's  goods,  which  had  been  un- 
shipped from  the  boat,  were  deposited 
on  the  defendants'  pier,  and  during  the 
night,  a  fire,  the  immediate  cause  of 
which  was  not  proved,  broke  out  upon 
the  steamboat  and  in  a  very  short  time, 
the  boat  and  depot  were  in  flames,  and 
the  plaintiff's  goods,  with  the  other  con- 
tents of  the   depot,  were   burned  up. 
Four  watchmen  were  on  duty  upon 
the  pier  at  the  time,  but  there  was   no 
watchmen  upon  the  steamboat.     The 
bills  of  lading  issued  by  the  defendants 
to  the  plaintiff  contained  a  stipulation 
exempting  the    defendants   from    lia- 
bility for  loss  or  injury  to  the  goods  by 
lire. — Held,  that  the  stipulation  in  the 
bill  of  lading,  exonerating  the  defend- 
ants from  liability   for  the  loss  of  the 
goods  by  fire,  did  not  operate  to  divest 
them  of  their  public  character  as  com- 
mon carriers,   bnt  merely  to  exempt 
them   from  liability   in  such    a  case, 
where  there  was  no  fault  or  negligence 
on  their  part.     (Lamb  agt.   Camden  & 
Amboy  Railroad  C'o.,  2  Daly,  456.) 

24.  Hence  it  was  not  enough  for  the   de- 
fendants to  show   that  the  plaintiff's 
goods  were  destroyed  by  fire,  but  the 
burden  of  proof  was  on  them  to  show 
that  their  destruction  by   that  element 
was  without  any  fault  on  their  part, 
and  that  they  exercised  all  the  care  and 
diligence  for  the  safety   of  the  goods 
•which  could  be  reasonably   expected 
uiiiler  the  circumstances.     (Id.) 

25.  Held,  that  it  was  not  error  to  charge 
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the  jury  that  if  the  defendants  omitted 
to  take  that  degree  of  care  which  per- 
sons of  ordinary  prudence  usually  take 
of  such  property  under  such  circum- 
stances, they  were  liable.  Nor  was  it 
error  to  instruct  the  jury  that  the  omis- 
sion of  the  defendants  to  place  »  watch- 
man actually  on  the  boat,  charged  with 
the  duty  of  guarding,  her,  might  be 
considered  by  them,  on  the  question  of 
negligence,  as  this  was  no  more  than 
telling  them  to  determine  the  question 
upon  all  the  circumstances  of  the  case. 
(Id.) 

26.  As  a  general  rule,  where  the  liability 
of  a  bailee  turns  upon  the  point  wheth- 
er the  loss  of,  or  injury  to  the  property 
in  his  custody  was  owing  to  the  want 
of  ordinary  care  and  diligence  on  his 
part,  it  should,  even  where  there  is  no 
conflict  as  to  the  facts,   be   lett  to  the 
jury  to  determine,  under  proper  instruc- 
tions :  and  their  verdict  should  be  re- 
garded as  decisive  and  final  upon  such 
a   question,  unless  the  case  is  one  war- 
ranting the  conclusion  that  they  must 
have  been  influenced  in   their  verdict 
by  other  motives  than  the  consideration 
of  the  circumstanced  arising  upon  the 
evidence.     (Id-) 

27.  Held,  further,  that  it  was  not  error 
for  the  court   to  refuse  to  charge  the 
jury  that  the  loss  must  have  arisen  sole- 
ly from  the    defendants'  negligence. 
If  the  negligent  act  or  omission  of  the 
defendants  contributed  to   the  loss,  it 
is  not  for  the  court  or  for  the  jury  to 
measure  in  what  proportion  or  degree, 
if  the  act  or  omission  was  in  itself  a 
want  of  ordinary  care  and  diligence, 
unless  the    loss  or  injury    must  have 
happened,  notwithstanding  the  act   or 
omission  complained  of..   (Id.) 

28.  The  liability  of  a  common    carrier 
continues  for  a  reasonable   length   of 
time   within  which  the   plaintiff  may 
take  his  goods  away  ;  and  what  is  a 
reasonable  length  of  time,  under  the 
circumstances,  is  a  question  for  the  jury, 
even  where  there  is  no  conflict  of  testi- 
mony.   This  rule  is  not  affected  by  the 
provision  of  the  bill  of  lading,  that  the 
goods  were  to  be  delivered  at  the  car- 
rier's depot.    (Id.) 

29.  It  seems  that  where  the  goods  were 
lost  after  their  arrival  at  the  place  of 
destination  by  the  carrier's  want  of  or- 
dinary care,  it  is  immaterial   whether 
a  reasonable  time  had  elapsed  within 
•which  the  owner  might  nave  taken 
them  away.    (Id.) 

80.  An  action  against  a  common  carrier 
for  the  loss  of  goods  undertaken  to  be 
carried  by  him,  may  be  founded  upon 


the  contract  for  carriage,  or  upon  the- 
breach  of  his  dux>-  as  a  carrier;  and 
wher,e  neglignuce  is  averred  and 
proved,  if  the  complaint  is  defective  in 
setting  up  also  a  coutrrct,  the  court 
may,  after  verdict,  amend  the  com- 
plaint so  as  to  conform  the  pleading  to 
the  proof.  (Id. ) 

31.  An  intermediate  carrier  is  entitled  to 
the  benefit  of  any  agreement  entered 
into  by  the  owner  of  the  goods  carried 
with  the  first  carrier,  qualifying  or 
limiting  the  the  common-law  responsi- 
bility, and  will  be  regarded  as  taking 
the  goods  for  carriage  upon  the  same 
conditions  and  subject  to  the  limita- 
tions or  exceptions  that  exist  in  that- 
agreement.  But  the  mere  delivery  by 
such  intermediate  carrier  to  the  carrier 
from  whom  he  recived  the  goods,  of  a 
receipt  containing  a  condition  that  the 
value  of  the  property  at  the  place  of 
shipment  shall  govern  in  the  event  of 
loss,  is  not  a  contract  made  with  the 
owner,  and  does  not  change  the  com- 
mon-law rule  as  to  the  measure  of 
damages  in  an  action  against  the  in- 
termediate carrier  for  loss  of  the  goods 
on  his  route.  (Id.) 

30.  Although  the  general  rule  is  that  the 
liability  of  common  carriers  who 'have 
received  goods  for  tiansportatiou, 
either  as  such  or  as  bailees  only,  is 
continued  until  the  actual  delivery 
thereof  to  the  consignee,  at  the  place 
of  destination ;  yet  where  actual  de- 
livery is  impossible,  because  the  con- 
signee cannot  be  found,  or  has 
neglected  to  take  the  goods  away 
wichin  a  reasonable  time,  the  carrier 
may  divest  himself  of  his  common  law 
liability  as  such,  by  storing  them  in  a 
warehouse,  belonging  to  either  him- 
self or  to  another,  for  the  benefit  atid 
at  the  charge  and  ordinary  risk  of  the 
owner,  and  to  be  delivered  to  him  by 
the  store-keeper  upon  payment  of 
warehouse  charges,  together  with 
those  of  the  carrier.  (Hedges  agt. 
Hudson  River  Railroad  Co..  6  Robt., 
119.) 

33.  So,  also,  where  the  consignee  fails  to- 
take  away  the  goods  within  a  reason- 
able time  after  he  has  notice  of  their 
arrival,    the    carrier's     extraordinary 
common  law  risk  ceases  at  the  end  of 
such  time,  although  the  goods  may  still 
remain  upon   his   carriage   or  vessel 
(Id.) 

34.  By  usage,  too,  where  the  same  exists, 
goods  may  be  deposited  by  the  carrier 
at   a    customary    place    of   receiving 
them,   such   as  a  wharf,   and   if    the 
person  whose  duty  it  is  to  receive  them 
shall  fail  to  take  them  away  within  a 
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reasonable  time  after  notice  thereof, 
the  carrier  will  thenceforth  be  dis- 
charged of  all  liability.  (Id.) 

35.  A   common    carrier    cannot    legally 
divest    himself   of    his  common   law 
liability  as  such  carrier  in   any  other 
•way,   where  the    cousigaee  can    be 
found,  than  by  an  actual  delivery  of 
the  goods  to  such   consignee,  or  by 
giving  notice  to  him,  with  reasonable 
diligence,  and    his   failure,  after  the 
lapse  of  a  reasonable  time  for  that  pur- 
pose, to  take  them  away.    (Id.) 

36.  The  rule'  adopted  in  Massachusetts, 
that  where  it  is  the  usage  for  a  rail- 
road company  to  deliver  goods  by  dis- 
charging them  upon  their  own  plat- 
form,   without    giving  notice   to    the 
consignee  or  owner,  the  persons  send- 
ing goods  by  them  must  be  presumed 
to  have  assented  to  such  usage,  does 
not  prevail  in  this  state,     (hi.) 

27.  A  different  rule  does  not  obtain  here, 
in  regard  to  railroad  companies,  from 
that  which  controls  all  other  common 
carriers,  whether  by  land  or  water. 
(Id.) 

38.  Where    goods,  transported  by   rail- 
road,  after   reaching  their    place   of 
destination,   are,    before    delivery    to 
the  consignees,  and  while  yet  remain- 
ing in  the  freight  car,  destroyed   by 
tire-sthe    consignees  using    due    dili- 
dence  in  regard  to  taking  them  away 
— the  carriers  are  liable.     (Id.) 

39.  Where  a  cask  of  brandy  was  shipped 
by  the  plaintiff,  at  Syracuse,  on  the 
defendant's  railroad,    consigned  to  a 
person  at  Oswego,  which  was  proved 
to  have  been  in  good  order  when  it 
left  the  plaintiff's  store  to  be  delivered 
to  the  defendant,  and  to  have  been  re- 
ceipted by  the  defendant's  agent,  but 
when  it  was  delivered  to  the  consignee, 
the  cask  was  injured  and  leaking,  and 
a  portion  of  the  brandy  had  leaked 
out: 

Held,  that  the  justice  was  warranted  in 
finding,  upon  this  evidence,  that  the 
cask  was  in  good  order  when  delivered 
to  the  defendant,  and  that  it  was  in- 
jured while  in  its  charge.  (Howe  agt 
The  Oswego  and  Syracuse  Railroad  Go 
56  Barb.,  121.)  " 

40.  The  law  holds  a  carrier  responsible 
to  the  owner,  for  all  loss  and  damage 
of  the  property  entrusted  to  his  care, 
whether  it  arises  from  his  own  negli- 
gence    or    that    of    his    servants,   or 
of    third    persons;   or  whether  it  be 
caused  by  the  tortious  acts  of  himself 
or    others,    who    are  not  the    public 
enemies ;  or  whether  it  be  by  unavoid- 


able accident,  not  caused  by  the  act  of 
God.     (Id.) 

41.  Against  all  such  losses  the  carrier  is 
an  insurer,  and   he  must  make   them 
good,  whatever  may  be  their  extent ; 
and  it  is  no  answer  to  the  claim  of  the- 
owner,  that  he  has  done  the  best  he 
could.     (Id.) 

42.  But  this  principle  of  law  is  not  to  be 
applied  in  such  a  manner  as  to  call  for 
unnecessary  forfeitures  on  the  part  of 
the  carrier ;  nor  so  as  to  compel  him- 
to  be  the  purchaser  of  the  bulk  of  a 
consignment  committed  to  him,  when 
only  a  part  of  it  is  injured  or  lost ;  un- 
less the  injury  or  loss  be  such  as  to 
render  the  residue  unmerchantable,  or 
unfit  for  the  use  to  which  such  property 
is  ordinarily  applied.     (Id.) 

43.  Where  a  cask  containing  ten  gallons 
of  brandy  was  delivered  by  the  plain- 
tiff at  Syracuse,  to  the  defendant,  to 
be  transported  to   Oawego  and  there 
delivered  to  A.,  which,  when  received 
by  the  defendant  was  in  good  order, 
but  on  delivery  to  the  consignee,  the 
cask    was    injured  and  leaking,   and 
about  a  gallon  of  brandy  gone  from  it} 

Held,  in  the  absence  of  any  claim  or 
proof  that  the  nine  gallons  delivered 
were  of  any  less  value  per  gallon  than 
they  would  have  been  if  the  other 
gallon  had  not  leaked  out,  that  it  was 
the  duty  of  the  consignee  to  receive 
the  same ;  and  ihat  the  plaintiff  was 
entitled  to  recover  only  for  the  cask 
and  for  the  quantity  of  liquor  that  waa 
missing.  (Id.) 

44.  Receiving  from  a  carrier  property 
which  has  been  damaged  by  him,  or  a 
part  of   which  has  been  lost,   is  no 
waiver  of  the  claim  for  compensation 
for  all  the  damages  sustained.    (Id.) 

45.  As  respects  water  borne  goods,  the 
general   rule  is  well    settled,   that    a 
delivery   on  the   wharf,  at  a  proper 
time,  with  notice  to  the  consignee,  dis- 
charges the  carrier.  (Redmond  agt.  The 
Liverpool,  New  York  and  Philadelphia* 
Steamship  Co.,  56  Barb.,  320.) 

46.  Where  the  duties  and  dutiable  goods 
are  not  paid,  of  necessity  under  the 
acts  of  congress  and  the  treasury  regu- 
lations of  the  port  of  New  York,  made 
pursuant    thereto,    the    custom-house 
officers  are  the  only  persons  authorized 
to  receive  such  goods  on  the  wharf. 
(Id. 

47.  When    they  do    so    receive    them, 
whether  unladen  in  the  day  or  night 
time,  the  liability  of  the  carrier  ter- 
minates.    (Id.) 
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48.  The  true  measure  of  damages  for  the 
non-delivery  of  goods  entrusted  to  a 
carrier,  without  fraud  or  fault  ot  the 
master,   is  the  current   value   of  the 
goods  at  the  place  of  destination,  less 
the  charges  for  freight  at  the   time, 
when  the  goods  ought  to  have   been 
delivered  there.     (If  ice  agt.    The  On- 
tario Steamboat  Co.,  56  Barb.,  384.) 

49.  In    an  action  against  a  carrier,   to 
recover  the  value  of  goods  delivered 
to  him  in  this  state  to  be  transported 
to  Montreal,  and  which  are  destroyed 
by    fire,  while  on  the   passage,  it  is 
error  to  allow  for  damages  the  amount 
that  the  property  was  worth  in  Mon- 
treal on  the  day  it  was  destroyed,  in 
American    money,    or     legal    tender 
notes.     (Id.) 

50.  In  such  a  case,  the  amount  of  dam- 
ages is  governed  by  the  general  rule 
that  debts  due  in  one  country  and  sued 
for  in  another,  are   to   be    computed 
•where  the  action  is  brought,   in  the 
courrency  of  the  country  where  the 
debt  was  payable,  and  without  adding 
or  subtracting  on  account  of  any  depre- 
ciation there  may  be  in  the  currency 
of  either  country.   (Id.) 

51.  In  an  action  against  common  carriers 
by  sea,  to  recover  the  value  of  a  cask 
of  wine  brandy,  the  contents  of  which 
are  lost  on  the  voyage,  by  leakage,  it 
is  erroneous  to  charge-the  jury  that  the 
only  question  is  whether  the  cask  was 
properly  made,  and  sufficient,  so  that 
with    ordinary  care,  or    proper  care, 
the    cask     would    have    reached    its 
destination  in    safety  ;    because    that 
•withdraws  from  the  jury  the  question 
•whether  the  cask  was  properly  stowed, 
an  element  in  the  cause  to  the  benefit  of 
which  the  defendant  is  entitled.  (Tysen 
agt.  Moore,  56  Barb.,  442.) 

See  CONSIGNOR  AND  CONSIGNEE.    (Id.) 
TELEGRAPH  COMPANIES.    (1  Lans- 


COMMON  SCHOOL  FUND. 
Set  CONSTITUTIONAL  LAW.    (42  JV.  T.) 

COMPARISON  OF  WRITINGS. 

See  EVIDENCE.  (1  Lansing.) 

COMPETITION  IN  TRADE. 

1.  Only  a  strong  and  clear  violation  of 
some  law  or  duty  owed  by  the  defend- 
ants to  the  public,  whereby  an  in- 
dividual is  prejudiced,  or  to  such 


person,  will  induce  a  court  of  equity 
to  interfere,  so  as  to  restrain  compe- 
tition in  trade.  (Master ton  agt.  Short, 
7  fiobt.,  241.) 

See  HACKNEY  COACHES.    (Id.) 

COMPLAINT. 

I  An  order  made  at  special  term  deny- 
ing motion  to  strike  out  certain  portions 
of  the  complaint  as  irrelevant,  or  that 
it  be  made  more  definite  and  certain,  is 
not  appealable  to  the  general  term. 
(Murphy  agt  Dickinson,  ante,  66.) 

2.  Where  the  facts  firstly  stated  in  the 
complaint  constitute  a  cause  of  action 
for  false  imprisonment  and  secondly,  a 
statement  of  facts  which  would  con- 
'stitute  a  cause  of  action  for  malicious 
prosecution,  but  these  statements  are  so 
mended  and  run  into  each  other  as  to 
constitute  the  narration  of   an  entire 
transaction — claiming  damages  for  the 
false  imprisonment  as  well  as  for  the 
malicious  prosecution,  a  demurrer   to 
the  complaint  that  several   causes  of 
action  are  improperly  united,  cannot 
be  sustained.    McCuNN,  J.,  dissenting. 
(Henderson  agt.  Jackson,  ante,  168.) 

3.  A  motion  that  the  causes  of  action  be 
separately  stated  and  numbered,  &c., 
should  first  be  made,  that  the  court  can 
at  once  see  that  there  are  two  distinct 
causes  of  action.    Not  require  the  court 
upon  a  demurrer,  to  sift  out  the  whole 
transaction  alleged,  in  order  to  ascer- 
tain whether  two  distinct   causes  of 
action  are  staled,  which  constitute  a 
misjoinder.    (Id.) 

4.  Claims  against  one  defendant  alone, 
and  in  his  individual  capacity,  cahnot 
be  joined  in  the  same   complaint  with 
claims  against  him  as  trustee,  and  such 
claims  cannot  either  of  them,  be  joined 
with  demands  against    other   defend- 
ants.   (Smith  agt.  Geortner,  ante,  185.) 

5.  Where  the  complaint  stated  that  the 
plaintiff  and    defendant  were  copart- 
jieis  iu  mercantile  business;  that  they 
dissolved  their  copartnership  on  a  cer- 
tain day,  at  which  time  it  was  agreed 

that  an  inventory  should  be  taken  of 
the  assets  of  the  firm,  including  the 
notes  and  accounts  due  to  it,  and  that 
the  defendant  should  pay  the  plaintiff 
one  half  of  the  amount  of  the  inven- 
tory, deducting  a  certain  debt,  and  also 
deducting  one  half  the  liabilities  of  the 
firm,  which  the  defendant  assumed  to 
pay,  and  that  thereupon  such  inventory 
was  taken,  the  precise  amount  due  to 
the  plaintiff  ascertained  and  agreed 
upon,  and  the  defendant  went  into 
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possession,  and  has  ever  siuce  held  the 
possession : 

Held,  that  the  complaint  clearly  stated  an 
action,  at  law.  (Short  agt.  Barry,  ante, 
210.) 

<.  Although  the  complaint  in  its  demand 
for  judgment,  also  contained  a  de- 
mand that  an  account  of  the  part- 
nership dealings  be  taken;  and  that  the 
plaintiff  have  judgment  for  the  Hal 
ance  found  due  him  on  such  account- 
ing ;  suuh  demand  for  accounting 
was  merely  nugatory,  as  it  was  not 
only  wholly  unsupported  by  any  alle- 
gations of  the  complaint,  but  was  in- 
consistent with  the  case  made  by  i.. 
The  referee  was.  therefore,  in  error, 
in  proceeding  with  an  accounting  in 
the  case.  (Id.) 

7.  In  an  action  for  false  imprisonment, 
where  the  several  subjects  of  the  com- 
plaint, as  alleged  in  the  complaint, 
nave  reference  to  an  entire  but  contin- 
uous transaction,  with  special  circum- 
stances of  injury  or  aggravation  as  to 
each  step  in  the  progress  of  the  affair, 
and  they  constitute  a  single  cause  of 
action  for  injury  to  the  person,  with  or 
without  force,  in  the  several  occurren- 
ces stated,  such  allegations  cannot  be 
stricken  out  as  irrelevant  and  redund- 
ant. (Sheldon  agt.  Lake,  ante,  489.) 

'8.  But  allegations  that  such  acts  are  con 
trary  to  the  laws  of  the  state  and  in 
violation  of  the  same,  being  matters  of 
form  or  conclusions  of  law,  not  neces- 
sary or  proper  to  be  stated,  will  be 
stricken  out  as  irrelevant  and  redund- 
ant. (Id.) 

PRACTICE.    (6  Sobt.) 

9.  An    averment   of   want  of   probable 
cause,   in  a  complaint    for    malicious 
prosecution,  is  indispensable  ;  a  mere 
allegation  that  the  charge   was  false 
does  not  include  in  it  an  averment  that 
there  was  no  probable  cause  for  mak- 
ing the  charge,  nor  is  an  averment  of 
malice  an  averment  of  want  of  proba 
ble   cause,  since,  although  malice  be 
proved,  that  fact  does  not  prove  a  want 
of  probable  cause.    (Given  agt.  Webb. 
7  Mobt,  65.) 

10.  An  error,  in  a  reference  in  a  com- 
plaint, to  the  section  of  a  statute  under 
which  an  action  is  brought,  and  plain- 
ly a  mistake  of  the  draftsman  or  copy- 
ist of  the  pleading,  may  be  disregarded 
as  clerical.     (Me Sara  agt.  Eastman,  7 
Robt.,  137.) 

11.  A  pnblice  statute  need  not  be  recited/ 
or  even  referred  to,  in  a  pleading.      It 
is  sufficient  if  the  case  is  brought  with- 
in it.     (Id.) 


12.  A   reference,  in  a  complaint,  to  one 
section  of  a  public  statute,  instead  of 
another,  is  mere  surplusage,  and  the 
error  will  be  disregarded  ;  more  espe- 
cially where  all  question  as  to  the  sec- 
tion intended,  is  removed  by  a  subse- 
quent averment  in  the  complaint,  that 
the  defendant  has  failed  to  perform  a 
specified  duty,  as  required  by  "said 
law,'1  which  is  one  mentioned  in  the 
latter  section  of  the  statute  only.    (Id.) 

13.  The  introduction,  in  a  complaint,  of 
an  averment  of  a  forcible  entry  upon 
the  plaintiff's  premises,  in   the  same 
statement  with  an  allegation  of  an  un- 
lawful carrying  away  9f  property  of 
his,  under  the  present  forms  of  proceed- 
ing in  an  action,  does  not  prevent  a  re- 
covery for  the  latter;  although  there 
be  no  evidence  offered  of  such  forcible 
entry.      (Colton  agt.   Jones,   7  JBobt., 
164.) 

14.  The  remedy  for  an  omission  to  state 
separately,  in  a  complaint,  causes  of 
action  wfiich   may  be  joined,  is  not  by 
demurrer,  motion  to  strike  out,  or  com- 
pel the  plaintiff  to  elect  between  them ; 
much  less  by  an  objection  on  the  trial, 
but  by  a  motion  to  make  the  complaint 
definite  and  certain,  so  that  the  defend- 
ant may  know  whether  he  ha»  one  or 
two  causes  of  action  against  which  to 
contend.     (Id.) 

15.  The  general  principle  by  which  the 
sufficiency  of  a  pleading,  in  actions  for 
divorce  pro  causa  adultery,  is  to  be 
tested  is,  that  the  charge  should  be  sta- 
ted with  such  definiteness  and  certain- 
ty as  will  be  sufficient  to  enable  the 
defendant  to  know  what  he  will  be  re- 
quired to  meet  bv  proof,  at  the  trial. 
(Pramagiori  agt.  jPramagiorL  7  Mobt., 
302.) 

16.  Hence  the  name  of  the  person  with 
whom,  the  place  where,  and  time  when, 
the  adultery  was  committed,  should  be 
set  forth  in  the  complaint     (Id.) 

17.  This  rule,  however,  though  general, 
is  not  universal.    It  is  subject  to  mod- 
ification to  an  extent  required  by  the 
exigencies   of  the   particular  action ; 
provided  the  above  principle  is  not  in- 
fringed.    (Id.) 

18.  Where  a  complaint  alleged  that  the 
defendant  had  committed  several  acts 
of  adultery  with  one  8.  R.,  which  acts 
were  committed  at  the  plaintiff's  resi- 
dence in  Broome  street,  and  at  a  house 
of  ill  fame  in  Spring  street,  and  at  div- 
ers other  times  and  places  in  the  said 
city  ;  Held,  that  the  allegation  "  at  di- 
vers other  times  and  places  in  said 
city  "  was  wholly  insufficient  to  enable 


548 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


the  defendant  to  prepare  to  meet  it  at 
the  trial.  And  that  with  respect  to  the 
allegation  of  adulteries  in  Spring 
street,  there  was  no  reason  why  the 
general  rule  should  not  be  complied 
with,  and  the  number  of  the  house,  or 
at  least  the  block  in  which  it  was  situ- 
ated, be  given,  where  the  adultery  was 
alleged  to  have  been  committed  there 
quite  recently.  (Id.) 

19.  Held,  also,  that    the  plaintiff     was 
bound  to  specify,    particularly,    in  the 
complaint,  the  location  of  the  house  in 
Spring  street ;  or,  if  unable   to   do  so, 
should  refer  to  the  particular  nature  of 
the  proof  by  which  the  allegation  was 
to  be  supported.     (Id.) 

20.  Where  the  complaint  in  an  action   is 
dismissed,  before  the  issues  have  been 
tried,  or  a  verdict  of  the  jury  given,  the 
•udgment  of  dismissal  is  no  bar  to  a 
subsequent  action  for  the  same  cause. 
(  Wheeler  agt.  Ruckman,  7  Robt.,  447.) 

21.  Where  a  complaint  is  dismissed  for 
want  of  proper  parties,  and  not  on  the 
merits,  the  judgment  of  dismissal  is  no 
bar  to  a  subsequent  action.     (Id.)' 

AMENDMENT  OF.    See  PARTIES.     (Id.) 
JUDGMENT   ON   DEMURRER   TO.      Sef. 

DEMURRER.    (Id.) 

DISCONTINUANCE.    (Id.) 

TRIAL     (Id.) 

AMENDMENT.    (Id.) 

CORPORATIONS.    ( Id. ) 

USE  AND  OCCUPATION.    (Id.) 

DISCRETION.    (1  Laming.) 

SUMMONS.    (Id.) 

TELEGRAPH  COMPANIES.    (Id.) 

FORCIBLE  RE-ENTRT  AND  DETAIN- 
ER.    (Id.) 

PRACTICE.    (Id.) 


COMPOUNDING  A  CRIME. 

1.  Where  a  person  was  arrested  and  com- 
mitted to  jail,  on  a  charge  of  obtaining 
Eroperty  by  false  pretences,  and  before 
is  examination,  several  persons  agreed 
with  the  complainant  to  give  him  their 
note,  for  the  amonnt  of  his  claim,  and 
including  also  constable's  fees,  together 
•with  some  other  items  the  prisoner 
owed  some  other  parties,  which  the 
claimant  was  to  assume,  and  have  the 
prisoner  released,  so  that  he  could  go 
to  work  and  earn  enough  to  pay  up  the 
note,  and  this,  arrangement  was  con- 
summated, and  the  prisoner  accord- 
ingly released : 

JTeld,   that  the  note  was  void,  on   the 
,  ground  that  it  was  given  upon  a  cor- 
rupt  agreement  to  settle  or  compound 
a    crime,   and    to  abandon  a  pending 


criminal  prosecution.     (Conderman  agt, 
Trenchard,  ante,  71). 

2.  It  was  not  necessary  for  the  defend- 
ants, who  gave  the  note,  to  prove  that 
the  complainant,  in  terms,  agreed  to 
compound  the  crime,  in  order  to  render 
invalid  the  note.  If  it  is  apparent  that 
snch  was  the  intention  of  the  parties, 
and  the  agreement  was  such  as  to  carry 
out  that  intent,  it  is  enough. — (Id.) 

COMPTROLLER. 

See  CONSTITUTIONAL  LAW.    (42  JV.  Y.) 

1.  On  an  appeal  by  the  supervisors  of  the 
town  of  Watertown  (under  $  13,  Lawt 
1859,  chap.  312),  from  the  decisions 
of  the  supervisors  of  Jefferson  county, 
in  the  equalization  of  assessments,  the 
comptroller  made  his  determination, 
upon  proofs  taken  before  a  referee,  ap- 
pointed by  him  tor  the  purpose, — Held, 
the  statute  gave  him  authority  to  do 
so,  (People  agt.  Hillhouse,  1  JL/ansing, 
87.) 

See  MANDAMUS.    (Id.) 

CONDITION. 

gee  ADVANCEMENT.    (42  2V.  Y ) 
BILLS  OF  EXCHANGE.    (Id.) 

CONFEDERATE  MONEY. 
See  PAYMENT.    (42JV.  T.) 

CONFESSIONS. 

See  EVIDENCE.    (42  JV.  T.) 

CONSIDERATION. 

1.  An  agreement  not  to  withdraw  from  a 
bank  paper  left  with  it  for  collection, 
and  not  to  sue  upon  claims  against  the 
bank  is  sufficient  consideration  for  the 
note   of    third  persons.     (Meek,     and 
Farmers'  Bank  of  Albany  agt.  Wixson, 
42  N.  JT.,  438.) 

2.  The  plaintiff  demanded  that  the  Bank 
of  Sing  Sing  pay  or  secure  certain  mon- 
eys due,  and  to  become  due,  from  it  to 
the  plaintiff,  and  also  that  it  return  cer- 
tain notes  and  other  papers  of  the  plain- 
tiff held  by  that  bank  for  collection. 
The  defendants  requested  the  plaintiff 
not  to  take  legal  action  for  the   collec- 
tion of  theinbebtedness  accrued  and  to 
accrue,  and  not  to  withdraw  the  notes 
held  for  collection.    In  consideration 
of  the  plaintiff's  granting  this  request, 
the  defendants  executed  and  delivered, 
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and  the  plaintiff  accepted,  their  promis- 
sory note,  payable  in  one  month.  Held, 
that  there  was  a  valid  consideration, 
both  in  the  forbearance  to  sue  and  in 
permitting  the  notes  held  for  collection 
to  remain,  and  the  defendants  were 
liable.  '(Id.) 

See  GRANTEE.    {(Id.) 

VENDOR  AND  PURCHASER  OF  LANDS. 

(Id.) 
MARRIED  WOMAN.    (Id.) 

CONSIGNMENT. 

1.  The  plaintiffs   delivered   gold    to   N. 
Bros.,  of  San  Francisco,  to  be  shipped 
to  New  York.     N.  Bros,  shipped  the 
«ameby  bill  of  lading;  in  the  name  of 
S.,  directed  to  N.  Bros,  at  New  York, 
and  by  the  same  steamer  sent  a  mem- 
orandum of  the  gold,  with    an    order 
upon  their  consignee  indorsed  thereon, 
directing  the  delivery  of  the  gold    to 
C.,  the  plaintiffs'  broker.     The  plain- 
tiffs held  an  open  policy  of  insurance 
from  the  defendant  insuring  C.  on  their 
.account,  upon  gold  "  consigned  to  C. 
by  regular  invoice  and  bill  of  lading." 
This  policy  also  provided   that   risks 
shoulabe  reported  for  indorsement,  as 
eoou  as  known  to  the  assured.  On  re- 
ceipt of  a  telegram  from  the  plaintiffs, 
announcing  the  shipment  of  the  gold  in 
-question,  "  under  bill  of  lading  from  N. 

,  Bros,  to  N.  Bros.,"  C.  showed  the  same 
to  the  president  of  the  defendant,  call- 
ing his  attention  particularly  to  the 
language  thereof,  who  said  "  it  did  not 
make  any  difference,"  and  directed  him 
to  the  entry  clerk,  by  whom  this  risk 
•  was  then  indorsed  upon  the  policy. 
The  defendant  afterward  received  the 
premium  upon  this  risk.  Held,  that  the 
policy  of  insurance  covered  this  gold. 
It  was  .shipped  "  by  regular  invoice 
and  bill  of  lading,"  and  the  order  of  the 
shipper  in  favor  of  C  was,  in  effect,  an 
assignment  of  the  bill  of  lading,  equiv- 
alent to  a  consignment  to  C.  (Block 
agt.  Columbian  Ins.  Co.,  42  N.  Y., 

2.  Held,  further,  that  evidence  of    the 
conversation  with  the  president  of  the 
company,  and  of  the  entry  of  ihe  risk 
•was  competent,  to  charge  the  defend- 
ant with  Knowledge  of  a  custom  among 
shippers  of  gold  to  unite  consignments 
of  small  amounts  and  ship  them  in  the 
name  of  one  person,  to  secure  the  ben- 
'eftt  of  a  lower  rate  of   freight;  and 
that  this  risk   was  accepted   upon  the 
shipment  so  made,  with  reference  to 
that  custom.     (Id.) 

3.  Held,  further,  that  the  receipt  of  the 
premium  by  the  defendant  was  a    rati- 


fication of  the  act  of  its  president  in 
recognizing  this  risk  as  covered  by  the 
insurance.  (Id  ) 

CONSIGNOR     AND     CONSIGNEE. 

1.  Although  the  accounts  between  con- 
signor and  consignee  are  adjusted,  up 
to  a  certain  period,  and  a   specified 
sum  is  agreed  to  be  paid  by  the  former 
to  the  latter,  for  commissions  and  ad- 
vances, the  consignee  is  entitled  to  a 
lien   upon    the    goods,   not    only   for 
that  sum,   but  for  interest  upon  ad- 
vances   subsequently  made  by    him. 
Hence  a  tender  of  the  sum  so  agreed 
to  be  paid,  without  including  such  in- 
terest, will  not  entitle  the  consignor 
to   recover    possession   of  the  goods. 
{ Heint  agt.  Peine,  6  Jiobt.,  420.) 

2.  The  original  shipper  of  goods,  upon  a 
boat  or  vessel,  to  rtransportation  under 
the    ordinary   bill    of   lading,    or  its 
equivalent,    remains     liable     to    the 
master    for    freight    money     earned, 
although   the  latter  delivers  the  con-  • 
signmeut  without   exacting  payment 
for  carriage,  of  the   consignee ;    and 
this    is    so,  although    the    consignee 
offers  to  pay  the   freight,  which  the 
master  refuses  to  receive.    (GiUan  agt 
Madden,  I  Lansing,  172.) 

3.  M.  shipped  goods  to  W.,  the  bill  of 
lading  contained  a  marginal  memoran- 
dum, "Ac.  H.  &  Co.  :>?— 

Held,  M.  must  nevertheless  be  deemed 
the  consignor.  (Id.) 


See  BILL  OF  LADING. 
EVIDENCE.   (Id.) 


(Id.) 


CONSPIRACY. 

1.  The  by-laws  or  pledge  of  an  incor- 
porated association  of  master  work- 
men, subscribed  by  the  defendant, 
provided  that  any  member  of  the 
association  found  guilty  by  its  com- 
mittee of  working  for  less  prices  than 
those  fixed  by  the  association,  should 
forfeit  to  it  twenty-five  per  cent,  of  the 
price  fixed  for  the  same  work,  the 
penalty  to  be  collected  in  the  name  of 
the  association  by  process  of  law : 

Held,  on  demurrer  to  the  complaint,  in 
an  action  by  the  association  to  collect 
such  a  penalty,  (1.)  That  such  an 
association  was  not  an  unlawful  com- 
bination to  commit  any  act  injurious 
to  trade  or  commerce  within  the  mean- 
ing of  1  Rev.  Stat.  691,  $$  8,  9.  (2.) 
That  such  a  by-law  or  pledge  was  not 
unlawful  as  made  in  restraint  of  trade. 
(3.)  That  the  by-law,  being  one  which 
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the  association  had  the  power  to  make, 
the  association  had  also  the  power  to 
attach  to  its  violation  a  penalty,  and  an 
action  might  be  maintained  for  its  re- 
covery. (Matter  Stevedores'  Associa- 
tion agt.  Walsk,  2  Daly,  1.) 

Held  further,  that  the  word  "  forfeit,"  as 
used  in  the  by-laws  was  not  equivalent 
to  &  forfeiture,  but  meant  a  mere  pecu- 
niary penalty.  (Id.) 

2.  That  it  is  not  unlawful  for  any  num- 
ber of  journeymen  or  master  work- 
men to  agree  on  the  one  part  that  they 
will  not  work  below  certain  rates,  or 
on  the  other  that  they  will  not  pay 
above  certain  prices  ;  but  any  associa- 
tion or  combination  for  the  purpose  of 
compelling  journeymen  or  employers 
to  conform  to  any  rule,  regulation, 
.  or  agreement  fixing  the  rate  of 
wages  to  which  they  are  not  parties, 
by  the  imposition  of  penalties,  by 
agreeing  to  quit  the  service  of  any 
employer  who  employs  journeymen 
below  certain  rates,  unless  the  journey- 
men pays  the  penalty  imposed  by  the 
combination,  or  by  menaces,  threats, 
intimidations,  violence,  or  otner  un- 
lawful means,  is  a  conspiracy  for  which 
the  parties  entering  into  it  may  be  in- 
dicted. The  grounds  on  which  People 
agt.  Fisher,  (14  Wend.,  9,)  was  decided, 
reviewed,  and  the  rules  governing 
trades-unions  stated.  (Id.) 

See  ELECTION  OF  DIRECTORS.  (1  Lans- 

*'#•)    , 
EVIDENCE.    (Id.) 

CONSTABLE. 

1.  It  is  no  defense  to  an  action  Drought 
by  a  constable  upon  an  ageeernent  by 
the  plaintiffs  in  an  execution,  to  in- 
demnify him  against  the  costs  of  a 
suit  brought  by  him  against  a  deputy 
sheriff  for  levying  upon  and  selling 
property  which  the  constable  had  pre- 
viously levied  on,  that  when  the  de- 
fendants agreed  to  indemnify  the 
plaintiff  they  did  not  know  that  he 
had  levied  other  executions  upon 
the  same  propertv  levied  upon  by 
virtue  of  theirs.  (Berry  agt.  Heming- 
way, 56  Barb.,  70.) 

CONSTITUTION. 

1.  The  amended  judiciary  article  (article 
eix  of  the  Constitution  of  tbe  State  of 
New  York,)  took  effect  January  1st, 
1870.  Previous  to  that  time,  justices 
of  the  supreme  court  were  not  dis 
qualified,  bv  the  provisions  of  section 
eight  of  tfiat  article,  from  sitting  at 
general  term  in  review  of  their  own 


decisions,  although  such  general  term 
was  held  after  the  board  of  state  can- 
vassers had  announced  the  result  of 
the  canvas.-*,  showing  the  adoption  of 
that  amendment.  ( /fea/ agt..  The  Peo- 
plf,  '270 ;  Rickter  agi.  Poppenliausen, 
42  N.  r-.,373.) 


CONSTITUTIONAL  LAW. 

1  The  act  of  congress  approved  March 
3,  1^65,  (section  121.)  providing  addi- 
tional penalties  for  the  crime  of  deser- 
tion from  the  military  and  naval  servicc- 
of  the  United  States,  includiug  the  for 
feiture  of  citizenship,  &c.,  is  not  uncon- 
stitutional. It  is  not  an  ex  post  facto 
law  ;  neither  isJt  a  bill  of  attainder,  for 
the  reason  that  it  contemplates  a  trial 
by  a  court  marshal  to  enforce  such 
penalties.  (  Gothcheus  agt.  Matheton, 
ante,  97.). 

2.  The  actof  April  13,  1857,  section  three,. 
providing  tor  the  giving  of  an  under- 
taking on  removing  a  cause  from  a  dis- 
trict court  in  the  city  of  New  York  to- 
the  court  of  commo.i  pleas,  is  not  un- 
constitutional, on  the  ground  that  the 
legislature  have  no  power  to  compel 
the  giving  of  security  upon  a  mere 
change  of  forum.  This  section  affects 
the  remedy  only,  and  does  not  impair 
the  obligation  of  a  contract  or  take 
away  any  vested  right.  And  the  right 
ot  the  legislature  to  provide  for  and 
regulate  the  practice  of  the  courts,  ia 
well  settled.  (Johnson  agt.  A.ckerson, 
ante,  222.) 


3.  The  provision  contained  in  the  charter 
of  the  city  of  Buffalo,  authorizing  its- 
com-mon  council    to   maintain    public 
schools  in  said  city,  which  shall  be  free 
to  all  white  child'ren,    between  certain 
ages,  residing  within  their  respective 
school  districts  ;  and  the  provision  that 
such'    common   council   may    establish 
one  or  more  public  schools  which  shall 
be  free  to  the  colored  children  of  said 
citv.  as  well  as  section  one,  of  title  ten, 

of  chapter  lv!81,  of  the  laws  of  1864, 
by  which  a  similar  authority  is  confer- 
red upon  the  school  officers  of  all  the 
incorporated  cities  and  villages  of  the 
state  ;  are  not  unconstitutional,  nor 
contrary  to  the  act  of  congress  com- 
monly called  "the  civil  rights  bill." 
(Dallas  agt.  Fosdick,  ante,  ^49.) 

4.  In  respect  to  every  act  of  the  legisla- 
ture, promulgated  as  a  law,  it  must  be 
presumed  that  it,  was  correctly  passedr 
and  the  contrary  must   be  made  to  Ap- 
pear by   proof.      (Matter  of  Tax-Pay- 
ers of  Kingston,  ante,  444.  ) 

5.  The    "  public    moneys  or  property/* 
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Btated  io  the  constitution  of  the  state, 
can  only  mean  property  belonging  to 
the  state,  strictly  such  as  the  collected 
revenues  of  the  state  from  any  source, 
the  buildings  owned  by  the  state,  the 
state  canals,  the  salt  springs,  &c.  (Id.) 

6.  But  the  law  of  1869,  providing  for  the 
bonding  of  a  town  by  a  majority  of  the 
tax -payers,  for  the  purpose  of  building 
a  railroad,  does  not  thereby  appropri- 
ate any  of  the  public  moneys  or  prop- 
erty of  the  state,  as  it  is  in  fact,  the 
moneys  or  property  of  the  individual 

tax-payers  of  the  town  that  become 
liable  to  be  taken  to  pay  the  interest 
or  principal  of  the  bonds  issued,  not 
moneys  or  property  belonging  to  them 
collectively.  (Id. ) 

7.  Nor    is  the  taking  of   stock  by  the 
town,  in  aid  of  such  railroad,  "  lending 
the  credit  of  the  state,"  even  as   a  sub- 
division of  it,  to  such   corporation,   as 
prohibited  by  the  constitution.     Nor  is 
it  strictly  "  lending  the  credit"   of  the 
town  to'take  stock  in  a  railroad  com- 
pany.   It  is  rather  acquiring  title  or 
property  in  a  corporation  and  paying 
its  price  or  value.     The  town   by   tak- 
ing the   stock,  becomes  a  stockholder, 
and  sustains  the  Name   relation  to    the 
company  as  an  individual  stockholder. 
lid.) 

8.  The  act  entitled  "  an  act  in  relation  to 
the  fees  of  the  sheriff  of  the  city  and 
county  of  New  York,  and  to  the  fees 
of  referees  in  sales  in  partition  cases," 
passed  May  4th,  1869,  (Laws  of  1869, 
ch.,  569.)  is  a  local  act.  embracing  more 
than  one  subject ;   and  as  the  subject 
of  exclusive  power  in  the  sheritf   to 
make  sales  in  that  city   and  county, 
nnder  the   decrees    of    any   court  of 
record  (except  in  partition  and  cases 
where    the  sheriff  is  a  party,)  is  not 
expressed  in  the  title,  the  act  is  .uncon- 
stitutional ;    and   sales  made   in    that 
county   by  referees  under  the   direc- 
tion of  the  court  are  valid      (Gaskin 
agt.  Meek,  42  N.  Y.,  186  ) 

9.  The  constitutional  requirement,  that 
two-thirds    of    the    legislature    shall 
assent  to    an   appropriation  of  public 
moneys  for  local  or  private  purposes, 
applies  to  appropriations  lor  purposes 
either  private  or  local.     (People  agt. 
Allen,  4ZN.  F.,378.) 

10.  An  appropriation  is  for  a  local  pur- 
pose, when   the   money   is  to   be  ex- 
pended in  a  particular   locality,  and 
the  people  of   that  locality  are  to  be 
directly,  and  mainly  benefited  thereby, 
although   the  public  mav   also  be  in- 
cidentally   and    remotely     benefited. 
(Id.) 


11.  The  appropriation  for  the  vmprov  a 
IMI-III  of  the  navigation  of  the  Boquec 
river  Laws  of  1869.  chap.  880,)  is  for 
a  "  local  purpose,"  and  the  act  having 
received  the  assent  of  less  than  two- 
thirds   of   the    legislature,  is    uncon- 
stitutional and  void.     (Id.) 

12.  An  act  of  the  legislature  appropri- 
ating moneys,  from 'the  capital  of  the 
common  school  fund,  to  the  establish- 
ment of  an  astrouimical  observatory, 
is    in    violation    of    the    constitution, 
(article   9,)  and    void.     (People   agt. 
Allen,  42  JV.  Y.,  404.) 

13.  Although  such    appropriation  is  in 
the  form  of  a  loan  or  investment,  it  is 
none  the  less  unconstitutional,  when 
the   specified    security  is    eutrely  in- 
adequate, and  the  act  in  its  practical 
effect,  would    be  a    donation  of  the 
money.    (Id.) 

14.  It  is  not  enough  to  render  a  law  con- 
stitutional that  its  language  should  be 
in  such  form  as  to  comply  with  the  re- 
quirements of  the  constitution  ;  it  must 
comply  with  them  in  substance.     (Id.) 

15.  April  18,  1868,  an  act  was  passed  by 
the  legislature  of  this  state,  entitled 
"an  act  to  incorporate  the  Schenectady 
Astronimical  Observatory,''  providing 
for  an  incorporation  under  that  name, 
and  directing  the  comptroller  to  loan 
to    the     corporation    $60,000    of    the 
capital  of  the.  common  school  fund,  to 
be  "secured   by  a  mortgage  upon  the 
said   observatory   and    site."     It  ap- 
pearing that  the  specified  security  was 
entirely    inadequate,   the   comptroller 
refused  to  make  the  loan : 

Held,  that  the  act  was  unconstitutional 
and  void  as  impairing  the  common 
school  fund  ;  and  the  refusal  justified 
(Id.) 

Held,  further,  that  the  subject  of  this 
loan  not  being  expressed  in  its  title, 
the  act  was  in  violation  of  section  16 
of  the  3d  article  of  the  constitution,  and 
void  for  that  reason.  (Id.) 

See  RIPARIAN  OWNERS.     (Id.) 

WHARFES,  DOCKS  AND  PIERS.  (Id.) 

16.  A  statute,  the  intention  and  design 
of  which,  manifestly,  is  to  deprive  the 
plaintiff,  in  a  judgment  recovered  upon 
contract  which  is  in  existence  and  in 
full  force  when  such  statute  is  passed, 
of    his   remedy   upon  such  judgment 
and  his  rights  thereunder,  forever,  un- 
less the  legislature  shall  in  its  discre- 
tion, at  some  fuiure  time,  by  anew  law, 
provide  for  its  payment,  is  unconstitu- 
tional.    ( Uadlie/d  agt.  The  Mayor,  <fcx 
o/iVew  Yo»-A,  6  Roll.,  501 ) 
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17.  So  held  in  respect  to  the  act  of  the 
legislature,  of  May  1,  1865,  (Laws  of 
1865,   ck    646,   $  5,)   authorizing    the 
board  of  supervisors  of  the  county  of 
New  York,  to  raise  money  by  tax, 
&c.    (Id.} 

18.  The  provision  in  section  10  of  the 
act  of  the  legislature  of  May  4,  1866 
tor  the  levy  of  taxes  in    the  city  of 
New  York,  that  no  judgment  should 
be  entered  ''  by  default  or  otherwise, 
against  the  corporation  of  the  city  of 
New   York,    "  except  upon  proofs  in 
open  court,  that  the  amount  sought  to 
be  recovered  still  remains  unexpended 
in  the  treasury,  to  the  credit  of  the  ap- 
propriation to   the  specific  object    or 
purpose  under  the  claim  sued  for,"  is 
repugnant  to  section  10,  article  1  of  the 
constitution  of  the  United  States,  and 
ia  therefore  void,  as  respects  a  claim 
for  services    performed    for  the   city 
•under  a  contract  made    prior  to  the 
passage  of  such  act.     (Smith  agt.  The 
Mayor,  &c.  of  New  York,  7  Holt.,  190.) 

19.  The  10th  section  of  the  act  of  May 
4,  1866,  is  also  void,  as  being  in  conflct 
with   section  10,  article  3  of  the  con- 
stitution of  the  state  of  New  York, 
which   ordains    that    "no  private   or 
local  bill  which  may  be  passed  by  the 
legislature  shall  embrace    more  than 
pue  subject,  and  that  shall  be  expressed 
in  the  title.     (Id.) 

20.  The    provision    of   the   constitution 
that  no  private  or  local    bill  which 
which  may  be  passed  by  the  legisla- 
ture shall  embrace  more  than  one  sub- 
ject, and  that  shall   be  expressed  in 
the  title,  is  confined  to  private  or  local 
laws,  and  has  no  effect  whatever  upon 
any  provision  contained  in  a  general 
statute.     (Bumkam  agt.  Acton,  i  Holt. 
395.) 

See  STATUTES.    (Id.) 

21.  It  if ems  the  act  of  1867,  entitled  "an 
act  to  prevent  animals  from  running 
at   large    in    the    public    highways," 
passed  April  23,  1862,   "  and  to  create 
a  short  bar  to  actions   arising  under 
said  act,  "Laws  of  1867,  2036,)  is  con- 
stitutional,   so    far    as    it    applies    to 
animals  taken  up  while  thus  running 
at  large  in  the  public  highways.     (So 
held  in  Campbell  agt.  Evans,  54  Barb., 
566,  MORGAN,  J.,  dissenting.)   (McCon- 
nell  agt.  Van  Aerman,  56  Barb.,  534.) 

22.  But  the  act,  it  seems,  is  unconstitu- 
tional, so  far  as  it  authorizes  a  private 
individual  to  seize  and  take  into  his 
custody     animals    found     trespassing 
upon  premises  owned  or  occupied  by 
him,  to  be  disposed  of  under  the  pro- 
visions of  the  same  act.     (Id.) 


23.  But  whether  so  or  not,  if  the  owner 
of  the  animals  thus  trespassing  upon 
the   premises  of  another  succeeds  in 
driving  them  off'  before  they  are  taken 
into  the  actual  custody  and  control  of 
the  distraiuor,  his  right  to  seize  them 
under  the  authority  conferred  by  the 
act  no  longer  exists.     (Id.) 

24.  Section  2  of  chapter  814  of  the  laws 
of  1867,  so  far  as  it  authorizes    any 
person    to    seize    and    Take    into  hw 
custody  "  any  animal  which  may  be 
trespassing  upon    premises  owned  or 
occupied  by  him,    to  be  disposed  of 
under  the  subsequent  provisions   of 
that  chapter,  is  unconstitutional  and 
void.  (Leavitt  agt.  Ttompson,  56  Barb. 
542.  J 

25.  The  act    of   1867,  like  the    act  of 
1862,  in  effect  imposes  a  penalty  upon 
the  owner  of  animals  for  a  mere  pri- 
vate trespass  ;  andin  this  respect  cannot 
be  distinguished  in  principle  from  the 
case  of  Rockwell  agt.  Nearing,  in  the 
court  of  appeals,  (35  N.  Y.,  302.)  (Id  ) 

26.  The  right  of  replevy  is  inseparable 
from    the   right    of    distress    damage 
feasant,  but  the  act  of  1867,  assumes  to 

make  the  distress  taken  irreplevible. 
Such  a  restriction  upon  the  common 
law  remedy  of  the  owner  in  cases  of 
distress,  cannot  be  sustained  as  due 
process  of  law.  (Id. ) 

27.  The  trial  by  jury,  aa  well  as  the  ap- 
peal to  the  higher  tribunal,  provided 
for  in  the  act  of  1867,  is  without  any 
virtue  to  protect  the  owner  from  an 
unjust    sale   and  confiscation  of   his 
property ;  as  the  only  question  necess- 
arily involved  in  the  issue  to  be  tried 
by  the  court  or  jury,  or  reviewable  on 
appeal,  is,  whether  the  original  caption 
was  lawful.    (Id.) 

28.  It  teems  the  damages  for  the  trespass 
may  be  assessed  and  allowed  to  the 
distrainor  after  a  sale  of  the  animals, 
without  notice  to  the  owner.     (Id.) 

29.  Snch   a  power    to  assess   damages, 
without  viewing    the    premises,  and 
perhaps  without  evidence,  is  without 
precedent  in  the  "law  of  the  laud." 
(Id.) 

See  STAMPS,    (Id.) 

LEGISLATIVE  POWER.   (1  Lansing.), 

CONSTRUCTION. 

See  DEED.  (42  JV.  Y.) 

1.  It  is  an  elementary  principle  of  con- 
struction that  effect  must  be  given  to 
to  every  clause  and  part  of  an  instru- 
ment, if  it  can  be  done  without  auy 
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violence  to  the  other  parts  of  the  in- 
strument. In  other  words,  each  part 
of  the  instrument  shall  be  operative,  if 
it  can  consistently  be  done.  (Ripley 
agt.  Larmouth,  56  Barb.,  21.) 

-2.  There  are  two  well  established  prin 
ciples  relative  to  the  construction  of 
written  instruments  :  1st.  That  in  con- 
struing a  covenant  or  restriction, 
where  there  is  doubt  or  ambiguity, 
the  construction  must  be  most  favora- 
ble to  the  party  in  whose  favor  the 
covenant  or  restriction  is  made,  and 
most  strongly  against  the  party  cov- 
enanting or  imposing  a  restriction 
upon  himself.  ~M.  That  all  coveuants 
o/  restrictions  contained  in  a  lease  or 
•deed  are  to  be  presumed  to  continue 
for  the  whole  duration  of  the  estate 
•created,  unless  the  contrary  manifestly 
appears.  ( Giffbrd  agt.  The  Frst  Pres- 
byterian Society  of  the  Village  of  Syra- 
cuse, 56  Barb.,  114.) 

J.  Where  two  instruments  are  executed 
and  delivered  at  the  same  time — one 
by  the  vendor  and  the  other  by  the 
purchaser — they  are  to  be  construed 
together ;  and  the  general  language 
of  the  one  will  be  construed  and  con- 
trolled by  the  other,  when  it  is  neces- 
sary to  ascertain  the  intention  of  the 
parties ;  and  the  general  language  of 
the  one  will  be  controlled  by  the 
other.  (Kitts  agt.  Masxasoit  Insurance 
Company,  56  Barb.,  177.) 

Set  WILLS.    (Id.) 

ARBITRATION    AND    AWARD.       (1 

Lansing. ) 

BILL  OF  LADING.    (Id.) 
CONSIGNOR  AND  CONSIGNEE.    (Id,) 
CONTRACT.    (Id.) 
DEVISE  AND  DEVISEE.  (Id.) 
GUARANTY.    (Id.) 
MORTGAGE  OF  CHATTELS.    (Id.) 
PRINCIPAL  AND  AGENT.     (Id.) 
PARTNERSHIP.    (Id.) 
VENDOR     AND     PURCHASER     OF 

LANDS.   (Id) 
WILL.    (Id.) 

CONSTRUCTION      OP      INSTRU- 
MENTS. 

JSee  DEED.    (6  Bolt.) 

INSURANCE,  (FIRE.)    (Id.) 

CONSTRUCTION    OP    STATUTES. 

1.  Although  statutes  relating  to  the  same 
subject  are  to  be  construed  together. 
this  rule  does  not  go  to  the  extent  of 
controlling  the  language  of  a  statute 
by  any  supposed  policy  of  previous 
enactments.  (  Go  drich  agt.  Rutsell, 
42  IT.  Y.  177.) 


CONTEMPT. 

1.  Where  a  person    who  is  ordered  to 
show   cause  why    he    should   not  be 
punished  for  a  contempt  in  not  obey- 
ing an  order  theretofore  served  on  him, 
insultingly  refuses  to  receive  the  order 
to  show  cause,  or  a  copy  of  the  order 
disobeying,  and    directs    the    person 
presenting  the   papers  to  serve  them 
upon  his  attorney : 

Held,  sufficient  proof  of  a  demand  and 
refusal  to  authorize  the  issuing  of  an 
attachment.  (Graham  &gt.  Bleakie,2 
Daily,  55.) 

2.  Upon  habeas  corpus,  in   a  case  of  a 
commitment  for  a  contempt,  the  judge 
ia  limited   to  the  inquiry,  (l,j  is  the 
contempt  specially  and  plainly  charged 
in  the  commitment ;  and  (2.)  had  the 
officer  authority  to  commit  for  the  con- 
tempt charged.    If  these  appear,  the 
prisoner  must  be  remanded.     ( Matter 
of  Percy,  2  Daly,  350.) 

3.  An  order  made  by  the  court  is  a  suffi- 
cient commitment,  where  the  contempt 
has  been  committed  in  the  presence  of 
the  court.     (Id.) 

4.  Whether  the  order  should  not  direct 
the  sheriff  to  take  the  prisoner  into  his 
custody    and     conline     him, — query ! 
(Id.) 

5.  Although  the  commitment  is  defective, 
yet.  where  it  appeared  upon  the  hear- 
ing that  the  prisoner  was  guilty  of  a 
criminal  offense,  the  proper  course  is 
for  the  judge  todischarge  him  formally 
from  the  imprisonment  and  recommit 
him,  or,  in  this  State,  as  provided  by 
statute,  to  remand  him.     (Id ) 

6.  A  a  commitment  for  a  contempt  com- 
mited  in  the  presence  of  the  court  is  an 
adjudication  of  an  action  for  a  criminal 
offense,  and   is,  therefore,  to  remaud 
him.     (Id.) 

See  FORECLOSURE.   (Id.) 

7.  It  is  doubtful  how  far  a  party  to  sup- 
piemen)  avy  proceedings  may  be  con- 
sidered as  corning  within  the  descrip- 
tion of  "  parties  to  a  suit."  as  used  in 
the   section  of  the   Revised   Statutes 
relative    to    proceedings  as   for   con- 
tempts j  or  whether  a  mere  order  ob- 
tained either  by  false  representations, 
or  under  a  fraudulent  suppression  of  a 
fact,  may  be  called  a  ••  deceit"  or%n 
"abuse  of  the   process   and   proceed- 
ings'* of  the  court.     (De  Comtau  agt. 
T/ie  People,  7  Hobt.,  498  ) 

8.  The  "deceit"  intended  by  the  statute 
would  seem  to  be  some  act  analogous 
to  that  of  peisotiating  bail,  which  is 
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the  offense  specially  described  in  con 
nection  with  it;  or  some  forgery  or 
crimenfaiti ;  and  the  "abuse  of  pro- 
cess or  proceedings  of  the  court,"  men- 
tioned in  the  statute,  means  merely  an 
improper  use  of  what  otherwise  would 
be  regular  and  proper.  (Id.) 

10.  Even  if  the  procuring  by  deceit  of 
an  order  from  a  justice  of  this  court, 
vacating  a  prior  order  made  by  him  in 
a  supplementary  proceeding  is  an  act 
for  which   the  parties  or  privies  to  it 
may  be  punished,  in  any  case,  as  for  a 
contempt,  no  such   result  will  follow 
where  the  other  party  has  not  been 
prejudiced  by  it.     (Id.) 

11.  A  client  cannot  be  punished  as  for  a 
contempt,  for  an   act  done  by  his  at- 
torney  without   his  direction,  knowl- 
edge, privity  or  procurement.     (Sat- 
erlee  agt.  De  Gomeau,  7  Roll.  686. ) 

12.  To  punish  one  for  the  act  of  another, 
is  coiitraiy  to  natural  justice  and  the 
established  principles  of  law.     A  con- 
tempt committed  by  the  attorney  can- 
not, therefore,  be  treated  as  a  contempt 
by  the  client.     (Id.) 

CONTRACTS. 

1.  Where  sealed  proposals  for  bids   for 
the    construction  of'  a  sewer  or  drain. 
under  an  ordinance  of  the  corporation 
of  the  city  of  New  York,  are  in  all  re- 
spects  regular,  the  publicly  opening 
the  bids  and  the  awarding  of  the  con- 
tract to  the  lowest  bidder,  vests  in  the 
bidder  or  contractor,  from  that  time, 
a  right  of  which  he  cannot  be  divested 
without  compensation,  and  also  creates 
a  corresponding  obligation  on  the  part 
of  the   corporation   to  the  contractor. 
(Matter  of  Protestant  Episcoj-al  Public 
School,  ante,  139.) 

2.  Therefore,   an   act  of  the  legislature 
which  prohibits  sewers  and  drains  to 
be  constructed  only  upon  a  specified 

plan,  not  before  in  use,  passed  after 
the  time  such  contract  was  awarded, 
but  before  it  was  formally  executed, 
can  have  110  elf'ect  upon  such  contract. 
(Id.) 

3.  The  act  of  1865.  in  relation  to  sewerage 
and  drainage  in  the  city  of  New  York, 
does  not  require,  by  its  terms  or  spirit 
that  the  croton   aqueduct  board  shall 
Jay  out  the  whole  city  into  sewerage 
districts  and  file  maps   thereof,  before 
anv  sewer  or  drain  can  be  constructed. 
(Matter  of  Protestant  and  Episcopal 
Public  School,  ante,  198.) 

4.  It  is  evident  from  the  language  of  sec- 
tions 4  and  5  of  said  act,  that   when 


the  map  or  plan  of  sewerage  of  any 
district  is  completed  and  filed,  the  cro- 
ton board  may  invite  proposals  for  the 
work  contemplated  and  contract  there- 
for. (Id.) 

5.  Where  it  appears  that  a  plan  of  the 
sewerage    of    a    particular   district — 
which   embraces  the  property  of  the 
petitioners,  has  been  adopted   by  the 
croton  board,  and  maps   thereof  filed 
in  the  offices  named  in  the  statute,  ex- 
cept that  of  the  common  council ;  the 
omission  to  file  a  map  in  the  latter 
office,  is  not  fatal  to  the  validity  of  the 
proceedings  in  reference  to  the  assess- 
ment.    (Id.) 

6.  The  adoption  of  a  plan  and  the  filing: 
ol  the  maps  in  the  other  offices,  was  a. 
sufficient  compliance  with  the  statute- 
of  1865.    (Id.) 

7.  The  subsequent  alteration  of  the  sew- 
erage plan  of  the  district  is  not  avail- 
able to  the  petitioners,  as  the  right  of 
the  croton  board  to  make  such  alter- 
ation is  apparent  from  the  power  indi- 
rectly conferred  by  section  4  of  said 
act.     (Id.) 

8.  Where  an  attorney -at-law  applies  to  a. 
plaintiff  in  and  owner  of  a  judgment 
(which  was  obtained  by  another  attor- 
ney) for  the  purpose  of  purchasing  the- 
judginent.,  which  application  the  owner 
declines,  but  finally  consents  to  make 
him  his  attorney  to  collect  it,  the  object 
being  to  bring  about  and   create  the 
confidential   relation  of  attorney  and 
client,  and  fix  the  measure  of  com- 
pensation of  the  attorney;  the  relation 
of  the  attorney  and  client,   and  the 
contract  come  into    existence    at    the 
same   instant.      ( White  agt.    Whaley, 
ante,  353.) 

9.  And  where  it  is  clear,  from  all  the  evi- 
dence that  the  attorney  was  at  the  time 
of  making  the  contract,  in  possession  of 
information  on  the  subject  of  the  value 
and    colleetability    of    the   judgment 
which  he  did  not  disclose  to  the  owner, 
but  concealed  it  from  him  tor  the  pur- 

Eose  of  obtaining  a  more  favorable 
argain  to  himself,  and  obtaining  * 
larger  share  of  the  debt  for  his  trouble 
of  collecting  than  he  would  be  able  to 
get  otherwise,  the  attorney  cannot  en- 
force the  contract.  (Id.) 

10.  The    agreement  in  this  case   (made 
February    29th,    1864),  was  that  the 
defendants   should    purchase,    obtain, 
hold  and  carry  stocks  for  the  plaintiff 
upon   his   direction,  and    be  allowed 
therefor  interest  upon  the  monev  paid 
upon   such  purchases,  until  reimbursed 
and  commissions   paid,  and  that    the 
plaintiff   should  deposit    money  with 
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them  to  be  held  as  marginal  secnri'ti 
commonly  called  margin.  (Morgan&g 
Jaudon,  ante,  366.) 

11.  Under  this  agreement  the  defendant 
purchased,  and  sold  stocks  at  variou 
times,  under  the    plaintiff's   direction 
and  the  plaintiff  deposited  with  the  de- 
fendants the  required   margins,   fror 
/      time  to  time,   until  the  18th  of  Aprii 
1864,    when  the  defendants  having 
balance  of  300  shares  of  stocks  so  pur 
chased,  requested  the   plaintiff  to  de 
posit  a  further  margin,  or  they  woulc 
be  obliged  to  sell  the  stocks  which  the 
plaintiff'  promised  to  do  the  next  day — 
19th  of  April.     On  the  19th   of  April 
the  defendants,  without  any  further  no- 
tice to,  or  demand  of,  the  plaintiff,  sole 
said  stocks  at  the  board  ol  brokers  be 
tween  ten  and  half-past  two  o'clock,  the 
plaintiff  not  having  deposited  the  re- 
quired margin.    The  defendants  justi 
tied  the  sale  as  warranted   by  the  true 
import  of  an  undertaking     to    carry 
stocks.     (Id.) 

Held,  that  upon  this  appeal  the  first  ques- 
tion, is  upon  the  uncontradicted  evi- 
dence, were  the  defendants  guilty  of  a 
breach  of  their  contract  f  And  second, 
did  such  breach  entitle  the  plaintiff  to 
recover  back  his  money,  or  simply 
leave  the  defendants  liable  for  dam- 
ages, if  the  plaintiff  sustained  any 
thereby  7  (Id,) 

Held,  also,  that  if  it  be  conceded  that  the 
plaintiff  was  already  in  default  on  the 
18th  of  April,  and  that  the  defendants 
were  not  then  bound  to  wait  until  the 
next  day,  before  sealing  the  stock  un- 
der the  usage  in  carrying  stocks,  such 
default  could  be  and  was  waived.  (Id.) 

12.  Therefore,   the    defendants    having 
waived  the   plaintiff's    default,  were 
not  at  liberty  to  sell  until  after  the  19th 
of  April.    And  it  follows,  that  the  de- 
fendants thereby  made  themselves  lia- 
ble in  damages  (if  any)   sustained  by 
the  plaintiff  by  such  sale.      (Id. ) 

13.  Upon  the  second  branch  of  the  in- 
quiry, Judge  WOODRUFF  was  of  opin- 
ion, that  the  unwarranted  sale  did  not 
entitle  the  plaintiff  to  recover  back  the 
money  deposited  but  it  simply  left  the 
defendants  liable  ,for  the  damages  (if 
any)  sustained  by  the  plaintiff  by  such 
bale.     (Id.) 

14.  The  defendants  entered  into  a  con- 
tract to  deliver  a  quantity  of  alcohol 
'•  on  board  vessel  under  the  tax  law, 
from  20th  of  August  to  31st  August, 
186:2,  duty  paid.'*    Subsequently,  the 
secretary  of  the  treasury,  by  authority 
of  law,  postponed  the  time  when  the 


act  to  provide  internal  revenue  was  lo- 
go into  operation,  from  the  1st  of  Ang- 
ust  to  the  1st  of  September,  in  conse- 
quence of  which  there  was  no  tax  im- 
posed upon  alcohol  during  the  month 
of  August. 

15.  In    an   action  to    recover   damages 
against  the  defendants,  they  having  re- 
fused to  perform  the  contract.     Heldr 
that  performance  had  not  been  render- 
ed  impossible  by  the  act  of  the  law,, 
and  the  defendants  were  not  excused. 
(Baker  agt.  Johntoi*,  42  N.  Y.,  126.) 

16.  The  fact  that  performance  of  a  con- 
tract is  rendered  more  burdensome  and 
expensive,  by  a  law  enacted  after  it  is- 
entered  into,  has  never  been  held  to- 
exonerate  a  party  from  its  obligations, 
(Id.) 

17.  An  agreement  not  to  withdraw  from  a 
bank  paper  left  with  it  for  collection, 
and  not  to  sue  upon  claims  against  the 
bank  is  sufficient  consideration  for  the 
note   of   third  persons.     (Mech.     and' 
Farmers'  Bank  of  Albany  agt.  Wixsonr 
42  N.  Y.,  438.) 

18.  The  plaintiff  demanded  tha-t  the  Bank 
of  Sing  Sing  pay  or  secure  certain  mon- 
eys due,  and  to  become  due,  from  it  to- 
the  plajntiff,  and  also  that  it  return  cer- 
tain notes  and  other  papers  of  the  plain- 
tiff held  by   that  bank  for  collection. 
The  defendants  requested  the  plaintiff, 
not  to  take  legal  action  for  the   collec- 
tion of  theinbebtedness  accrued  and  to 
accrue,  and  not  to  withdraw  the  notes 
held  for  collection.    In   consideration 
of  the  plaintiff's  granting  this  request,, 
the  defendants  executed  and  delivered, 
and  the  plaintiff  accepted,  their  promis- 
sory note,  payable  in  one  mouth.  Held, 
that  there  was  a   valid  consideration, 
both  in  the  forbearance  to  sue  and  in- 
permitting  the  notes  held  for  collection 
to    remain,  and    the  defendants    were 
liable.     (Id.) 

).  A  party  is  nnder  no  obligation  to 
protect  himself  against  the  conse- 
quences of  a  breach  of  contract  until 
it  occurs.  Until  then,  the  contract  is- 
his  protection.  (Baldwin  agt.  U.  8. 
Telegraph  Co.,  1  Lansing,  125.) 

).  Irrespective  of  the  statute  of  frauds, 
a  party  who  has  not  (signed  a  written 
agreement,  is  not  bound  bv  It.  (Gage 
agt.  Jaqueth,  1  Lansing,  207.) 

.  The  remarks  in  (  Worrall  agt.  Munn 
(\  Seld.,  229.)  to  the  contrary,  disap- 
proved. (Id.) 

2.  A  contract  with  a  railroad  company 
for  the  performance  of  labor.  &c.,  upon* 
its  road,  in  the  construction  thereof,  by 
which  the  contractor  agrees  to  abide- 
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by  the  opinion  of  an  engineer  in  such 
company's  employ,  as  to  the  adequacy 
•of  his  labors  to  accomplish  the  contract 
work  within  a  specified  time,  and  upon 
notice  Irom  such  engineer,  that  he  will 
make  the  exertions  and  arrangements, 
necessary  in  the  latter's  opinion  to 
compensate  for  previous  neglect 
and  to  insure  fulfillment,  as  stipulated ; 
and  for  failure  so  to  do  that  the  con- 
tract shall,  at  the  option  of  the  com- 
pany, be  at  an  end,  and  that  he  will  'be 
liable  for  damages  or  expenses  incurred 
onacccunt  olhis  neglect,  and  will  sur- 
render possession  of  the  road,  &.c.;  and 
also,  further,  providing  that  in  case  of 
failure  to  fulfill,  he  will  forfeit,,  as  a 
penalty,  a  percentage  of  the  price  of 
services,  &c.,  rendered,  to  be  retained 
by  the  company  from  amounts  becom- 
ing ing  due  for  such  services,  &.C.,  un- 
til completion  of  the  contract;  and 
that  no  sums  due  over  and  above  such 
percentage  shall  be  paid  until  comple- 
tion of  the  contract,  and  that  such  sums 
shall  be  appropriated  to  expenses  iu- 
•curred,  if  any,  by  the  company,,  in 
obtaining  completion  of  the  contract 
beyond  the  expense  provided  for  there- 
in ;  although  it  is  to  be  very  liberally 
•construed  and  highly  penal,  will,  if 
fairly' made,  be  fairly  enforced.  (Phe- 
lan  agt.  The  Albany  and  Susqiiehanna 
Railroad  Co  ,  1  Lansing,  258.) 

523.  So  held  in  an  action  upon  the  con- 
tract for  the  price  of  services,  &c., 
earned  by  the  plaintiff's  as  assignees  of 
the  origiual  contractors.  (Id.) 

24.  The  contract  to  marry  is  not,  it  seems, 
embraced  in  a  statute  referring  to  con- 
tracts in  general.  (Barnes  agt.  Suck, 
1  Landing,  268.) 

See  BOARDING  HOUSE  KEEPER.    (Id.) 

CONSIGNOR  AND   CONSIGNEE.      (Id.) 

COUNTER-CLAIM.    (Id.) 
EVIDENCE.    (Id.) 
GUARANTY.     (Td.) 
GUARDIAN.     (Id.) 
INNKEEPER.    (Id.) 
MARRIED  WOMEN.     (Id.) 
MORTGAGE  OF  CHATTELS.    (Id.) 
PRINCIPAL  AND  AGENT.     (Id.) 
PROMISE.     (Id.) 

REAL  PARTY  IN  INTEREST.     (Id.) 
TELEGRAPH  COMPANIES.    (Id.) 
STATUTE  OF  FRAUDS.    (Id.) 

CONTRACTOR. 

To  charge  a  railroad  corporation  with 
liability  for  the  indebtedness  of  a  con- 
tractor to  his  laborers,  under  sec.  12 
of  the  general  railroad  act  (Lawn  1850, 
chap  140),  the  inbebtedness  must  arise 
from  services  personally  performed  by 


the  laborers.  (Cummings  agt.  JVew 
York  and  Oswego  Mid.  Railroad  Co.,  1 
Lansing,  68.)  • 

2.  Accordingly,  where  an  action  was 
brought  against  a  railroad  company, 
in  the  manner  provided  by  that  section, 
to  recover  for  the  services  of  plaintiff's 
servant  and  team,  rendered  upon  the 
defendant's  road,  for  a  contractor  con- 
structing a  portion  thereof,  the  claim 
was  disallowed.  (Id.) 

See  CONTRACT.    (Id.) 


CONTRIBUTION. 

1.  A  stockholder,   who   has   been  com- 
pelled to   pay  the  debt  of  his  corpo- 
ration,  may  have  an  action  for  con- 
tribution against  the  remaining'   stock- 
holders  who    were   originally    liable 
with   him  for  the   same.     (Aspinwall 
agt.  Torrance,  I  Lansing.  381.) 

2.  So  held,  where   the  stockholder  had 
been  charged  under  the    provisions  of 
the  "act  for  the  incorporation   of  com- 
panies formed  to  navigate  the  ocean  by 
steamships  "  (Laws  of  1852,  chap.  228, 
p.  302),  which  in  certain  events,  impose 
upon  the  stockholdersaseveral  liability 
for  the  corporate  debts.     (Id.) 

3.  The  equitable  doctrine  of  contribution 
explained  and  enforced.     (Id.) 

See  STOCKHOLDERS,    (fd.) 
CONVERSION. 

1.  To  justify  a  seizure  of  the  plaintiff's 
property,  under  a  city  ordinance  direct- 
ing that  "all  dead  animals,"     *     *     * 
"  be  forthwith  removed  and  disposed  of 
by  removal  beyond  the  limits  of  the  city, 
or  otherwise,  so  as  most  effectually  to 
secure  the  public  health,1'  it  must  be 
shown  that  the  dead  animals  removed 
were,  or  would  become,  in  some   way, 
dangerous    or    deleterious     to    public 
health.     (  Underwood  agt.  Ghreen,  42  N. 
Y.,  140.) 

2.  Evidence   that  such  animals  died  by 
suffocation,  and  animals  so  dying  were 
sometimes  taken  to  market  and  sold  for 
food,  and  that  such   removal   was  by 
direction  of  the  city  inspector,  will  not 
afford  a  sufficient  justification.     ( Id.) 

See  CHATTEL  MORTGAGE.    (Id.) 

CONVEYANCE. 

See  ADVANCEMENT.     (42  AT.  Y.) 
DEED.    (Id.) 
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CORPORATIONS. 

1.  In  an  action,  in  the  nature  of  quo  warran- 
to,  the  complaint  alleged  the  insolven- 
cy of  a  corporation,  mortgage  of    its 
franchise  and  property  to  trustees  to 
secure  certain  bonds,  surrender  of  pos- 
session of  its  road  to  the  trustees,  fore- 
closure of  the  mortgage  and  sale  there- 
on to  such  trustees,  the  incorporation 
of  the  bondholders  under  a  new  name, 
pursuant  to  a  special  act  of  the  legisla- 
ture, conveyance  of  the  road  and  proper- 
ty to  the  newcorporation,  pursuant  to  an 
order  of  the  supreme  court,  and  its  pos- 
sion  and  operation  of  the  road  since,  and 
that  the  original  corporation  had  neglec- 
ted to  pay  its  debts, and  entirely  suspend- 
ed its  ordinary  and  lawful  business  ever 
since  the  surrender  to  the  trustees.  The 
complaint  further  charged  that  certain 
defendants  named,  claiming  to  be  stock- 
holders of  the  oiiginal  corporation,  had 
usurped   the  franchise,   pretended    to 
elect  directors,  and  commenced  an  ac- 
tion to  obtain  title  and  possession  of 
the  road. 

2.  The  answerrecited  the  mortgage,  fore- 
closure and  sale,  incorporation  of  the 
new  company,  surrender  and  convey- 
ance to,  and  possession  and  operation 
of  the  road  by  it ;  but  alleged  that  the 
decree  of  foreclosure  and  judgment  for 
deficiency  in  that  action,  the  act  of  the 
legislature  and  order  of  the  supreme 
court,  surrender  and  conveyance,  and 
the  incorporation  of  the  new  company, 
were  all  obtained  and  procured  fraud- 
ulently, and  without  valid  notice  to  or 
service  upon  the  corporation  or  defend- 
ant, and  were  void ;  that  the  original 
corporation  was  not   dissolved ;    that 
the  trustees  held  the  property  as  mort- 
gagees in  possession  and  for  several 
years  after  the  forclosure,  and  after  the 
passage  of  the  act  of  the   legislature 
had  made  their  reports  in  the  name  of 
the  orignal  corporation,  and  vhat  valu- 
able property  of  that  corporation  was 
not  included  in  the  mortgage  and  had 
never  passed  from  it.    It  also  contained 
numerous  allegations  of  fraud  and  mis- 
conduct on  the  part  of  the  trustees  and 
various  persons  in  connection  with  the 
conduct  of  the  affairs  of  the  corporation, 
both  before  and  after  the  new  organi- 
zation, and  denied  every  allegation  of 
the  complaint  not  specifically  admitted. 
The  answer  further  alleged  that  the 
defendants  answering  were   bonafide 
stockholders,  had  elected  directors  in 
good  faith,  their  action  had  been  com- 
menced under  advice  of  counsel,  and 
they  had  never  undertaken  to  obtain 
possession   of   the  road,   property   or 
franchise  otherwise  than  through  the 
courts.     Held,  that  no  issue  of  fact  was 


formed  by  the  pleadings;  and  judg- 
ment, as  prayed  in  the  complaint,  and 
also  appointing  a  receiver  of  the  orig- 
inal corporation,  was  properly  render- 
ed at  special  term,  on  a  motion  for  judg- 
ment upon  the  pleadings,  or  for  other 
or  further  relief.  (The  People  agt. 
Northern  Railroad,  42  JH.  Y.,  217.) 


Set  PRACTICE.    (Id.) 

PRINCIPAL  AND  AGENT. 


(Id.) 


3.  As  the  privilege  of  membership  of  a 
voluntary  unincorporated  association, 
is  not    conferred  by    the     sovereign 
power,    but  is  created  solely   by   the 
organization  itself,  courts  of  law   can- 
not compel  the  admission  of  an  appli- 
cant for  membership,  nor  interfere   to 
restore  to   membership    one  who   has 
been  expelled  for  non-compliance  with 
the  conditions  upon  which  membership 
is  made  to  depend.     ( White  agt.  Brow- 
nell,  2  Daly,  329) 

4.  The  members  of  such  an  association 
are  bound  by  its  rules,  when  not  in  con- 
flict with  the  law  of  the  laud ;  and  the 
courts  can  interfere  no  further  than  to 
hold  the  association  to  a  fair  and  honest 
administration  of  those   Jules.    There- 
fore, to  warrant  the  granting  of  an  in- 
junction to   restrain  the  oincers  of  a 
voluntary  unincorporated    association 
from  carrying  into  effect  a  resolution 
or  vote  suspending  a  member  from  the 
privileges  of  the  asssociation,  it  must 
appear  that  the  suspension  was  in  vio- 
lation of  the  constitution,  rules,  or  by- 
laws ;  for,  unless  they  were  violated 
by     the  proceedings  against  him,   he 
could  have  no  ground  of  complaint. 
(Id.) 

5.  The  "  open  board  of  brokers,"  in  the 
city  of  New  York,  is  not  a  copartner- 
ship within  the  operation  of  the  equit- 
able remedies  afforded  by  the  courts 
for  the  protection  of  the  rights  of  part- 
ners, as  between  themselves.    JSoris 
that  board  a  corporation  in  such  sense 
as'to  render  it  subject  to  the  rules  by 
which    courts  of  equity    interfere   ta 
restore  a  corporator  who  has  been  un- 
lawfully expelled  or  disfranchised,  to 
his  privilege  of  membership,     (Id.) 

See  DISTRICT  COURT   PTACTICE.    (Id.) 
MASTER  AND  SERVANT.     (Id.) 
MONEY  HAD  AND  RECEIVED.  (Id.) 
MUNCIPAL  CORPORATIONS.    (Id.) 

6.  Corporations    can    act  only    bv    and 
through  their  agents.    Hence  the  acts 
of  the  officers  and  agents  of  a  corpora- 
tion, performed  within  the  scope  of 
their  general  official  duties,  are  binding 
upon  the  corporation.    ( East  New  York 
and  Jamaica  Railroad  Co.  agt  Light- 
hall,  6  Robt.,  407.) 
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7.  Receiving  payment  of  subscriptions  to 
the  capital  stock  of  a  corporation  is  no 
more  out  of  the  line  of  the  president's 
duty,  than  receiving  payment  of  any 
other  debt.  (Id.) 

'S.  The  president  of  a  railroad  corpora- 
tion being  authorized  to  receive  pay- 
ment of  stock  subscriptions,  received 
stock  in  a  coal  company,  in  payment 
of  a  subscription  ;  Held,  that  his  act 
•was  binding  on  the  corporation,  unless 
the  corporation  itself  was  incapable 
of  receiving  any  thing  but  money  ;  and 
this,  notwithstanding  the  authority 
given  to  him  may  have  been  limited, 
in  terms,  to  collections  in  money  only 
(Id.) 

"9.  Every  corporation  baa,  besides  the 
powers  expressly  conferred  by  its 
charter,  certain  common  law  powers, 
•which  may  be  exercised  in  furtherance 
of  the  purposes  of  the  corporation. 
Such  common  law  powers  are  the  same 
as  those  possessed  by  individuals,  and 
may  be  employed  in  the  same  manner, 
unless  restricted  by  some  positive  or 
'  clearlv  implied  prohibition  of  law. 
(Id.) 

10.  Where    there    was    nothing  in   the 
charter  of  a  corporation,  or  in  the  pro- 
visions of  the  Revised  Statutes  to  which 
the    charter  was  subject,  by  way  of 
limitation  to  the  ordinary  implied  pow  • 
«rs  of  all  corporations ;  nor  any  pro- 
vision which,  either  in  express  terms 
or  by   necessary   implication,  defined 
the  things  which  the  corporation  should 
receive  in  payment  for  debts  due  to  it ; 
and  the  president  received  stock  in  an- 
other corporation,  in  payment  of  a  sub- 

.  scription  for  stock ;  Held,  that  such  re- 
ceipt was  the  receipt  of  the  corpora- 
tion, and  could  not  be  rejected  by  it, 
upon  any  plea  of  want  of  authority  in 
the  president.  (Id.) 

JSee  BROKERS.    (Id.) 

11.  The  liability  imposed  by  the  general 
manufacturing  law  upon  trustees    of 
manufacturing  companies,  for  neglect- 
ing to  file  an  annual  report,   is  in  the 
nature  of  a  penalty  for  misconduct  in 
office,  and  the  amount  of  the  penalty 
imposed  is  debts,  during  such  neglect 
contracted    by   the  corporation.    (Mc- 
Jlarg  agt.  Eastman,  7  Mobt.,  137.) 

12.  Although  the  recovery  of  a  judgment 
against  a  manufacturing  corporation, 
in  such  case,  extinguishes  the  debt  as 
to  it,  such  recovery  does  not  affect  the 
liability  of  a  trustee,  for  the  prescribed 
penalty.  A  judgment  continues  a  debt; 
and  although  it  extinguishes  the  simple 
contract  debt  as  regards  the  company, 


and  merges  it  in  the  debt  of  a  higher 
order  thus  created,  it  does  not  express- 
ly, or  by  implication,  discharge  the 
liability  of  the  trustee.  It  may  operate 
as  a  bar  to  another  action  against  the 
corporation,  but  it  lays  no  foundation 
for  an  action  against  a  trustee.  Such 
latter  action  is  not  for  the  recovery  of 
the  debt,  but  to  recover  a  penalty,  the 
measure  of  the  extent  of  which  is  reg- 
ulated by  the  debt.  (Id.) 

13.  While  the  statute  does  not  require  a 
judgment  to  be  obtained   against    such 
corporation,  as  a  condition  precedent  to 
charging  a  trustee,   which  is   required 
in  order  to  fix  the  liability  of  stockhold- 
ers, in  certain  cases,  i  t  does  not  make 
the  recovery  of  such  a  judgment  a  uis- 
charge  of  such   trustee.    The   liability 
of  the  corporation  is  for  a  debt  contract- 
ed by  it,  bu"  the  judgment   is  neither 
evidence  of  such  debt,  nor  is  the  amount 
of  it  the  measure  of  damages  against  a 
trustee.     (Id.) 

14.  No  trustees  can  be  made  liable  for  the 
default  or  misconduct  of  their    prede- 
cessors or  successors  in  office.    They 
are  only  liable  for  their  own,  and  the  ac- 
tion to  recover  any  penalty  incurred  by 
them  for   such  misconduct,  must    be 
brought  within  three  years  after  the 
c^use  of  action   shall    have    accrued. 
Hence  it  must  appear  that  the  penalty 
was  incurred  while  they  were  in  office. 
(Id.) 

15.  The  debt,  therefore,  must  exist  at  the 
time  of  the  default,  and  be  contracted 
by  the  corporation,  while  the  trustees 
sought  to  be  made  liable  are  in  office. 
The  statute  has  reference  to  such  debts, 
and  no  others.     (Id. ) 

16.  The  "  debt  "  mentioned  in   the  stat- 
ute, for  which  a  trustee   may   become 
liable,  is  only  the  original  debt  contract- 
ed by  the  corporation  ;  not  the  judg- 
ment which  the  creditor  may  have   re- 
covered thereon  against  the  corpora- 
tion.    The  recovery  of  such  judgment 
is,  therefore,  wholly  uselsss  in  enabl- 
ing a  creditor  of  the  corporation   to 
maintain   an  action  against  a  trustee 
thereof.     (Id.) 

17.  A  complaint,  in  euch  an  action,  which 
does  not  aver  that  the  debt  was  exist- 
ing at  the  time  the  default  was  made 
by  the  trustees,  or  show  that  it  was 
contracted    afterwards,    is   defective. 
(Id.) 

18.  A  complaint  is  also  defective  which 
merely  alleges  the  recovery  of  a  judg- 
ment and  the   return  of  an  execution 
thereon    unsatisfied,  without  alleging 
the  judgment,  or  the  debt  against  the 
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corporation,  to  be  unpaid,  or  that  it 
was  unpaid  when  the  trustees  failed 
to  make  the  report  required  by  the 
etatute,  within  the  time  therein  specifi- 
•eil.  An  averment  that  both  the  judg- 
ment and  the  debt.  have  been  assigned 
to  the  plaintiff,  and  that  "  there  is  now 
due  to  the  plaintiff  from  the  defendant  " 
a  certain  specified  sum,  without  saying 
whether  such  amount  is  due  upon  the 
judgment,  or  for  the  debt,  or  upon  the 
defendant's  liability  as  a  trustee,  or 
otherwise,  is  insufficient.  (Id.) 

19.  Although  the  president  of  a  corpora" 
tinn  must  be  chosen  from  the  trustees' 
and  therefore  necessarily  a  trustee,  yet 
he  must  be  sued  as  trustee,  and  not 
as  president;.  Hence  a  com  plaint  which 
does  not  aver  the  defendant  was  a  true- 
tee  at  the  time  of  the  default,  but  mere- 
ly that  he  has  at  all  times  been  president 
of  the  corporation,  is  defective.  (I'd.) 

90.  Corporations,  for  the  purposes  of  jur- 
isdiction, must  be  regarded  as  citizens 
of  the  etate  which  created  them. 
(Krd-M/iaar  agt.  The  New  Haven  Steam- 
boat Co.  ,  7  Sobt., 


21.  A  natural  person  cannot  claim  citizen* 
ship  in  two  places  ;  neither  can  a  cor- 
poration be  made  ubiquitous.     Tn  this 
sense  domidl  and  citizenship  are  equiv- 
alent ;  and  a  person  can  have  but  one 
domicil.     (Id.) 

22.  The  transaction  of  a  part  of  its  busi- 
ness in  another  state,  even  where  it  is 
authorized  by  the  laws  of  such   other 
state,  will  not  deprive  a  corporation  of 
its  citizenship  in  the  state  which  creat- 
ed it.    (Id.) 

23.  In  an   action  brought  by    creditors 
of  a  corporation,  formed  under  the  act 
of  1848,  against  a  stockholder  in  the 
company,  to  recover   the   amount   of 
their  debt,  the  defendant,  first,   denied 
that  he  was   a  stockholder;  he  then 
admitted  that  he  was    a  stockholder, 
but  alleged  that  when  he  became  such, 
he  was  induced  to  do  so  by  certain  pro- 
mises made  ou  behalf  of  the  company. 
fie  did  not  pretend  that  the  company 
made  any  such  promises  as   a  corpora- 
tion. Held,  that  although  the  defendant 
might  have  a  cause  of  action  against  the 
persons  making  the  promises,     these 
matters  were  wholly  inter  alias  acta, 
and  were  irrelevant  to  the  issues  in  the 
action.     (Collins  agt.   Suau,   7  fiobt., 
623.) 

24.  Held,  alto,  that  the  defendant  having 
admitted  the  making  of  certain  promis- 
Bory  notes  by  the  corporation,  and  the 
recovery  of  a  judgment  upon  them,  his 
allegation  of  want  of  knowledge  as  to 


their  delivery  by  the  maker  to  the 
payees,  and  of  his  ignorance  whether 
the  company  was  indebted  on  them,waa 
immaterial.  (/•/.) 

25.  An  answer  in  such  an  action,  setting 
out  a  contract  between  third  parties  for 
the  sale  and  purchase  of  lands,  made 
before  the  company  was  incorporated 
or  existed,  and  alleging  that  the  pur- 
chase was  intended  to  be  for  the  com- 
pany, is  sham  and  irrelevant,  as  relat- 
ing to  matters  that  occurred  before  the 
company  had  any  existence,  and  not 
constituting  anv  defense,  or  any  mat- 
ter relating  to  the  case.     (Id.) 

26.  An  action  to  recover  the  amount  of 
the  plaintiff's  subscription  to  the  cap- 
ital  stock  of  an  oil  company,  on   the 
ground   that    such    subscription    was 
made  in  consequence  of  the  false  rep- 
resentations of  the  defendant,  will  not 
lie,  where  it  appears  that  if  the  defend- 
ant did  not  make  false  representations, 
it  was  without  benefi tting  or  intending 
to  benefit  himself.     (Schanck  agt.  Mor- 
ris, 7  Bobt.,  658.) 

27.  In  such  a  case  it  is  the  duty  of  the 
purchaser  to  investigate  as  to  the  true 
condition  of  the  company,  and  ascer- 
tain wnether  the   property  is  as  de- 
scribed by  the  person  making  the  rep- 
sentations ;  and  his  failing  to  do  so  for 
several  weeks,  between   the  time  of 
subscribing  and  the  time  of  paying  for 
the  stock,  will   prevent  him   from  re- 
covering.    In  other  words,  there  can, 
in  sue  h  a  case,  be  "  concurring  negli- 
gence "  on  the  part  of  the  purchaser. 
(Id.) 

28.  If,  after  discovering  the  falsity  of  the 
representations,  the  purchasers  contin- 
ue for  several  years  to  be  a  part  and 
parcel  of  the  company,  and  are  among 
its  directors,  this  will  preclude  them 
from  recovering.     (Id.) 

29.  Where,  in  such  an  action,  the  plain* 
tiffs  made  the  defendant  their   witness, 
and  his  testimony,   taken  in  connec- 
tion with  the  other  proof,  went  conclu- 
sively to  establish  a  scheme  in  which 
all  were  equally  to  blame ;    Held,  that 
it  was  a  proper  case  for  directing  a 
verdict  for  the  defendant    (Id.) 

See  ATTACHMENT.    (Id.) 

REMOVAL  OF  CAUSE  TO  FEDERAL 
COCBT.    (Id.) 

30.  Where,  in  an  action  brought  against 
a  corporation    by  one  of  its   laborers 
employed  in  blasting,  for  an  injury  oc- 
casioned by  the  premature  discharge 
of  a  blast,  loaded  with  a  newly  invent- 
ed powder,  which  he  was  directed  to 
use  by  the  defendant's  foreman  or  su- 
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perintendent,  the  complaint  alleged 
that  the  company  furnished  the  powd- 
er for  use  in  its  ordinary  and  appropri- 
ate business;  that  its  superintendent 
directed  its  use  by  the  plaintiff,  in  such 
business  ;  that  it  had  never  been  used 
as  an  explosive,  in  blasting,  and  was 
in  fact,  unfit  and  unsafe  for  such  use  ; 
and  that  the  plaintiff  was  ignorant  of 
its  dangerous  properties ;  Held,  on  de- 
murer, that  a  right  of  action  was  un- 
questionably stated.  (Spelman  agt. 
The  Fisiier  'iron  Co.,  56  .Barb.,  151.) 

31.  Held,  also,  that  the  risk  of  personal 
injury  m  blasting  with   the  ordinary 
appliances  used  for  that  purpose,  the 
plaintiff  assumed,  under    liis  contract 
•with  the  company,  to  labor  in  that  em- 
ployment ;  but  not  those  risks  attend- 
ant upon  the  use  of  an  unusual,  untest- 
ted  and  exceedingly  dangerous  article 
which   could  not  be  tamped  without 
inevitable  explosion ;    the    dangerous 

Juality  of  which  was  unknown  to  him. 
Id.) 

32.  That  it  was  gross  negligence  in  the 
company  to  furnish  such  an  article  for 
the  laborer's  use,  without  giving  him  in- 
formation in  that  particular ;  whether 
the  company  was  aware  of  its  danger- 
ous quality,   or  furnished  it  for  use 
"without  having  taken  any  steps  to  ob- 
tain such  knowledge.     (Id.) 

33.  Where  the  complaint  averred  that 
H.  was  the  managing  agent  and  super- 
intendent of  the   company;    that  the 
powder  for  blasting  was  furnished  by 
the  company  through  him  ;  and  that 
he  furnished  the  same  to  the  plaintiff 
for  use ;    Held,  that  these  allegations 
of  fact  were  eqivalent  to  a  direct  and 
simple  averment   that  the   defendant 
furnished  the  powder  to  the  plaintiff 
for  use  ;  notwithstanding  the  allegation 
that  the  agent,  when    he  directed  its 
use  by  the  plaintiff,  informed  the  lat- 
ter that  he  wished  to  test  it  for  blast- 
ing   purposes,    assuring    him    that    it 
could  be  used   with    perfect    safety. 
(Id.) 

34.  That  the  directions  and  assurances  of 
the  managiug  agent  and  superintendent 
•were  those  of  the  company ;  and  even 
if  he  had  no  such  authority  in  fact  as 
he  assumed  to  exercise,  yet  inasmuch 
as  his  acts  came  within  the  general 
scope  of  his  powers  and   duties,  the 
company  was  bound  by  them,  in  the 
absence  of  any  notice  to  those  with 
•whom  he  dealt,  that  he  was  acting  in 
his  own  behalf,  and  not  in  the  business 
of  his  principal.     (Id.) 

35.  That  the  negligence  and  misconduct 


of  the  managing  agent  was  that  of  the 
company ;  and  that  he  having,  in  fact 
and  in  law,  authorized  and  directed 
the  act,  it  did  not  lie  with  the  company 
to  deny  all  liability  to  a  servant,  free 
from  blame,  who  should  suffer  injury 
therefrom.  (Id.) 

See  PARTNERSHIP.     {Id-.) 
STATUTES.     (Id.) 

36.  The  right  of  de  facto  directors  of  a 
corporation,  to  act  as  directors,  cannot 
be  questioned  collaterally  in  an  action, 
to  try  the  title  of  their  appointee,  co 
his  office.  (People  agt.  Hills,  1  Lansing, 
202.) 

See  CONTRIBUTION.    (Id ) 

ELECTION  OF  DIRECTORS.    (Id.) 
PRACTICE.    (Id.) 
PRINCIPAL  AND  AGENT.    (Id.) 
RAILROAD  COMPANIES.     (Id,) 
STOCKHOLDERS.    (Id.) 

COSTS. 

1.  A  common  law  certiorari  is  a  special 
proceeding,  within  both  the  letter  and 
spirit  of  the  Code;  and  this  court  has 
the  power  to  award  costs  in  such  cases, 
in    their   discretion.     (  The  several  re~ 
ported  cases  upon  these  questions  in  this 
court  and  in  the  court  of  appeals,  re- 
viewed.    (People  agt.  Fuller,  ante,  35.) 

2.  Where  on  appeal  from  a  justice's  judg- 
ment a  new  trial  is  had  in  the  county 
court,  and  the  county  court  erroneously 
orders  the  defendant's  exceptions  taken 
on  the  trial,  to  be  heard  in  the  first 
instance   at  the  general   term  of  the 
supreme  court,  the  plaintiff,  cannot  re- 
cover his  costs  on  dismissal  of  the  cause 
at  the  general  term  of  the  supreme 
court,  although  he  be  entitled  to  costs 
on  the  final  result  of  the  action.     (Re- 
versing  S.    G:,  at  special  term  on  this 
point,  39  How.,  93.)     (  Humiston  agt. 
Bollard,,  ante,  40.) 

3.  The  Code  ($  371)  allowing  costs  to 
the  appellant  on  appeal  from  a  justice's 
judgment,  "  provided  however  that  the 
appellant  shall  not  recover  costs  unless 
the   judgment  appealed  from    be   re- 
versed  on   such   appeal,  or   be  made 
more  favorable  to  him,  1,0  the  amount 
of  at  least  $10,"  does  not  authorize 
the  allowance  of  interest  on  the  former 
judgment,  in  estimating  the  difference 
between  that  and  the  latter  judgment 

*in  settling  the  amount,  as  more  favor- 
able to  the  appellant.  (Affirming  S. 
O.,  at  special  term,  on  this  point,  39 
How.,  93.)  (Id.) 

4.  Defendant  served  papers  on  plaintiff 
for  a  motion  founded  on  an  irregularity 
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of  the  complaint.  Plaintiff  on  the 
same  day  amended  his  complaint,  and 
served  copy,  which  defendant  refused 
to  receive,  unless  costs  of  motion  were 
paid,  which  plaintiff  declined  to  pay  : 

Held,  on  motion,  that  the  giving  of 
notice  of  motion  was  a  proceeding 
already  had,  under  $  172,  of  the  Code, 
and  that  the  amendment  of  the  com- 
plaint did  not  supersede  the  motion. 
(Prudden  agt.  City  of  Lockport,  ante, 
46.) 

5.  ( This  sustains  Williams  agt.  WilHnson 
5  How.,  357,  and  Hall  agt.  Huntley.  1 
Code  Rep.  N.  S.,  21.)   (Id.) 

6.  Where,  on   the  trial  a  verdict  was 
rendered  for  the  defendant,  and  the 
plaintiff  then  moved  for  a  new  trial  on 
a  case,  and  the  verdict  was  set  aside 
and  a  new  trial  ordered,  with  ten  dollars 
costs  to  abide  the  event ;  thereupon  the 
defendant  appealed  from  this  order  to 
the  general  term,  where  it  was  affirmed 
with  costs.     Upon  a  second    trial  the 
defendant  recovered'a  verdict : 

Held,  that  in  adjusting  defendant's  costs 
on  the  last  trial,  the  plaintiff,  and  not 
the  defendant,  should  be  allowed  the 
costs  awarded  on  the  appeal  from  the 
order  directing  a  new  trial.  (Stevenson 
agt.  Putch,  ante,  91). 

7.  Where  notice  of  a  mechanic's  lien+(Sess 
L.  1854,  Ch.,  402,  is  properly.filed,  and 
an  action  is  thereafter  duly  commenced 
to  enforce  such   lien,  if,  during  the. 
pendency  of  the  action,  the  year  expires 
jn  which  the  statute  limits  the  lien,  the 
plaintiff  must   be  nonsuited  with  costs. 
(Stafford  agt  Bogardus,  ante,  95). 

8.  And  the  court  has  jurisdiction  to  award 
costs  to  the  defendant  in  such  case. 
(Id). 

9.  The  fact  that  the  act  of  1870,  provides 
that  appeals  to  the  court  of  appeals 
authorized  by  it  may  be  heard  as  mo- 
tions on  any  regular"  motion  day,  does 
not  affect  the  question  of  costs,  on  the 
decision  of  such  appeals.    (Hall  agt. 
JSmmons,  ante,  137. ) 

10.  Consequently,  under  the  decision  of 
White  agt.  Anthony,  (23  N.  T.,  164,) 
\?here  costs  are  given  on  the  decision 
of  an  appeal,  whether  from  a  judgment 
or  an  order,  general  costs  must  be  al- 
lowed.   Not  motion  costs  only.    (Id.) 

11.  The  same  costs  may  be  taxed  on  ap- 
peal from  an  order  denying  a  motion 
for  a  new  trial,  as  upon  appeal  from  a 
judgment ;  although,  in  practice  both 
appeals  are  heard  at  the  same  time  and 
upon  one  set  of  papers.     (Ahern  agt. 
Standard  Life  Ins.  Co.,  ante,  190.) 


12.  The  several    defendants  separately 
appeared  by  different  attorneys  inter- 
posing answers  setting  up  substantially 
the  same  defense,  and  on  a  judgment 
dismissing  the  complaint,  separate  bills) 
of  costs  were  taxed,  and   on   appeal 
from  the   judgment,  the  appeal  was 
affirmed  on  one  argument : 

Held,  that  only  one  bill  of  costs  of  the 
appeal  should  be  taxed.  (Delamater 
agt.  Carman,  2  Daly,  182.) 

See  ATTORNEY  AND  CLIENT.    (Id.) 

13.  When  the  clerk  has  before  him,  on 
taxation,  the    minutes    kept  by    the 
deputy  clerk,  together  with   his  affi- 
davit that  the  court  ordered  an  allow- 
ance to  be  made  to  a   party,  that  is 
sufficient,  without  any  written  order, 
to  authorize  him  to  insert  such  allow- 
ance in  the  judgment.   (Smith  agt.  Coe. 
7  Robt.,  477.) 

14.  The  claim  on  the  amount  of  which  a 
per  centage  can  be  allowed,  under  sec. 
309  of  the  Code,  is  the  sum  which  the 
plaintiff   states    in    his    complaint  as 
being  the  amount  which  he  seeks  to 
recover.     (Coleman   agt.  C/Muncey,   7 
Hobt.,  578.) 

15.  If  no  sum  is  mentioned  in  the  com- 
plaint, but  the  plaintiff  merely  seeks 
and  asks  for  such  sum  as  may  be  found 
due  him  on  an  accounting,  there  are 
in  that  aspect  no  data  for  computing 
the  per  centage.     (Id.) 

16.  The  "  subject  matter  involved"  with- 
in the  meaning  of  section  309  of  the 
Code,  is  that  which  is  to  be  directly 
affected  by  the  action.    (Id.) 

17.  Where  the  "subject  matter"  to  be 
directly  affected  by  the  action  was  an 
aliquot  part  of  the  profits  made  by  the 
defendants    out    of     the    transaction 

.  alleged  in  the  complaint,  and  the 
'  liability  of  the  defendant  to  pny^sucb. 
proportion  of  the  profits  constituted 
the  dispute  between  the  parties  ;  and 
the  amount  of  such  proportion  was  the 
only  "  amount  involved :" 

Held,  that  there  having  been  no  recovery, 
there  were  no  data  upon  which  to  fix 
that  amount,  so  that  the  per  centage 
could  be  calculated.  (Id.) 

See  FORMER  SUIT.    (Id.) 
JUDGMENT.    (Id.) 

18.  An  allowance  made  by  a  surrogate 
for  costs  and  counsel  fees  on  an  ac- 
counting, is  not  conclusive  in  an  action 
by  the   attorney   to  recover   for  his 
services  and  disbursements.     (Mygatt 
agt.  Wilcox,  I  Lansing,  55.) 
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19.  In  such  action  there  is  no  distinction 
as  regards  interest,  between  charge 
for  disbursements  and  for  services  ;  ii 
neither  case  can  interest  be  charged 
by  way  of  penalty  for  a  default,  uuti 
a  demand  has  been  made,  or  the  ac 
count  is  liquidated  between  the  par 
ties,  or  the  debt  has  become  due  by  th< 
termination  of  the  employment.  (Id., 

See  EXECUTORS  AND  ADMINISTRATORS 
(Id.) 

COUNSEL  PEES. 
See  DIVORCE.  (7  Mobt.) 

COUNTER-CLAIM. 

See  ANSWER.  (7  Robt.) 

1.  The  complaint  averred,  that  under  a 
contract  between  the  plaintiff  and 
defendant,  the  latter  had  received  a 
eum  of  money,  two-thirds  of  which 
belonged  to  the  plaintiff,  and  the  bal- 
ance to  the  defendant,  and  claimed 
the  two-thirds;  the  answer  pleaded 
the  statute  of  limitations,  denied  the 
alleged  receipt  of  the  money,  averred 
to  the  contrary,  that  plaintiff  had  re- 
ceived it  under  the  contract,  and  de- 
manded judgment  for  the  one-third : 

Held,  plaintiff  could  not,  .without  plead- 
ing it  in  reply,  avail  himself  of  the 
statute  of  limitations  in  bar  of  defend- 
ant's clajm  to  the  one-third.  (Clinton 
agt.  Eddy,  1  Lansing,  61.) 

2.  The  defendant's  averment  of  indebted- 
ness by  plaintiff,  was  a  statement  of 
new  matter  constituting  a  counter-claim. 
(Id.) 

3.  The  term   counter-claim,  as  used  by 
the    Code,    comprehends    recoupment 
and  set-off.    ( Id.) 

4.  Section   64    of    the    Code,  permits  a 
counter-claim  in  a  justice's  court,  of 
the  same  nature,  as  the  counter-claim 
allowed     in     actions     in    this    court. 
(  Williams  agt.  Bitner,  1  Lansing,  200.) 

5.  And  a  defendant  may  recover  upon 
a  counter-claim  in  that  court,  to  an 
amount  not  exceeding  $200,  over  and 
beyond   extinguishing  the   plaintiff's 
claim.     (Id ) 

6.  In  an   action  brought  by  a  member 
of  a  partnership  firm,  on  a  promissory 
note,  given  to  him  with  the  firm's  con- 
sent, on  a  loan  of  firm  money,  with 
reference  to  a  tirm  transaction  : 

Held,  that  defendant  could  not  set  up  a 
counter-claim  for  damages,  existing  in  ' 
his  favor,  against  the  tirm,  and  arising 


out  of  the  contract,  with  reference  to 
which,  the  loan  for  which  the  note 
was  given,  was  made.  (Mynderse  agt. 
SHOOK,  1  Lansing,  488  ) 

7.  The  suggestion  to  the  contrary  in 
Shubart  agt.  Harteau,  (34  Barb.,  447.) 
held  to  be  obiter,  and  Briggs,  agt. 
Briggs,  (20  Barb.  477,)  upon  which 
the  same  is  based,  commented  upon, 
and  the  latter  case,  and  Parsons  agt. 
Nash,  (8  How.,  454,)  explained.  (Id.) 

COUNTY  COURTS. 

1.  A  county  court  has  authority  to  order 
the  reference  of  cases  pending  therein. 
(Coy  agt.  Boieland,  ante,  385  ) 

See  ASSESSMENT.    (56  Barb.) 

2.  A    sale    of    infant's     real    property 
having    been    made   and    completed, 
under    proceedings    before   a  county 
court,  a  subsequent  order  of  the  same 
court,  directing  a  special  guardian  to 
invest  the  proceeds,  in  lauds  outside 
the  county  over  which  its  jurisdiction 
extends,  the  infant  and  special  guardian 
being  at  the  time  resident  in  the  county 
where  such  land  is  located,  is  a  nullity. 
(Stiles  agt.  Beeman,  1  Lansing,  90.) 

3.  Whether  proceeds  of  a  judicial  sale  of 
infant's  real  property,  remaining  in  the 
haud$  of   the  special  guardian,  can  be 
regarded  as  land,  under  2  it.  S.,  195, 
$  180,  in  such  sense  as  to  give  a  county 
court  power  to  direct  the  disposition 
thereof.     Quere.     (Id.) 

4.  The  power  of  county  courts,  under  $ 
30,  sub.  6,  of  the  Code,  for  sale,  &.c. 
of  an  infant's  real  estate,  includes  all 
incidental  powers  and  the  use  of  means 
necessary   to   complete    the    sale,   by 
transferring    the    infant's    title,    and 
securing  to  him  the  avails  of  his  in- 
terest in  his  estate.     (Id.) 

5.  But  whatever  is  done  in  this  respect, 
must  be  done  when  the   parties  and 
subject-matter    are    before   the   court, 
and  as  part  of  the  proceedings  to  sell, 
&c.    The  security  then  deemed  neces- 
sary, if  given,  or  investment  ordered, 
if  made,  is  the  judgment  of  the  court ; 
its  powers  are  exhausted  thereby,  and 
its  jurisdiction  over  the   parties   and 
subject- matter  is  at  an  end.     (Id.) 

6.  Rule  69  of  this  court  refers  to  proceed- 
ings at  the  time  of  sale.     (Id.) 

7.  At  least,  it  can  control  county  courts, 
only  as  so  applicable  ;  it  cannot  enlarge 
their  statutory  powers.    Id.) 

S,  The  powers  conferred  by  2  R.  S.,  195, 
179,   upon  the   court   of  chancery, 
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through  which  the  infant  la  made  a 
ward  of  that  court,  from  the  time  of 
the  application,  for  the  purposes 
enumerated  in  the  statute,  have  not 
been  expressly  given  to  the  county 
courts,  and  cannot  be  implied  from 
mere  power  to  sell  infant's  lauds.  (Jd.) 

COUNTY  CLERK. 

JSee  JUDGMENTS  AND  EXECUTIONS.    (1 
Lansing.) 

COURT  OF  COMMON  PLEAS. 

1.  The  court  of  common  pleas  has  the 
same  powers  as  those  exercised  by  the 
late  court  of  chancery,  and  by  the 

*  present  supreme  court,  in  all  actions 
where  the  defendant  resides,  or  is 
personally  served  with  process,  in  the 
citv  of  New  York.  (Christy  agt.  Lilly, 
2  J)aly,  418.) 

COURT  OP  JUSTICE  OF  THE 
PEACE. 

1.  Proceedings  in  justice's  courts  are  to 
be  -liberally  reviewed,  and  the  judg- 
ments therein  will  be  sustained  unless 
manifestly  erroneous.  ( McNall.  agt. 
McClure,  1  Lansing,  32.) 

See  COUNTER-CLAIM    (Id.) 

JUDGMENTS  AND  EXECUTIONS.  (Id.) 

COVENANT. 

See  ADVANCEMENT.   (42  N.  Y.) 
DAMAGES.    (Id.) 
LEASE.     (Id.) 

I.  It  is,  it  seems,  the  tendency  of  courts 
governed  by  the  rules  of  the  common 
law,  to  favor  and  facilitate  remedies  on 
covenants  of  title,  and  to  moderate  the 
ancient  rule,  which  is,  in  many  cases, 
severe  and  unjust  to  the  purchaser. 
( Bordewell  agt.  Colie,!  Lansing,  141.) 

•See  NUISANCE.     (Id.) 

SALE  OF  CHATTELS.    (Id-) 

CREDITOR. 
•See  GRANTEE.  (1  Lansing. ) 

CREDITOR'S  BILL. 

•I.  The  lien  upon  equitable  assets,  acquir- 
ed by  commencement  of  an  action  in 
the  nature  of  a  creditor's  bill,  is  not  ex- 
tinguished by  the  death  of  defendant 
before  the  appointment  of  a  receiver, 


but,  survives  against  such  assets  in 
I  In-  hands  of  the  administrator.  (Browrt, 
agt.  Nichols,  42  N.  F.,  26.) 

2.  A  judgment  creditor  acquires  no  pre- 
ference, overa  junior  judgment  by  the 
commencement  of  an  action  in  the  na- 
ture of  a  creditor's  bill,  until  the  appoint- 
ment of  a  receiver  therein,  as  to  per- 
sonal property  winch  is  the  subject  of 
levy  mid.  sale'on  execution.  Davenport 
agt.  Kelly,  42  N.  F.,  193.) 

See  LIEN.     (Id.) 


CRIMINAL  LAW. 

1.  In   criminal  trials    the   people    must 
establish  all  the  material    allegations 
contained    in     the      indictment,  must 
prove  the  corpiis  delicti,  beyond  a  reas- 
onable doubt;  but  a  justification  is  to 
be  established  on  the  part  of  the  defense, 
according  to  the  same  rules  of  evidence 
that  obtain  in  civil   actions.     (People 
agt.  Sckryver,  42  N.  Y.,  1.) 

2.  On  the  trial  of  an  indictment  for  man- 
slaughter in  the  third  degree,  the  kill- 
ing by  the  defendant   was  proved  and 
was  not  disputed ;  but  it  was  claimed 
to  have  been  done  in  self  defense.  The 
courl  charged  tlie  jury  that  the  prison- 
er was  bound  to  prove  his  defense  of 
justifiable  homicide  "beyond a  reason- 
able doubt."    Held,  that  this  was  error, 
and  a  new  trial  grantee}.     (Id,) 

3.  If  the  prisoner  claims  a  justification, 
he  must  take  upon  himself  the   burden 
of  satisfying  the  jury  by  a  preponder- 
ance of  evidence.     He  must  produce 
the  same  degree  of  proof  that  would 
be  required  if  the  blow  inflicted  had 
not  produced  death,  and  he  had  been 
sued  for  assault  and  battery  and  had 
set  up  a  justification.     (Id.) 

4.  The  prisoner  must  make  it  appear  to 
thejui-y  that  he  was  justified.     It  is 
not  sufficient  for  him  to  raise  a  reason- 
able doubt;  neither  is  it  necessary  for 
him  to  establish  a  justification  beyond 
a  reasonable  doubt.     He  must  make 
his  defense  appear  to  the  jury,  availing 
himself  of  all  the  evidence  in  the  case 
on    either    side.     Nothing  more    and 

.  nothing  less  is  required.     (Id.) 

5.  (Patterson  agt.  Tlie  People,  46  Barb., 
625,  overruled  ;  People  agt.  McCann,  16 
JV.  Y.,  58,  commented  on  and  follow- 
ed, but  the  opinion    of  BROWN,  j . 
doubted.)     (Id.) 

6.  A  warrant  of  commitment,  issued  by 
a  justice  of  the  peace,  under  the  statute 
entitled    "  of  proceedings   to  prevent 
the  conimissicu  of  crimes  "  (part  1,  ch. 
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S,  title  1,  of  the  Revised  Statutes),  is 
valid  without  tyv  seal  affixed. 
(Gano  agt.  Hall,  42  ft.  T.,  67.) 

7.  The  plaintiff  was  brought  before  a  jus- 
tice, charged  with  threatening  an   as- 
sault; and  his  examination  having  ex- 
tended late  into  the  night,  the  justice 
decided  that  he  should  give   bonds  to 
keep  the  peace,  and  the  plaintiff  hav- 
ing refused,  the  justice  stating  himself 
to  be  too  ill  to  make  out  a  warrant  for 

'  his  commitment  then,  told  the  plaintiff 
he  might  go  where  he  had  a  mind  that 
night.  The  plaintiff  went  home,  and 
the  justice  having  the  next  morning  is- 
sued a  warrant  of  commitment  against 
him,  under  which  lie  was  arrested  and 
imprisoned.  Held,  in  an  action  against 
the  justice  for  false  imprisonment,  that 
the  permission  given  to  the  plaintiff  to 
go  at  large  was  not  a  discharge,  and  the 
subsequent  warrant  not  illegal.  (Id.) 

8.  The  people,  on  the  trial  of  the  de- 
fendant   m    error  for    grand   larceny 
were  allowed  to  prove,    against   his 
objection,  confessions  made  while  the 
defendant  was  under  arrest,  under  the 
inducement  of  a  statement,  to  him  that 
"the  best  he  could  do  was  to  own  up," 
and  it    "  would    be  better    for  •  him." 
The  jury  were  also  instructed  that  they 
were  to  take  in  to  consideration  these 
confessions,  as  well  as  the  other  facts 
of  the  case.    The  defendant  was  con- 
victed, and,   on   error  to  the  general 
term,  the  judgment  of  conviction  was 
reversed  and  the  defendant  discharged. 
On  error  to  this  court — Held,  that  the 
conviction  was  properly  reversed;  but, 
as  a  small  portion  onlv  of  the  defend- 
ant's term  of  sentence  liad  expired,  and 
it    did  not  appear  that  a  conviction 
would  not  be  had  upon  a  new  trial,   it 
was  error  to  discharge  absolutely ;  and 
a  new  trial  was  ordered.     (People  agt. 
Phillips,  42  N.  iT.,200.) 

9.  Where,  u£>on  the  trial   of  an   indict- 
ment, the  prisoner  otters   himself  as  a 
witness,  and  testifies  in  his  own  behalf, 
tinder  the  statute  of  1869,   he  thereby 
becomes  subject  to  the  same  rules  and 
is  called  upon  to  submit  to  the  same 
tests  which  are  legally  applied  to  other 
witnesses.     (Brandon  agt.  Tlie  People, 
42  Zf.  JT.,  265.) 

10.  Accordingly,  where  the  plaintiff  in 
error,  on  her  trial   for  grand  larceny, 
was  sworn  as  a  witness  in  her  own  be- 
half, and,   on  her  cross-examination, 
was    asked,    "  have  you  ever  been 
arrested  before  for  theft  7"    and  the 
question  was  objected  to  as  an  attack 
upon  her  character,  which  she  had  not 
herself  put  in  issue.    Held,  that  the 


question  was  a  proper  one ;  and  no  sug- 
gestion of  privilege  having  been  made, 
the  objection  was  properly  overruled. 
(Id.) 

11.  An  indictment,  which  is  sent  to  the 
court  of  over  and  terminer  by  a  court 
of  general   sessions,  may  properly'  be 
tried  at  any  term  thereafter,  although 
the  order  of  the  sessions  is  that  it  T>e 
sent  to  the  next  court  of  over  and  term- 
iner.    (Real,  agi.  The  Pedplt,  42  Jf.  Y.. 
270.) 

12.  On  the  trial  of  an  indictment  for  mur- 
der, charging  the  killing  to  have  been 
effected    by  shooting  the  deceased  in 
the  head,  it  being  proved  that  there 
were  two  bullet  wounds,  one  in  the 
head  and  the  other  in  the  body,  either 
of  which  would  produce  death,  the  re- 
fusal of  the  court  to  charge  that,  "if   ' 
the  proof  fails  to  show  which  wound  it 
was  that  actually  killed,  the  case  is  not 
made  out  according  to  the  indictment,'' 
is  not  error.     (Id.) 

13.  Evidence  that  the  defendant,  in  an 
indictment  for  murder,  was  in  the  habit 
at  times  of  drinking  to  excess,  of  the 
effect  of  this  habit  upon  his  miud,  is  in- 
competent, unless  confined  to  a  period 
within  a  few  days   of  the  homicide. 
(Id.) 

14.  It  is  competent  to  ask  a  witness,  on 
cross-examination,    whether     he    has 
been  in  jail  or  state  prison,  and  how 
much  of  his  life  he  has  passed  in  such 
places,  with  a  view  to  impair  his  cred- 
ibility.   The  extent  of  such  cross  ex- 
amination rests  somewhat  in  the  dis- 
cretion of  the  court,  but  the  discretion, 
should  be  liberally  exercised.     (Id.) 

15.  The  opinions  of  witnesses,  who  are 
not  experts,  on  the  general  question  of 
the  state  of  the  prisoner's  mind  and  his- 
moral  condition,  are  inadmissible.    Ac- 
cordingly, when  non-professional  wit- 
nesses were  asked:  "from  what  yon 
saw  of  him  that  night,  what  impression 
did  his  words  and  acts  make  upon  your 
mind  ?     What  impression  as  to  his  con- 
dition of  mind  did  his  conduct  and  acts 
and  words  make  upon  you  at  the  time  T 
In  what  state  of  mind  did  you  believe 
him  to  be  by  reason  .of  what  he   did 
and  said  upon  that  occasion  7"  and  oth- 
er like  questions.  Held,  that  they,  were 
properly  excluded.     (Id.) 

16.  Newcomb  agt.  ffrincold,   (42  N.    T"M 

298);  ClappHgt.Fullerton,  (34  If.  T., 
190),  and  The  People  agt.  O'Brien,  (36. 
id.,  276),  distinguished.  (Id.) 

17.  It  is  not  erroneous  for  the  court,  upon 
the  trial  of  an  indictment,  to  refuse  to» 
charge  that  the  prisoner  cannot  be  con- 
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victed  upon  the  testimony  of  an  accom- 
plice, alone,  or  to  charge  the  contrary; 
lor  although  the  testimony  of  accom- 
plices, uncorroborated,  should  be  re- 
ceived with  great  caution,  there  cannot 
be  any  question  that  if  the  jury  find  a 
verdict  of  guilty,  upon  such  evidence, 
the  court  cannot,  for  that  reason,  set  it 
aside.  {The  People  agt  I/awton,  56 
Hcirb.,  126.) 

18.  Under  an  indictment  for  burglary, 
the  prisoner  may  be  convicted  of  an 
attempt  to  commit  the  crime   charged 
in  it.     (Id.) 

19.  Evidence  competent  upon  the  question 
of  guilty  or  not  guilty  of  the  burglary 
charged,   is   competent  to   prove    the 
attempt  to  commit  it.     (Id.) 

20.  Where  the  proof  showed  that,  having 
reconnoitered  the  premises,  the  prison- 
er designed  and  agreed  with  the  wit- 
ness that  at  about  one  o'clock  of  a  par- 
ticular night  they  would    commit  a 
burglary,  by  entering  the  store  of  B. ; 
that  in  pursuance  ot  such  design  and 
agreement,  at  about  the  hour  of    one 
the'y  went  to  the  store,  through  the 
alley  in  its    rear ;   that  the   prisoner 
carried  or  caused  to  be  carried  there, 
a  set  of  burglar's  tools,  to  aid  them  in 
committing  the  burglary  j  that  when 
they   arrived,  the   prisoner  suggested 
that  none    of  the   tools    were  strong 
enough   to  enable  them  to  force  an 
entrance  ;  that  they  then  concluded  to 
tnter  a  blacksmith  s  shop  close  by,  for 
the  purpose  of  getting  a  crowbar,  or 
some  other  tool,  with  which  to  break 
into  the  store ;   and  that  before  they 
entered  the  shop,  an  alarm  was  given, 
and  they  were  interrupted,  and  were 
prevented    from    executing    their  in- 
tended purpose ;  not,  however,  aban- 
doning their  design : 

Held,  that  this  evidence  was  sufficient  to 
support  a  conviction  for  an  attempt  to 
commit  a  burglarly.  (Id.) 

21.  The  cases  all  concur  in  saying  that, 
in  order  to  constitute  an  attempt  to 
commit  a  crime,  there  must  appear  to 
have  been  more  than  the  mere  design 
or  intention  to  commit  the  offense. 
There  must  have  been  some  ineffectual 
act  or  acts  towards  its  accomplishment. 
But  none  of  them  tend  to  establish 
that  acts  analogous  to  ihose  proved  in 
this  case  do  not  constitute  an  attempt. 
(Id.) 

iJ2.  An  attempt  may  be  immediate — an 
assault,  for  instance;  but  it  very  com- 
monly means  a  remote  effort,  or  indi- 
rect measure,  taken  with  intent  to 
effect  an  object,  (fd.) 


See  EVIDENCE.    (Id.) 

WITNESS.    (1  Lanting.) 

» 
CROSS  EXAMINATION 

Set  WITNESS.  (42  N.  T.) 

DAMAGES. 

1.  On  a  breach  of  the  covenant  for  quiet 
enjoyment  implied  in  a  lease,  where 
an     eviction    is    occasioned    through 
fault  of   the  lessor,   the  measure  of 
damages  is   the  value  of    unexpired 
term  less  the  rent  reserved.     (Mack 
Patchin,  42  iV.  F.  167.) 

2.  In  action  upon  a  breach  of  promise  to 
marry,  the  fact  that  the  defendant  has 
alleged  the  unchastity  of  the  plaintiff, 
in  his  answer,  by  way  of  justification, 
which    allegation    he  has    failed    to 
prove,  may  be  considered  by  the  jury 
in  aggravation  of  the  damages.  (Ihorn 
agt.  Knapp,  42  N.  Y.,  474.) 

3.  Although  the  form  of  the  action  is 
assumpsit,  it  is,  and  always  has  been, 
as  to  the  measure  of  damages,  classed 
with   actions  for  torts;   and,  as  it  is 
competent  to  inquire  into  the  motives 
and  intentions  of  the  defendant,  and  to 
prove  any  facts  relating  to  the  trans- 
action, to  show  that  the  act  complained 
of  was  done  wantonly  and  maliciously, 
to  enhance  the  damages,    the  act  of 
spreading,  npon  the  record,  in  bis  an- 
swer, a  calumnious  charge,  which  he 
fails  to  prove,  may  properly  be  con- 
sidered.    (Id.) 

4.  So,  on  the  other   hand,  the  animut 
with   which   the  contract    is    broken 
being  material,  it  is  competent  for  the 
defendant  to  prove,  in  mitigation  of 
damages,  any  facts  showing  that  his 
motive  was  not  bad,  and  his  conduct 
neither  cruel  nor  malicious.    (Id.) 

See  CAUSE  OF  ACTION.  (Id.) 
FLOATING  TIMHLK.  (Id.) 
LEASE.  (Id. ) 

5.  The  bodily  pain  or  suffering,  which 
constitutes  an   element  in   estimating 
damages    for    bodily  injuries,   is  noc 
confined  to  that  which  may  have  been 
incurred  before  the  trial,  but  includes 
such  future  suffering  as  it  is  reasonably 
certain  from  the  evidence  must  result 
from  the  injury.     (Aaron  agt.  Second 
Avenue  M.  R.  Co.,  2  Daly,  127.) 

6.  The  loss  of  the  profits  of  a  business 
which  is  the  proximate  consequence 
of  the  defendant's  negligence,  is  allow- 
able in  estimating  the  damages.  Hence, 
where   the   plaintiff's  business,  as  an 
expressman,  was  wholly  suspended  by 
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reason  of  a  fatal  injury  to  his  horse, 
caused  by  the  defendant's  negligence, 
he  is  entitled  to  a  reasonable  time  in 
which  to  select  another  horse,  and  the 
loss  of  his  profits  during  that  time  are 
allowable  as  damages.  And  what  is  a 
reasonable  time  in  such  a  case,  is  a 
question  for  the  jury.  (Albert  agt. 
Sleeker  Street,  dx.,  B.  R.  Co.,  2  Daly, 
389.) 

See  COMMON  CARRIER.     (Id.) 
PRACTICE.     (6  Robt.) 
STOCK.    (7  Robt.) 

7.  In  an  action  to  recover  damages  for 
the  conversion  of  goods,  the  rule  of 
damages  is  the  highest  value  of   the 
property  at  any  time  between  the  con- 
version" and  the  day  of  trial.     (Mat- 
thews agt.  Coe,  56  Barb.,  430.) 

i 

See  CARRIERS.     ((Id) 
NEGLIGENCE.    (Id.) 
VENDOR  AND  PURCHASER.    (Id.) 
VERDICT.    (Id.) 

8.  The  liability  of  defendant  as  a  hotel- 
keeper,  for  coin  left  in   his  possession 
by  the  plaintiff,  being  established : 

Held,  plaintiff  was  entitled  to  recover  the 
market  value  thereof  iu  currency. 
(Kellogg  agt.  Sweeney,  1  Lansing,  397.) 

See  CONTRACT.     (Id.) 

COUNTER-CLAIM.    (Id.) 
MASTER  AND  SERVANT,    (/tf.) 
TELEGRAPH  COMPANIES.    (Id.) 

DEATH. 

1.  Although  the  law  presumes  that  one 
who  is   missing  is  living,  until  seven 
years  has  elapsed,  yet  circumstances 
may  be  shown  from  which  a  jury  will 
be  warranted  in  assuming  that  he  was 
dead   at  a   time    within   that    period. 
(Stouvenel  agt.  Stephens,  2  Daly,  319.) 

2.  Hearsay  evidence  is  only  admissible 
to   overrule   the   presumption  of  life, 
after   ;t   considerable   lapse    of    time. 
(Id.) 

3.  Where  there  is  evidence  of  a  char- 
acter, considered   bv   itself,  to  create 
a  reasonable  probability  that  a  party 
was  dead  on  a  certain  day,  and  the 
evidence  that  he  was  seen  afterward  is 
contradictory  : 

Held,  that  everything,  however  slight, 
which  tends  to  strengthen  the  former 
evidence — such  as  the  liabils  of  the 
party,  &c. — should  be  received  in  evi- 
dence. (Id.) 


DEATH  BY  WRONGFUL  ACT. 

1.  The  defendant,  claiming  a  right  to  use 
the  basement  of  premises  occupied  by 
another,  and  to  approach  and  obtain 
access   to  it  f,h  rough   such   premises, 
proceeded  to  assert  such  right,  although 
advised  that  the  occupant  disputed  tlie- 
right,  and  would  resist ;   and  in  order 
to  accomplish  his  design,  called  to  his 
assistance  two  porters  in  his  employ, 
asking  one  of  them  to  go  in  with  him 
and '"fight  it  out;"   all   being  armed, 
one  with  a  crowbar,  another  with  a, 
hammer,  and  a  third  with  a  pistol.     Iu 
the    course   of    a  fight   between    the 
parties,    which  ensued,  the   occupant 
of  the  premises  was  killed  by  a  piatoi 
shot  from  one  of  the  porters  r 

Held,  1.  That  the  defendant  and  his- 
servants  were  tort-feasors,  being  en- 
gaged in  an  effort  to  obtain  by  force- 
what  should  have  been  accomplished 
through  the  tribunals  of  the  law.  2. 
That  the  defendant  having  initiated 
the  disturbance,  and  asked  his  servants 
to  assist  him  therein,  was  responsible 
for  the  consequences;  and  that  the  act 
of  his  servant,  in  firing  upon  the- 
deceased,  was,  even  if  wilful,  but  one- 
of  the  consequences  of  the  enterprise 
in  which  .the  servant  had  engaged  at 
the  solicitation  of  the  defendant.  3. 
That  if  the  act  complained  of  was  the- 
possible  result  of  the  employment,  the 
master  must  answer  for  tbe  act  done- 
by  the  servant.  ( Jfraser  agt.  Freeman, 
56  Barb.  231.) 

2.  Under  such  circumstances  an   action 
can  be  maintained   by  the  administra- 
tors   of    the     deceased,    atrainst    the- 
master,  under  the  statutes  of  1847  and, 
1849,  to  recover  damages  for  causing, 
the  death  of  the  deceased,  by  the  act 
of  the  servant      (Id. ) 

See  MASTER  AND  SERVANT.     (Id. ) 

DEATH  FROM  NEGLIGENCE. 

See  ACTION  FOR  CAUSING  DEATH.    (42' 

If.  Y.) 

DEBTOR  AND  CREDITOR. 

1.  Interest  upon  the  separate  writings  of 
a  mutual  running  account  will  be  al- 
lowed only  from  the  time  of  the  liquida- 
tion of  the  amount,  in  the  absence  of 
proof  as  to  when  the  account  was- 
rendered,  or  that  the  amounts  of  the- 
items  were  specifically  agreed  on,  or 
that  there  was  some  proof  of  a  customi 
to  charge  interest.  (Suiter  agt.  Pa/rk- 
hurst,  x!  Dal,/,  £40.) 
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2.  The  power  given  by  section  297  of  the 
Cvde,  to  order  a  third  person,  indebted 
to  a  judgment  debtor,  to  pay  to  the 
judgment  creditor  so  much  of  such  in- 
debtedness as   will    be    sufficient    to 
satisfy  the  judgment  creditor's  claim, 
is  one  which  should  be  exercised  with 
great  caution.     (Alexander  agt.  Rich- 
ardson, 7  Bobt.,  63. 

3.  It  should  never  be  exercised  where 
the  amount  of  the   indebtedness  due 
from  the  third  person  is  either  disputed 
or  uncertain ;  or  where  there  is  any 
doubt  as  to  the  pecuniary  ability  of 
the  third  person  to  make  present  pay- 
ment.    In   such    a  case,  the    proper 
course  is  to  have  a  receiver  appointed. 
(Id.) 

See  IMPRISONED  DEBTORS.  (Id.) 

DECLARATIONS 

See  EVIDENCE.    (56  Barb.) 

HUSBAND  AND  WIFE.    (Id. ) 

DEED; 

1.  An  omission  to  recite  in  a  conveyance 
of  real  estate  sufficient  to  pass  a  good 
title  to  the  grantee,  a  power  of  sale, 
under  which  alone  the  grantor  has  a 
right  to  convey,  and  the  execution  of 
it  by  him  without  stating  his  represent- 
ative or  fiduciary   capacity,  will  not 
defeat  such  conveyance.     (Bolton  agt. 
Jacks,  6  Bobt.  166'.) 

2.  Mere  proof  of  non-pavment  of  the  con- 
sideration   of    a   deed",   not    sufficient 
primarily    to  infect    the    transaction 
with  fraud,  is  not  by  itself  admissible 
in  a  court  of   law    to   invalidate  it, 
where  a  good  title  would  otherwise 
pass  by  it.     But  a  grantee  who  seeks 
to  shelter   himself    against   the   con- 
sequences of  a  fraud  committed  by  his 
grantor,  under  the  bona  fides  of  his 
purchase,  may,  and  is  bonnd  to,  prove 
the  payment  of  such  consideration,  as 
well  as  any  other  circumstances  which 
the  shape  of  his  case  m<iy  require.  His 
title  is  not  derived  alone  from  the  con- 
veyance to  him.  but  from  that  as  forti- 
fied by  the  bona  jides  of  his  purchase. 
Hd.) 

3.  As  the  question  of  delivery,  in  respect 
to  a  deed,  involves  acceptance,  it  is 
always  one  >f  intention,  depending  on 
the  circumstances  of  the  transaction. 
(Carnes  agt.  Platt,  6.  Bolt,  270.) 

4.  Although  the  mere  placing  of  a  deed 
in  the  hands  of1    the  grantee,  or   an 
agent  of  his,  authorized  by  him  .to  re- 
ceive it,  is  presumptive  evidence  of  an 


intent  to  deliver  it  so  as  to  take  effect 
immediately,  as  the  deed  of  the  grantor, 
vet  this  presumption  may  be  rebutted 
by  attendant  circumstances.  '  (Id.) 

5.  Where  the  same  attorney  is  employed 
by  a  grantee  to  examine  the  title,  and 

1  by  the  grantor  to  draw  a  deed  of  real 
estate,  the  mere  placing  in  his  hands 
by  the  grantor,  of  the  deed  executed 
and  acknowledged,  the  consideration 
whereof  has  not  been  paid  or  de-" 
livered,  is  not,  in  law,  a  delivery  to 
the  attorney  for  die  use  of  the  grantee, 
with  intent  to  pass  the  title;  but  at 
most  constitutes  the  attorney  the  agent 
of  the  grantor  to  make  a  delivery  upon 
payment  of  the  consideration,  which  is 
the  condition  upon  which  the  delivery 
is  to  be  imule.  (Id.) 

G.  The  grantor  may,  when  he  hands  the 
deed  to  the  attorney,  either  qualify 
that  act  by  stating  that  he  merely 
deposits  it  for  safe  keeping,  uutiil  he 
shall  deliver  it  personally  ;  or  may 
make  ii.  a  present  delivery  of  the  deed 
for  the  use  of  the  grantee,  with  intent 
to  pass  the  title  to  the  latter  before 
receiving  the  consideration,  but  in  the 
latter  case  he  must  so  expressly  declare 
and  instruct  the  attorney.  (Id.) 

7.  Where  the  evidence  showed  no  ex- 
press instructions  or  declarations  to  the 
attorney  by  the  grantor,  and  only  the 
placing  of  the  deed  in  his  hands  by  the 
latter : 

Held,  there  was  no  delivery  of  the  deed 
with  intent  to  pass  the  title  to  the 
grantee.  (Id.)' 

8.  There  being  no  evidence  to  show  that 
the    agent    had    authority    from    the 
grantee  to  receive  the  deed  for  him  as 
his  agent,  and   he  was  not  furnished 
with  the  consideration  to  be  paid  on 
delivery ;  no  such  authority  could  be 
implied  from  his  mere  retainer  as  coun- 
sel to  examine  the  title.  (Id.) 

9.  There  having  been  no  delivery  of  the 
deed,  in  such  case,  by  the  mere  leaving 
the  same  with  the  attorney,  there  was 
no  acceptance  ;  for  like  reasons  a  sub- 
sequent delivery  and  acceptance  could 
not  relate  back  to  the  time  when  the 
deed  was  so  left  with  the  attorney,  so 
as  to  cut  off  intervening  rights.    (Id.) 

10.  Where  an  agreement  was  made  be- 
tween  a  debtor  and    a    creditor,   by 
which  the  latter  agreed  to  release  cer- 
tain   property   of   the   former,  which 
had  been  attached  in  another  state,  oil 
condition  that  the  debtor  should  con- 
vey to  him  other  property  in  this  state; 
which    agreement    was    subsequently 
abandoned   by    both   parlies,  and  the 
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deed   contemplated   by  it  was  never 
delivered  nor  accepted : 

Held,  that  persons  in  the  occupation  of 
the  premises  so  agreed  to  be  conveyed 
by  tne  debtor,  not  in  possession  under 
the  said  agreement,  or  Tinder  a  title 
derived  through  a  deed  delivered  pur- 
suant to  it,  could  not  protect  their  pos- 
session by  it.  (Id.) 

11.  In  construing  the  description  of  the 
premises,  contained  in  a  deed,  what  is 
most  material  and  certain  governs  that 
which  is  less  so.     Upon  the  principle 
a    known    stream,    marked    tree,    or 
monument,  governs  both  course  and 
distance  ;  and  in  such  case  the  call  for 
course  and  distance    is    disregarded. 
(Patten  agt.  Stitt,  6  Robt.,  431-) 

12.  A  grant  is  to  be  taken  most  strongly 
against  the  grantor ;  and  where  a  deed 
may    enure     in    different   ways,    the 
grantee  shall  have  his  election  which 
way  to  take  it    (Id.) 

13.  Where  the  property  to  be  described 
and  conveyed   by    a    grantor  owning 
land    extending   from  Greenwich    to 
Washington    street,    was    a    portion 
fronting  on  Greenwich,   and  not  on 
Washington  street ;  and  the  description 
commenced  at  a  fixed  point  on  Green- 
wich street,  and  the  deed  then  called 
for  seven  courses,  each  course  running 
a    certain     definite    distance ;     these 
courses  and  definite  distances  leading 
to  a  certain,  definite  fixed  point : 

Held,  that  when  the  de%d  said  that  that 
point  was  distant  86  feet  6  inches,  or 
thereabouts,  from  Washington  street, 
the  indefinite  and  uncertain  point  in- 
dicated by  the  word  "  thereabouts" 
must  give  way  to  the  more  definite 
and  certain  point  fixed  by  the  courses 
and  distances  from  Greenwich  street. 
(Id.) 

14.  ffeld,  also,  that  under  both  of  the 
above  principles,  the  southern  line  of 
the  property  intended  to  be  conveyed 
must  be  regarded  as  terminating  at  this 
definite   point;  and  under  the  second 
of  those  principles,  the  northerly  line 
at  the  point  to  which  the  distance  from 
Greenwich  street  would  carry  it,  as 
that  was  the  more  favorable  to  the 
grantee.     (Id.) 

15.  If  the  boundaries  of  the  land  intended 
to  be  conveyed    can   be    easily    and 
definitely    settled   by    construing  the 
description  in  the  deed  in  accordance 
with  established  principles  of  construc- 
tion, evidence  of  declarations  or  user- 
is  inadmissible  to  aid  in  such  construc- 
tion.   (Id.) 


16.  The  doctrine  appertaining  to  actual 
location  of  a   boundary  only  applies 
where  it  is  shown  that  both  parties, 
or  those    under    whom    they    claim, 
agreed  on  the  location  of  the  boundary; 
or  where  the  party  claiming  the  loca- 
tion to  be  incorrect,  or  thoae  through 
whom  he  claims,  himself  or  themselves 
made  the  location.    (Id.) 

17.  The  doctrine  respecting  the  settle- 
ment of  a  disputed  boundary  only  ap- 
plies when  there  has  been  a  dispute  as 
to  the  boundary,  and  that  dispute  has 
been  adjusted  by   running  the  line  ac- 
cording to  the  agreement  for  its  adjust- 
meut.     (Id. 

18.  A  declaration,  by  the  grantor  in  a 
deed,  of  its  objects  and  purposes,  con- 
tained in  a  separate  instrument,  even 
when  not  under  seal,  may  operate  to 
alter  the  character  of  such  deed,  how- 
ever plainly  a  mere  conveyance  of  the 
legal   estate   in  the  land.     (Ford  agt. 
Belmtmt,  7  Robt.,  97.) 

19.  Where  instruments    simultaneously 
executed,  relating  to  the  same  subject 
matter,  are  for  that  reason   construed 
together,  the  general  purpose  of  the 
whole,  apparent  therefrom,  will  con- 
trol the  strict  construction  or  any  ap- 
parent purpose  of  one.    (Id.) 

20.  Where,  by  the  legal  construction  of 
one  or  more  instruments,  the  sole  pur- 
pose of  one  is  apparently   merely  to 
create  a  trust,  which  can  ouly  be  exe- 
cuted as  a  power  in  trust,  although 
such  instrument  be  an  absolute  con- 
veyance in  fee  simple  of  the  legal  es- 
state,  such  legal  estate  remains  in  the 
grantor  in  such  instrument,  subject  to 
the  execution  of  such  power,  which  ia 
capable  of  being  enforced  in  equity. 
(Id.) 

21.  Where  the  grantor  of  premises,  before 
the  conveyance  by  him  thereof  to  the 
grantee,  agreed  with    a  third  person, 
to  permit  him  to  sell  and  dispose  there- 
of,   in   order  to  compromise   by    that 
means  certain  claims  due  to  the  United 
States   Government  by  other  persons, 
and  to  allow  such  third  person  to  retain 
the  residue  of  the  money  and  securities 
received  on  such  sale,  after  completing 
the  compromise  ;  and  a  firm,  consisting 
of  the  grantee  and  his  brother,  agreed 
with  such  person  to  advance  the  sum 
necessary  to   accomplish   the  compro- 
mise, and  thereupon  such  parties  (con- 
sisting of  such  third  person  and  firm) 
entered    into   a    written    agreement, 
whereby  it  was  agreed  that  such  grant- 
or should  convey  the  premises  to  sucii 
grantee,  and  that  such  firm  should  ad- 
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vance  the  sum  necessary  for  such  com- 
promise, to  be  repaid  with  interest 
(together  with  a  bonus  for  advancing 
the  same)  out  of  the  proceeds  of  the 
property  when  sold,  and  that  the  re- 
mainder of  such  proceeds  should  be 
•divided  (after  satisfying  such  sums) 
into  three  parts,  whereof  the  grantee's 
firm  should  be  entitled  to  one  third,  and 
«uch  third  person  to  two  thirds ;  and 
after  the  conveyance  by  such  grantor, 
to  the  grantee,  executed  in  pursuance 
-of  the  agreement,  the  grantor  executed 
an  instrument  in  writing,  setting  forth 
that  he  held  the  premises  according  to 
the  terms  of  such  agreement,  which  it 
recited.  In  an  action  of  partition  be- 
tween parties  claiming  title  under  the 
grantor  in  such  deed,  Held.  1.  That  if 
the  conveyance  to  such  grantee  had 
been  taken  without  consent  of  such 
third  person,  but  with  knowledge  of 
his  rights,  a  resulting  trust  would  have 
arisen  in  his  favor,  Si.  That  the  legal 
effect  of  the  absolute  conveyance  to 
such  grantee,  was  restricted  by  the 
instrument  executed  by  him,  declaring 
the  trusts,  terms  ana  conditions,  on 
which  he  took  it  and  held  such  estate, 
under  the  decision  in  the  case  of  the 
N.  T.  Dry  Dock  Co.  agt.  Stillman,  (30 
N.  Y.  Rep.,  176.)  That  such  instru- 
ment operated  not  as  a  covenant,  but 
as  a  decarlation  of  trust.  That  the 
purpose  of  such  deed  was,  not  to  vest 
in  such  grantee  the  fee  of  the  two  thirds 
of  such  premises,  (of  which  such  third 
person  was  to  have  the  benefit,)  leaving 
in  him  a  mere  right  of  action  ;  but  to 
give  to  such  grantee  a  power  in  trust 
to  sell  the  land  and  pay  two  thirds  of 
the  proceeds  of  the  sale  to  such  third 
jiersmi,  leaving  the  legal  estate,  on 
which  such  power  was  to  operate,  in 
the  original  grantor,  capable  of  being 
•divested  by  its  exercise.  3.  No  more 
of  the  legal  estate  in  fee  in  such  land 
passed  to  the  grantee  under  the  deed 
to  him,  than  was  necessary  to  enable 
him  to  convey  enough  of  the  land  to 
pay  off  the  sums  charged  thereon,  and 
an  equity  of  redemption  in  an  undivid- 
«d  third  of  the  residue.  The  residue 
ot  the  legal  estate  in  such  laud  remain- 
ed in  the  original  grantor.  4.  That 
ithe  deed  to  such  grantee  became,  by 
the  accompanying  declaration  by  him 
•of  its  terms,  a  mere  mortgage  to  him 
for  the  sum  advanced  and  the  interest 
and  bonus  thereon,  and  he  had  only  a 
legal  estate  in  one  third,  leaving  such 
third  person  equitably  entitled  to  the 
benefit  of  the  other  two  thirds  there- 
-of.  5.  That,  although  as  the  convey- 
ance to  the  grantee  was  taken  with 
the  assent  of  such  tnird  person,  and, 
therefore,  no  result  ing  trust  could  arise 
in  favor  of  the  tatter,  yet  il  wab subject 


to  whatever  right  he  had  remaining  in 
or  to  such  land  by  virute  of  the  orig- 
inal agreement,  not  modified  by,  or 
merged  in,  the  new  agreement.  6. 
That,  under  the  original  agreement  be- 
tween the  grantor  and  such  third  per- 
son, the  latter  would  have  been  enti- 
tled, on  effecting  the  compromise  there- 
in mentioned,  to  a  deed  of  such  prem- 
ises or  a  sale  of  them  by  such  grantor, 
and  the  payment  of  the  proceeds  to 
himself.  Such  third  person  had,  there- 
fore, a  right  to  procure  a  sale  of  his 
two  thirds  interest  remaining  (after 
the  sums  charged  were  paid  either  by 
the  grantor  or  grantee),  or  to  a  con- 
veyance from  the  former  of  the  legal 
estate  therein.  7.  If  such  legal  estate 
in  two  thirds  of  the  premises  in  ques- 
tion did  not  pass  to  such  grantee  by 
such  conveyance  to  him,  it  remained 
in  the  original  grantor,  and  could  not 
be  conveyed  by  such  grantee,  or  pass 
to  his  assignee  in  bankruptcy,  so  as  to 
defeat  the  rights  of  such  third  person 
and  those  claiming  under  him.  8.  A 
statement  by  such  granteee  in  a  sched- 
ule annexed  to  his  pejition  in  bank- 
ruptcy (which  alleged  that  all  his  pro- 
perty was  set  out  in  such  schedule)  of 
a  claim  to  only  "  one  third  residuary 
interest "  in  such  premises,  and  a  note 
appended  thereto,  setting  forth  that 
such  third  person  was  "entitled  to  the 
leinaining  two  thirds  interest  arising 
from  any -excess  a/ter  satisfying"  the 
mortgages  thereon,  (which'would  in 
themselves  be  a  good  declaration  of 
trust.)  are  strong  evidence  of  a  convey- 
ance to  such  third  person  as  against 
persons  claiming  under  such  assignee 
in  bankruptcy,  after  a  lapse  of 
seven  years  between  the  first  dec- 
laration in  trust  by  such  grantee 
and  his  application  in  bankruptcy. 
9.  That  a  conveyance  of  such  two 
thirds  interest  in  the  land  to  such  third 
person,  might  be  presumed  after  a  lapse 
of  time,  and  other  attendant  circum- 
stances, inconsistent  with  the  non-ex- 
istence of  such  conveyance.  10.  Even 
if  such  grantee  acquired  the  legal  es- 
tate in  the  premises  by  the  deed  to  him, 
such  thirdf  person  would  have  a  right 
to  enforce  the  power  of  sale  at  any 
time,  and  if  the  legal  estate  was  vested 
in  such  assignee  in  bankruptcy,  and 
by  him  conveyed  to  the  plaintiff,  the 
title  which  would  pass  by  a  sale  in  this 
action,  being  in  partition,  would  not 
be  such  as  this  court  would  compel  a 
purchaser  to  take,  because'it  would  al- 
ways be  liable  to  be  divested  by  the 
exercise  of  the  power  in  trust  to  sell 
for  the  benefit  of  such  third  person  or 
his  representatives,  and,  therefore,  un- 
less they  were  made  parties,  the  com- 
plaint should  be  dismissed.  (Id.) 
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22.  A  testatrix,  by  her  will,  devised,  the 
residum  of  her  estate,  real  and  per- 
sonal, to  trustees,  in  trust  to  receive 
the  rents*  and  income  and  apply  the 
same  to  the  use  of  her  daughter  and 
granddaughter  during  their  respective 
lives,  and  after  their  deaths,  to  apply 
the  same  to  the  use  of  anv  child  or 
cnildren  of  the  granddaughter.  The 
will  gave  no  authority  to  the  trustees 
to  sell  the  trust  property.  During  the 
continuance  of  the  trust,  and  while 
the  cestuit  qiie  trust  were  both  alive, 
the  substituted  trustee,  wishing  to 
raise  money  for  his  own  use,  made  a 
loan  from  D.,  and  in  order  to  secure 
the  payment  thereof,  executed  a  deed 
of  the  trust  property  to  N.,  who  there- 
upon gave  a  mortgage  upon  the  same, 
to  D.  ;  110  consideration  passed  between 
the  trustee  and  N.  : 

Held,  1.  That  the  will  giving  no  authority 
to  the  trustee  to  sell  the  property,  un- 
der any  circumstances,  the  deed  ex- 
ecuted "by  him  was  void  ;  and  if  so, 
the  mortgage  was  equally  void.  2. 
That  as  the  whole  residum  of  the  estate 
was  by  the  will  to  be  held  in  trust 
until  after  the  death  of  both  the 
daughter  and  granddaughter  of  the 
testatrix,  there  was  no  estate  not 
devised  by  the  will,  to  which  they, 
as  heirs  at  law,  could  succeed,  upon 
which  the  mortgage  might:  operate,  3. 
That  neither  of  the  cesiuis  que  truxtt 
had,  or  could  have,  anything  except  a 
beneficial  interest  in  a  trust,  which  in- 
terest, by  the  statute,  is  inalienable. 
r,  56  £arb.,  266.) 


See  ASSIGNMENT.    (Id.) 
DOWER.    (Id.) 

TENANCY  BY  THE  CURTESY.    (Id.) 
TRUSTS  AND  TRUSTEES.    (Id.) 


DEFAULT. 

1.  Where  it  does  not  appear,  except  from 
the  order  opening  a  default  and  setting 
aside  a  judgment,  whether  any  second 
•motion  was  ever  made,  to  set  aside  such 
default,  even  if  leave  had  been  granted 
to  make  it,  it  seems  the  fact  that  such 
motion  was    made,  may    be    inferred 
from  the  decretal    part  of    the  order. 
(Foicler  agt.  Huber,  7  Robt.,5%.) 

2.  Where  two  motions,  made  at  different 
times,  to  open  a  default,  are  not  made 
011  precisely  the  same  state  of  facts,  be- 
cause  an   excuse  'for   not   making  an 
earlier  application,  was  given  on  the 
becond  motion,  but  not  on  the  first,  it 
is  in  the  discretion  of  the  court  to  open 
the  default,  on   that  state  of  facts,  or 
leave  the  party  to  his  remedy  against 
his  attorney  ;  and  his  exercise  of  that, 


discretion  cannot  be  interfered  with 
on  appeal  if  used  in  a  proper  mode. 
(Id.) 

3.  A  judgment  by  default,  at  a  general 
term,   dismissing    an   appeal  for  not 
serving  copies  of  the  case  in  due  time, 
will   be  opened  where  the  appellant 
shows    that  the    action,  and    all  the 
proceedings     therein,     were    wholly 
neglected  by  his  attorney  and  counsel, 
in  consequence  of  his  being  rendered 
by    his   nabits    incompetent    to   take 
charge   of    them.     The  language   of 
MULLIN,  J.y  in  Sharp  agt.  The  Mayor, 
&c.  of  New  York,  (31  Barb.  585,)  is'ap- 
plica'ble    to  such   case.     (Elston  agt. 
Schilling,  7  Bobt.,  74.) 

4.  The  court,   at  special  term,    is   the- 
proper  tribunal  to  which  to  apply  for 
relief,  under  such  circumstances.   (Id.} 

See  WITNESS.     ( Id.) 

DEFECTIVE  MACHINERY. 

See  ACTION  FOR  CAUSING  DEATH.    (42 
N.  T.) 

DEFINITIONS. 

1.  A  conveyance   by  way  of  advance- 
ment, in  good   faith,  is  a  disposal  of 
property  within  the  meaning  of  a  cov- 
ei.ant  to  renew  a  lease,  if  the  lessor 
'•  should  not  dispose  ol  "  the  premises 
during  the  term.     (Elston  agt.  Schill- 
ing, 42  N.  T.,  79.) 

See  DISPOSAL.     (Id.) 

LOCAL  PURPOSE.    (Id.) 

LOCAL  AND  PRIVVTE  ACTS.     (Id.) 

REASONABLE  DOUBT.  (Id.) 

2.  The  legal  definitions  of  "inn,"  "ho- 
tel," and  "  boarding-house,"  compared. 
(Cromwell  agt.  Stepliens,  2  Daly,  15.) 

See  CONSPIRACY,  (Id.) 
INNKEEPER.  (Id.) 
HOTEL.  (Id.) 

DELIVERY. 

1.  It  is  not  essential  to  the  validity  of  a 
promissory  note,  that  the  payee  have 
Knowledge    of    its   nature  and  value 
when   it    is   delivered.     ( Worth    agt. 
Case,  42  N.  F.,362.) 

2.  A  note,  founded  upon  a  good    con- 
sideration, which  remains  in  the  hands 
(>f  the  payee  until  the  death   of  the 
maker,  is  "valid,  although   it  was   re- 
ceived by  such  payee,  and  held  during 
the  life  of  the  maker,  subject  to  the 
condition  that  it  should  be  returned  t» 
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the  maker  whenever  he  might  wibh  it. 
(Id.). 

3.  The  plaintiff  rendered  valuable  ser- 
vices to  the  defendant's  testator,  who 
was  her  brother,  and  nursed  and  at- 
tended him  through  a  severe  illness, 
for  which  he  promised  to  reward  her. 
Upon  his  recovery,  he  delivered  to  her 
a  sealed  envelope,  superscribed  with 
her  name,  and  the  addition,  "  this  is 
not  to  be  unsealed  while  I  live,  and 
returned  to  me  any  time  I  wish  it ;" 
signed  by  him.  He  subsequently  made 
a  will  containing  a  bequest  in  her 
favor.  After  his  death,  she  opened 
the  envelope  and  found  therein,  a 
•writing  in  the  form  of  a  promissory 
note,  for  $10,000,  payable  to  her  oh 
demand,  signed,  ana  duly  stamped  by 
the  testator.— ffeld,  (Lorr,  GKOVER 
and  SUTHERLAND,  JJ.,  contra,)  this 
instrument  was  a  valid  promissory 
note,  upon  which  the  plaintiff  could 
recover  against  the  estate  of  the  testa- 
tor. (Id.)  . 


See  TITLE.  (Id.) 

ARBITRATION    AND 

Lansing.  > 
STAMP.  (Id.) 


AWARD.      (1 


DEMAND  AND  REFUSAL. 

See   DETENTION   OF   PROPERTY.      (56 

Barb.) 

INSURANCE,  (FIRE.  (Id.} 
ARBITRATION    AND    AWARD.       (1 

Lansing.) 

MORTGAGE  OF  CHATTELS.  (Id.) 
i 

DEMURRER. 

1.  A  demurrer  is  not  an  answer  within 
section  275  of  the  Code  of  Procedure. 
(Kelly  agt.  Downing,  42  N,  Y.,  71.) 

2.  Although  a  demurrer,  on  the  ground 
that  the  court  has    no  jurisdiction  of 
the   subject  of  the    action,   has   been 
overruled,  the  defendant  may  still  raise 
that  question   by   answer,  or  on  the 
trial.      Submitting  to    answer    after 
judgment  on  the    demurrer   is   not  a 
waiver   of  that   riyht.       (People  agt. 
Central  R.  R.  of  New  Jersey,  '\2  N.  Y. 
283-)  , 

3.  Where  it  appears,  on  demurrer,  that  a 
complaint  is  detective,  and  that  it  can- 
not  be  so  amended  as  to  enable  the 
plaintiff  to  recover,  the  defendant  is 
entitled  to  judgment  absolute  upon  the 
demurrer.    (Snow  agt    The  Fourth  Na- 
tional Bank  of  the  City  of  New  York, 
7  Robt.  479.) 

See  JOINT  CONTRACTORS.  (Id.) 


4.  A  defendant  cannot  avail  himself  at 
the  trial,  of  defenses  to  vfhich  demurrers 
have  been  interposed  and  sustained. 
( Baldwin,  agt.  U.  S.  Telegraph  Co.,  1 
Lansing,  1-3.) 

See  PRACTICE.    (Id.( 


DEPOSITIONS. 

1.  To  authorize  the  granting  of  an  order 
under   section     401    of  the  Code,  the 
judge  who  grants  it  must   be   satisfied 
by  competent  and   sufficient  proof,   at 
least :    1.  That  the  party  applying  for 
it  intends  to  make  or  oppose  a  motion  ; 
and  2.  That  it  is  necessary  for  him,  iu 
making  or  opposing  such  motion,   to 
have  the  deposition  of  some    person 
who   refuses  to  make  a  voluntary  affi- 
davit.    (Moses  agt.  Banker,   7  Mobt.. 
131.) 

2.  It  is  usual  to  take  the  affidavit  of  the 
attorney  applying  for  the  order,  as  com- 
petent and  sufficient  proof  of  the  mat- 
ters.    But  if  on  the  face  of  such  affi- 
davit it  appears  either  that  there  is  no 
intention  of  making  or  opposing  a  mo- 
tion ;  or  that  the   deposition  desired  is 
not  necessary  ;  or  that  the  court  has  no 
power  to  order  the   party  whose  dep- 
osition is  desired,  to  make  it,  the  court 

•    should  refuse  the  order,     (id.) 

3.  Thus,  if  such  affidavit  shows  that  the 
motion  intended  is  merely  one  to  make 
an  answer  more  definite  and  certain, 
no  deposition  of  a  witness  is  necessary, 
as  such  motion  is  to  be  determined  on 
the  pleadings  alone  ;  or   if  it  appears 
by  such  affidavit  that  the  person  whose 
deposition  is  required  is    competent, 
the  court  has  noauthoritv,  under  such 
section  (401,)  to  authorize  his  examina- 
tion ;  or  if,  although  the  attorney,  in 
such  affidavit,  swears  generally  that 
he  intends  to  make  a  motion,  and  that  he 
desires  the  deposition  of  a    particular 
person   for  such   motion,  it    appears, 
from  other  facts  set   forth  in   his  affi- 
davit, that  his  real  object  is   under  the 
pretence  of  making  a  motion,  to  obtain 
an  examination  to  which'  he  is  other- 
wise not  entitled ;  in  all   these  cases* 
the  court  would  be  bound  to  refuse  the 
order.     (Id.) 

DESCENT. 
See  ALIEN.    (42  N,  T.) 

DESTRUCTION  OF  PROPERTY. 

See  SUPERINTENDENT  or  CANALS.      (1 

Lansing.) 
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DETENTION  OF  PROPERTY. 

1.  In  a  complaint,  under  the   Code,  for 
the   unlawful    detention    of   personal 
property,  it  is  unnecessary  to   allege 
any  demand  and  refusal.    It  is  enough' 
that  the  -defendant  is  charged  •'  with 
taking,  or  with  having  and  wrongfully 
deutaining  the  property  ''  of  the  plain- 
tiff.    (Simser    agt.    Cowan,   56  Barb.. 
395.) 

2.  Whether  the  unlawful  detention  con- 
sists in  the  refusal  of  the  defendant  to 
deliver  it,  when  demanded,  or  whether 
by  an  improper  act  of  his  he  detains  it 
from  the  plaintiff,  is  a  matter  of  evi- 
dence, and  need  not  be  set  out  in  the 
complaint 


3.  The  wrongful  detention  is  the  fact  to 
be  established  ;  the  manner  in  which 
the  "  wrongful   detention  was    acconi-- 
plished  is  only  evidence  of  it.    (Id.) 

4.  Even  if  the  complaint  in  such  an  ac- 
tion were  defective  in  not  stating  a  de- 
mand and  refusal,  in  the  absence  of  any 
demurrer  it  is  competent  for  the  court 
to  admit  evidence  of  it,  on  the  trial. 
(Id.) 

5.  Although  the    proof  shows  that  the 
plaintiff  's  property  was  taken  by  the 
defendant  in  one  county,  yet  if  it  ap- 
pears that  it  was  unlawfully  detained 
in  another,  this  is  sufficient  to  author- 
ize the    bringing  of  an  action  in  the 
latter  county.    (Id.) 

DEVISE  AND  DEVISEE. 

1.  A  testator  mortgaged  his  individual 
real  estate,  to  secure   the  payment  of 
the  notes  of  his  firm,  and  died   before 
their    payment,    having    devised    the 
mortgaged    property  without   express 
direction  in  his  will  for  payment  of  the 
mortgage.     Held,  the  firm  assets  were 
primarily  liable  to  satisfy  the  moi  tgage. 
(Robinson  agt.   Robinson,  1   Lansing., 
117.) 

2.  And  it  seems  the  devisee  would  (under 
$  4,  1  S.  #.,-749),  be   chargeable   with 
payment  of  the,  mortgage  to  the  exteut 
•of  any  deficiency  of  the  firm  assets  for 
that  purpose,     (Id.) 

3.  And   such  firm  assets,    which   were 
sufficient  to  meet  the   firm   liabilities, 
including  the  notes,  having  come  into 
the  hands   of  his   executors    through 
the   testator,  to   whom   they  came  as 
eurviving   partner.     Held,  the  execu- 
tors were  equitable  trustees  to  pay  the 
partnership  debts,  and   distribute   the 
.surplus;  and  the  devisee,  being  plain- 
tiff man  action  for  the  purpose  against 


them  and  other  necessary  parties,  was 
entitled  to  judgment  for  satisfaction  of 
the  mortgage  out  of  the  partnership 
funds.  (Id.) 

DISCONTINUANCE. 

10.  An  appeal  from  an  order  of  discontin- 
uance without  costs  does  not  lie  to  this 
court ;  because  such  an  order  is  within 
the  discretion  of  the  court,  and  because, 
on  a  discontinuance,  the  claim  to  costs 
does  not  constitute  a  substantial  right 
of  the  suitors  within  the  meaning  of  sub- 
division 2  of  section  11  of  the  Code. 
On  application  for  leave  to  discontinue 
in  actions  at  law,  the  supreme  court 
is  endowed  with  equity  powers  as  to 
the  question  both  of  discontinuance  and 
costs,  and  may,  in  its  discretion,  discon- 
tinue an  action  without  costs.  (De 
JBarante  agt.  Deyerman,  ante,  180.) 

2.  This  power  is  properly  exercised  in  a 
case  where  the  defendant  and  his  at- 
torney, when  refusing  to  pay  the  de- 
mand, withheld  from  the  plaintiff  infor- 
matiou  of  a  release  of  the  cause  of  ac- 
tion, of  which  release  the  plaintiff  was 
ignorant,  and,  after  suit  brought,  omit- 
ted to  plead  it  in  the  answer,  but,  when 
the  cause  was  ready  for  trial,  disclosed 
it  to  the  plaintiff,  and  claimed  to  use  it 
as  a  defense  to  the  action.     (Id.)    . 

See  PRACTICE.     (42  2f.  T.) 
APPEAL.    (Id.) 

3.  An  action,  either  at  Jaw  or  in  equitv, 
cannot  be  discontinued  by  a  mere  no- 
tice ;  an  order  of  discontinuance  must 
be   entered,   on    the    allowance  of   a 
judge.      (Bishop  agt.  Bishop,  7  Robt., 

4.  Such  allowance  ia  always  given  as 
matter  of  course   in  cases   where  the 
party  would  have  been  entitled,  under 
the  practice  prior  to  the  Code,  to  enter 
a  rule  or  order  of  the  discontinuance, 
of  course.     (Id.) 

5.  The   Code  of  Procedure  provides  at 
least  three  ways   of  obtaining  a  judg- 
ment of  discontinuance  for  a  vant  of 
prosecution.      1st.  By  an   order  to  be 
obtained  from  a  judge,  ex  parte.,  declar- 
ing the  complaint  to  be  deemed   aban- 
doned if  not  filed   within  a  time   to  be 
specified   in   such   order,   in  case   the 
plaintiff  fails  to  tile  within  ten   days 
after  its  service.     ($  416.)    2d.  By  a 
motion  to  dismiss  the  complaint  in  case 
of  failure  to  serve  it,  in  twenty  days 
after  a  demand  of  a  copy  of  it,  by  the 
defendant,  under  section  130;  ana,  3d. 
By  a  like  motion  in  case  of  any  unrea- 
so'uable   neglect  by  the  plaintiff  after 
service  of  the  summons  to  proceed  to 
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jndgment  without  either  a  demand  of 
the  complaint,  or  requiring  it  to  be 
filed.  And  a  defendant  must  be  dis- 
charged from  custody  as  matter  of 
courae,  under  an  order  of  arrest  issned 
in  the  action,  in  case  of  a  dismissal  of 
the  complaint  nnder  either  of  those 
modes.  Such  a  discharge  may  be  eith- 
er ordered  exparte,  of  upon  notice  of  a 
motion  therefor,  joined  with  a  notice 
of  motion  for  such  dismissal.  (Id.) 

6.  Where  a  plaintiff  has  proceeded  to 
judgment,  and  neglects  to  charge  the 
defendant  in   execution,   the    remedy 
under  the  Revised  Statutes  (2  B.  S.,  p. 
556,   £§   36,    37),   still   remains,   upon 
showing  the  matters  required  by  those 
sections.     (Id.) 

7.  In  an  action  for  damages  for  a  fraud- 
ulent warranty  made  by  the  defendant 
on  a  sale  of  property  to  the  plaintiffs, 
the  court  will  not.  on  motion,  compel 
the  defendant  to  discontinue  an  action 
brought  by  him  in  another  court,  since 
the  commencement  of  the  one  in  which 
the  motion  is  made,  for  a  part  of  the 
unpaid  purchase  money  of  the  proper- 
ty;  or  to  stay  proceedings  therein  until 
the  determination  of  the  first  mention- 
ed action.      (Liftchild  agt.  Smith,  7 
JRobt.,  306.) 

See  ATTORNEY'S  CLERK.    (Id.) 

DISCOVERY  OF  BOOKS  AND  PA- 
PERS. 

1.  An  affidavit  on  which  a  motion  for  a 
discovery  of  books  and  papers  is  made, 
which  merely  alleges  that  there  are  in 
the  possession  of  the  defendants  var- 
ious letters,  receipts  and  accounts,  in 
the  handwriting  of  the  moving  party, 
"  containing  evidence  in  relation  to  the 
Bubject    of  the  action,"  and  "  to  the 
merits  of  the  action,  "  is  not  sufficient 
to  enable  the  court  to  pass  upon  the 
question  whether  the  contents  of  such 
books  and  documents  are  at  all  mater- 
ial as  evidence  in  regard  to  any  issue 
in  the  action.    The  plaintiff  is  not  en- 
titled to  the  inspection  of  all   of  such 
books,  merely    to  obtain  information 
how,  or  in  reference  to  what  matters, 
to  get  other  evidence-     (Merguelle  agt. 
The  Continental  Sank  Note  Co.,  7  Robt., 
77.) 

2.  Nor  is  it  sufficient  that  such  books 
may  possibly  furnish  such  evidence. 
The   documents  mnst    be    set    forth 
with  sufficient  precision  to  enable  the 
court  to  determine  for  itself,  whether 
they  ought  to  be  produced,  as  contain 
ing  material  evidence.     (Id.) 

3.  The  mere  death  of  a  party  can  give 


his  representative  no  superior  right,  in 
respect  to  a  discovery  of  books  and  pa- 
pers, to  that  which  he  would  have  bad 
if  living.  (/(/.) 

4.  A  plaintiff  suing  as  administratrix  is, 
however,  it  seems,  entitled  to  copies  ol 
any  accounts  rendered  by  her  intestate 
as  agent,  and  to  sworn  copies  of  an^r 
entries  made  by  the  defendants  in  their 
books  to  his  credit.  Other  papers- 
must  be  obtained  by  subpoena  duett 
tecum.  (Id.) 

DISCRETION. 

1.  Upon  the  trial  of  an  action  of  eject- 
ment, defendant  moved,  after  a  jury 
had  been  impannelled,  to  dismiss  the 
complaint,  as  containing  no  description 
of  any  land.  The  motion  was  refused, 

-  and  he  excepted ;  later  in  the  trial, 
and  after  an  accurate  description  of 
the  premises  claimed  had  been  given 
in  evidence,  the  court  allowed  the 
plaintiff  to  amend  by  inserting  such 
description  in  his  complaint: 

Held,  that  conceding  the  description  to 
have  been  originally  uncertain  and 
defective  (under  2  R.  S.,  304,  §  8,)  the 
court  was  at  liberty  to  proceed  with 
the  trial,  and  the  allowance  of  the 
amendment  was  an  exercise  of  judicial 
discretion  not  subject  to  review. 
(Olendorf&gt.  Cook,  I  Lansing,  37.) 

See  TRIAL.  (Id.) 

DISTRICT  COURT  PRACTICE. 

1.  The  district  courts  of  the  city  of  New 
York,  have  no  jurisdiction  of  an  action 
upon  a  bond   conditioned  other  than 
for  the  payment   of    money,  except 
surety  bonds  given  nnder  section  53, 
subd."  6  of  the  Code  of  Procedure : 

So  Held,  in  an  action  against  a  surety  on 
a  bond  conditioned  for  the  appearance 
of  a  judgment  debtor  attached  for  con- 
tempt. (Smith,  agt.  White,  H  Daly,  7 2.) 

2.  The  district  courts  in  the  city  of  New- 
York,  have  no  jurisdiction  ot  an  action, 
brought  to  charge  the  separate  estate 
of  a  married  woman  for  a  debt  con- 
tracted by  her  with  reference  to  such, 
estate.    (Salter  agt.  Parkkurst,  2  Daly, 
240.^ 

3.  After  the  removal  of  a  cause  from  a 
district  court  to  the    court  of  common 
pleas  (pursuant  to  laws  of  1857,   ch. 
314,  (  3),  the  issues  cannot  be  eo  chang- 
ed   Unit    a    subject   not    of    original 
jurisdiction    may  be  litigated  against 
the    consent    of   one    of   the    parties 
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Hence  it  is  error  to  allow  the  plaintiff 
on  the  trial  of  a  cause  removed  Iron 
-a  district  court,  to  amend  his  complain 
by  changing  the  demand  against  th 
defendant  to  one  incurred   by  h«r  as  a 
married  woman,  and  as  a  charge  upou 
her  separate  estate.    (Id.) 

-4.  There  being  no  issue  as  to  title  to  lain 
under  the  pleadings,  and  the  only  evi 
deuce  on  the  trial,  as  to  title,  being  au 
admission  of  ownership  by  the  defend- 
ant: 

.Held,  that  no  question  of  title  was 
raibed.  (Eagle  agt.  Swayze,  "2  Daly 
140.) 

-5.  The  statute  is  imparative,  that  when 
it  appears  on  the  trial  in  a  district 
court  that  the  defendants  are  not 
residents  of  the  city  of  New  York, 
and  that  the  plaintiffs  are  residents, 
but  not  of  the  district  in  which  the 
action  was  brought,  the  complaint 
must  be  dismissed.  And  it  does  not 
alter  the  rule,  that  the  objection  of 
want  of  jurisdiction  was  not  taken  bv 
answer,  and  only  after  the  plaintiff 
had  rested  his  case.  ( McKee  agt.  Oliver, 
•2  Daly,  381.) 

€.  Where,  in  an  action  in  a  district  court 
in  the  city  of  New  York,  a  defendant 
presents  an  undertaking  to  the  justice, 
pursuant  to  chap  344,  sec.  3.  laws  of 
1857,  for  the  purpose  of  removing  the 
cause  to  the  court  of  common  pleas, 
the  jurisdiction  of  the  justice  in  the 
cause,  except  to  adjourn,  is  arrested, 
until  he  has  disposed  of  the  new  ele- 
ment thus  introduced.  (Hogan  agt. 
Devlin  2  Daly,  184.) 

7.  Where  a  justice,  after  the  filing  of 
such  an  undertaking,  and  before  its  ap- 
proval or  disapproval  by  him,  enter- 
tained a  motion  oy  the  plaintiff  to  re- 
duce the  amount  of  his  claim,  and  thus, 
on  the  proof  adduced,  gave  a  judg- 
ment tor  the  plaintiff: 

Held,  that  such  judgment  was  erroneous, 
and  will  be  reversed  on  appeal.  (Id.) 

U.  An  action  may  be  maintained,  in  a 
district  court  of  the  city  of  New  York, 
against  a  corporation  which  has  any 
place  for  the  transaction  of  business 
in  that  city.  It  is  not  necessary  that 
its  general  business  should  be  trans- 
acted within  the  city  ;  nor  is  it  neces- 

.  sary  that  it  should  be  used  in  the  dis- 
trict in  which  its  general  business  is 
transacted.  It  may  be  used  in  any  dis- 
trict in  which  it  has  a  place  of  business. 
(Jay  agt.  Long  Island  It.  B.  Co.,  2 
Daly,40l.) 

9.  The  provision  of  section  23  of  the  act 


of  186-J,  (laws  of  1862,  970,)  that  "no 
person  who  shall  have  a  place  of  busi- 
ness in  the  city  of  New  York,  shall 
be  deemed  to  be  a  non-resident,''  &c., 
includes  corporations.  Hence,  a  cor- 
ponuion,  having  any  place  of  business 
in  the  city,  must  be  sued  by  long  sum- 
mons, (id.) 

10.  An  objection  to  jurisdiction,  in  a  dis- 
trict court,  must  be  taken  at  the  trial, 
or  it  will  be  deemed  to  have  been 
waived.  (Id.) 

11  Although  the  act  of  1857,  does  not 
in  terms  require  the  justification  of 
sureties  to  an  undertaking  required  to 
remove  a  cause  into  the  common  pleas 
from  a  district  court,  die  undertaking 
is  nevertheless  subject  to  the  approval 
of  the  justice,  who  may  adopt  any 
reasonable  mode  of  satisfying  himself 
of  the  sufficiency  of  the  sureties  offer- 
ed. (Moon  agt.  Tlwmpson,  2  Daly, 
180.) 

12.  Hence,  where,  in  an  action  in  a  dis- 
trict court,  the  defendant  submitted  an 
undertaking  to  remove  the  cause  into 
the  court  of  common    pleas,  and  the 
justice  required  the  defendant  to   pro- 
duce his  sureties  for  justification,  and 
on  examination  one  of  them  was  re- 
jected, as    being  insufficient,  and  the 
cause   was   adjourned,   to  enable   the 
defendant  to  produce  the  other  surety : 

Held,  that  a  judgment  rendered  for  the 
plaintiff,  on  the  adjourned  day,  on  the 
failure  of  the  defendant  or  his  surety 
to  appear,  was  regular,  and  would  be 
affirmed  on  appeal.  (Id.) 

13.  The  time  within   which   an   appeal 
may   be  taken  from   a  district  court 
judgment,    begins     to    run    from   the 
time  the  judgment  is  actually  entered, 
and  not  from  the  date  of  the  decision 
upon   which    judgment  was  entered. 
(.Fuchsu.gt.  Pohtman,  2  Daly,  210.) 

L4.  The  service  of  a  notice  of  appeal 
from  such  judgment,  made  upon  the 
respondent's  attorney,  instead  of  the 
respondent  personally,  is  sufficient,  if 
the  latter  cannot,  after  due  diligence, 
be  found.  What  will  be  deemed  due 
diligence  in  such  case, — considered, 
(Id.) 

See  ATTACHMENT.    (Id.) 
EXECUTION.     (Id.) 
MARINE  COUKT  PRACTICE.  (Id.) 

DIRECTORS. 

See  CORPORATION.  ( I  Lansing.] 
RAILROAD  COMPANIES.    (Id) 
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DIVIDENDS. 
See  STOCK.   (7  Eobt.) 

DIVISION  FENCES. 

1.  Plaintiff    and  defendant  owned   and 
occupied  contiguous  premised,  lacing  a. 
highway ;    defendant    drove  a    post, 
partly  on   the   plaintiff's  land,  at  the 
point  where  their  front  fences  came  to- 
gether, claiming  the  right  10  maintain 
it  there,  as  part  of  his  front  fence.     In 
an  action  by  plaintiff,  to  recover  dam- 
ages for  trespass,  on  account  thereof: 

Held,  the  jury  were  rightly  instructed 
that  the  pose  was  not  part  of  a  division 
fence.  ( Wan-en  agt.  Sabin,  1  Lansing, 
79.) 

2.  The  rule  as  to  division  fences  permits 
them  to  be  placed  equally  on  the  laud 
of  each  adjoining  owner.    (Id.) 

3.  It  has  its  foundation   wholly  in  the 
statute,  and  does  not  apply  to  fences 
meeting   on   the   front    of    adjoining 
premises.    Such  fences  are  required  to 
terminate  at  the  division  line.     (Id.) 


DIVORCE. 

1.  In  an  action  by  the  wife  against  the 
husband  for  a  limited  divorce  on  the 
ground  of  cruel   and  inhuman   treat- 
ment, the  husband  cannot  set  up  as  a 
defense,  the  adultery  of  the  wife.   ( Ter~ 
hune  agt.  Terhune,  ante,  258.; 

2.  A  decree  of  divorce  for  adultery,  will 
be  granted  to   the  plaintiff,  where  it 
appears  that  the  defendant  committed 
the  act  of  adultery,  while  he  was  of 
sound  mind,  although  subsequently  he 
became  insane,  and  was  for  several 
years  previous  to,  and  at  the  time  of 
the  commencement  of  the  action  and 
the  granting  of  the  decree,  a  lunatic. 
(Rathbun  agt.  Rathbun,  ante,  328.) 

3.  Where,  in  an  action  by  a  wife  against 
her  husband,  for  a  divorce,   on     the 
ground  of  adultery,  the  charges  are  all 
made  on  information  and  belief,  with- 
out any  affidavits  being  tendered   in 
support  thereof,  an  order  for  alimony 
wilt  not  be  granted,  if  the  defendant 
positively  denies  the  charges.     (Monk 
agt.  Monk,  7  Robt.,  153.) 

4.  An  affidavit  of  the  plaintiff,   showing 
general  admissions  made  to  her  by  the 
defendant,  coupled  with  a  denial  of  the 
specific  act  charged  in  the  complaint, 
will  not  s_upply  the  defect.     She  can 
only  sustain  he/  action  upon  the  spe- 


cific  charges  contained  in    the  com- 
plaint,    i/i/.j 

5.  Such  general  admissions  are  insuffici- 
ent to  show  that  there  is  any  reasona- 
ble expectation  of  the  plaintiff's  sue 
ceeding  upon  the  specific  charges  of 
adultery  made  by  her.     (Id.) 

6.  In  an  action  brought  against  a  wife, 
for  a  divorce,  on  the  ground  of  adult- 
ery, neither  counsel  fees  nor  alimony 
will  be  allowed  the  defendant,  upon  a 
mere  recriminatory  charge  of  adultery, 
made  in  the  answer  on  information  and 
belief,  in  very  general  terms.    (Clark 
agt.  Clark,  7  Robt.,  284.) 

7.  But  where  the  wife  swears  positively 
that  the   husband,   by    reason   of  his 
adulteries,    contracted  a  venerial  dis- 
ease, which  he  communicated  to  her, 
the  case  comes  within  the  rule  which, 
allows  a  wife  counsel  fees  and  alimony 
when  ehe  swears  positively  to  allega- 
tions  constituting  an    affirmative  de- 
fense.    (Id.) 

8.  In  an  action  for  a  divorce,  on  the 
ground   of  adultery,   brought  by   the 
wife  against  the  husband,  if  the  adul- 
tery is  prima  facie  established,  and  it 
appears  that  the  parties  occupy  such  a 
position  in  life  that  it  is  the  fluty  of  the 
husband,  wholly  or  partially,  to  sup- 
port his  wife,  out  of  his  income  or  earn- 
ings, he  will   be  compelled  to  pay  to 
her  a  suitable  allowance  for  that  pur- 
pose, during  the  progress  of  the  suit, 
if  she   has  no   income   0%  her    own. 
(Hoffman  agt.  Hoffman,  7  Itobt.,  474.) 

9.  Although  there  is  no  reason  why  a 
wife,  who  is  a  professional  musician, 
and  has  been  in  the  habit  of  earning 
enough,   in   her  vocation,   to  support 
herself,  and  is  still  able  to  do  so,  should 
have   an  allowance  from   a  husband 
who  is  in  a  precisely  similar  condition; 
yet  where  it  appears  that  she  is  rapidly 
consuming,  for  her  necessary  support, 
the  remnant  of  her  former  earnings, 
and  is  unable  to  obtain  employment, 
and  that  her  husband  is  earning  more 
than  is  necessary  for  his  own  subsist- 
ence, he  may  be  required  to  contribute 
for  the  support  of  the   wife,  and  the 
payment  of  her  expenses,  a  reasonable 
sum  out  of  his  earnings.     (Id.) 

See  ANSWER.    Id.) 
COMPLAINT.    (Id.) 
KEFEBEE.    (Id.) 


DOCKET  OF  JUDGMENT 

See  JUDGMENTS  AND  EXECUTIONS.     (I 
Lansing.) 
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DOMICIL. 
See  PRINCIPAL  AND  AGENT.  (42  N.  T.) 

1.  A    foreigner    continuously    and    ex- 
clusively employed  in  the  vessel  of  a 
nation,  may  by  length  of  time  acquire 
a  residence  in  that  nation  as  effectually 
as  though  he  had  remained  upon  the 
land   within  its  boundaries.     Vessels 
are  subject  to  the  jurisdiction  of  the 
country  to  which  they  belong,  and  for 
certain  purposes  are  regarded  as  pan, 
of  its  territory.  (Matter  of  Bye,  2  Daly, 
o2o.^ 

2.  Every  human  being  has  a  fixed  dom- 
icil,   which    is    the    place   where  his 
parents  lived  at  the  time  of  his  birth, 
and  which  continues  until  he  acquires 
another,  and  the  supposed  exceptional 
cases  of  gypsies,  vagrants,  or  wander- 
ing outcasts,  who  do  not  know  where 
or  when  they  were  born,  are  not  ex- 

.  ceptions  to  the  rule,  for  their  place  of 
birth,  if  known,  is  their  domicil,  and 
if  not  known,  it  is  the  place  of  which 
they  have  the  earliest  recollection,  or 
beyond  their  recollection,  where  they 
were  first  known  and  seen  by  others. 
(Id.) 

3.  Residence  is  usually  the  result  of  a 
man's  voluntary  acts,  and  whether  he 
has  acquired  one,  in  the  sense  of  dom- 
icil, depends  less   upon  general  rules 
than  upon  the  circumstances  of  his  in- 
dividual case.    It  is  more  a  question 
of  fact  than  of  law.    (Id.) 

4.  If   it  is  -nsual    with  a    mariner  to 
ship   in    any    vessel,     indifferent    as 
to  the  country  to  which  she  belongs, 
or  as    to  the   part    of   the  world   in 
which  be  may  find  himself  when  his 
contract  ends,  it  will  be  inferred  that 
no    intention  existed    to    change   his 
domicil,  but  to  suffer  that  to  continue 
which  he  acquired  at  his  birth,  or  had 
when  he  first  became  a  mariner ;  other- 
wise, when  his  acts  clearly  indicate  an 
intention    to    make    some    particular 
place   or    country    bis    residence;    or 
when  he  confines  himself  in  his  calling 
for    many    years    exclusively  to  the 
vessels  of  a  particular  nation,  repeat- 
edly declaring  during  that  time  his  in 

•  teution  to  continue  in  that  country  for 
the  remainder  of  his  life.  (Id.) 

5.  If  a  married  man,  his  residence  is  the 
place  or  country  where   his   wife  or 
family  dw.ell,  but  this  is  not  conclusive 
in  all  cases.   A  man's  wife  cannot  con- 
trol  his  right  to  fix  his    permanent 
place  of  abode  in  any  part  of  the  world 
to  which  his  interest  or  inclination  may 
lead  him.    It  is  her  duty  to  follow  him, 
and  abide  in  the  place  where  it  is  most 
convenient  for  him  to  enjoy  her  society, 


and  where  he  is  willing  to  provide  for 
her  and  his  children.     (Id.) 

See  NATURALIZATION.    (Id.) 
DOWER. 

1.  The  sections  of  the  statute  relating  to 
the  admeasurement  of  dower  indicate 
a  clear  intention  of  the  legislature  that, 
as  between  the  widow  and  the  heir  or 
devisee,  the  widow's  right  of  dower 
shall  be  enforced  unbnrthened,  if  pos- 
sible, except  from  the  time  an  assign- 
ment of  the  dower  shall  have  been 
made.  (Harrison  agt.  feck,  56  Barb., 


2.  The  direction  to  the  executor  to  pro- 
ceed with   diligence  to  pay  the  debts 
of  the   deceased,  and  in  the  order  ex- 

Eressed,  contained  in  the  Revised 
tatutes,  is,  in  legal  effect,  an  appro- 
priation of  the  personal  estate  for  that 
purpose,  and  it  must  be  employed 
therefor.  And  this  result  having  been 
attained,  the  legatee  has  no  right 
against  the  widow's  dower,  founded 
upon  such  appropriation.  (Id.) 

3.  Where,  by  a  deed  executed  between 
a  sole  devisee  and  the  doweress,  cer- 
tafc  lands  were  set  apart  to  the  latter 
for  her  dower,  and  the  balance  were 
released   by   her  ;  and  after  a  recital 
that  the  lauds  of  which  the  deceased 
died  seised  were  subject  to  certain  un- 

,  paid  taxes,  assessments,  &c.,  each 
party  covenanted  to  pay  "  his  or  her 
fair,  equitable  and  legal  proportions 
thereof  :" 

Held,  1.  That  the  instrument  imposed 
upon  the  widow  the  obligation  to  pay 
her  fair  and  equitable  proportion  of 
unpaid  taxes  and  assessments  to  which 
the  premises  were  subject  at  the  time 
ot  her  marriage  with  the  decedent  ; 
and  that  in  legal  contemplation  there 
was  no  proportion  for  her  to  assume. 
2.  That  the  taxes  assessed  and  unpaid 
before  the  assignment  of  dower  was 
made,  could  not  be  charged  upon 
the  estate  assigned  to  her,  when, 
there  was  personal  estate  sufficient  to 
pay  them.  That  the  burdens  assumed 
with  the  enjoyment  of  the  life  estate 
related  to  the  future,  only.  '(Id.) 

See  TRUSTS  AND  TRUSTEE.   (Id.) 
WILL.    (I  Lansing.) 
MARRIED  WOMEN.   (Id.) 


DRAFT. 

See  CHECK.    (6  Bolt.) 
PAYMENT.    (Id.) 
EQUITABLE  ASSIGNMENT.   (7  Bobt.) 
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DRAINAGE. 

Set  ASSESSMENT.  (56  Barb.) 

DRAMATIC  COMPOSITIONS. 
See  LITERARY  PROPERTY.   (Ante.} 

EJECTMENT. 

1.  The  provisions  of  the  Revised  Statutes 
giving  a  new  trial,  on  payment  of 
costs  and  damages,  in  actions  of  eject- 
ment (2  R.  S.  p.  309,  $  37)  have  not 
been  extended  by  amendment,  or  by  the 
Code  of  Procedure,  so  as  to  include 
any  other  than  strictly  legal,  possesso- 
ry actions  in  the  nature  of  ejectment. 
(Shumway  agt.  Shumway,  42  JV.  JT., 
143.) 

See  LEASE.    (1  Lansing.) 
NEW  TRIAL.    (Id.) 
PRACTICE.     (Id.) 
TAXES  AND  ASSESSMENTS. 


(Id.) 


ELECTION. 


1  The  act  of  congress  approved  March 
3.  1865,  (section  21,)  providing  addi- 
tional penalties  for  the  crime  of  deser- 
tion from  the  military  and  naval  service 
of  the  United  States,  including  the  for 
feiture  of  citizenship,  &c.,  is  not  uncon- 
stitutional. It  is  not  an  ex  post  facto 
law;  neither  is  it  a  bill  of  attainder,  for 
the  reason  that  it  contemplates  a  trial 
by  a  court  marshal  to  enforce  such 
penalties.  (  Gothcheus  agt.  Matheson. 
ante,  97). 

2.  Where  a  person,  who  claims  to  be  a 
citizen  of  this  state,  offers  to  vote  at  an 
election  duly  held  in  said  state,  but  is 
challenged  on  the  ground  that  he  has 
forfeited  his  citizenship  by  reason  of 
desertion,  and  the  force  of  the  above 
mentioned  act,  the  inspectors  of  election 
cannot  refuse  to  receive  his  vote  be- 
cause they  are  satisfied  from  his  ex- 
amination on  oath,  that  he  has  thus 
forfeited  his  citizenship — they  must 
have  legal  evidence  of  his  conviction 
as  a  deserter  before  a  court  marshal, 
or  some  other  competent  court,  in  order 
to  warrant  them  in  rejecting  his  vote. 
(Id). 

See  MUNICIPAL   CORPORATIONS.       (56 
Barb,) 

ELECTION  OF  DIRECTORS. 

1.  It  being  provided  by  the  by-laws,  and 
stated  in  the  notice  of  the  annual  meet- 
ing for  the  election  of  directors  of  a 
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railroad  company,  that  the  polls  would: 
be  opened  at  twelve  and  continue  open' 
until  one  o'clock,  the  fact  that  the  poll 
was  not  open  until  after  twelve  o'clock, 
continued  open  until  after  one  o'clock 
does  not  invalidate  the  election.  (Peo- 
pie  agt.  A  Ibany  tt  Susquekanna  Rail- 
road Co.,  1  Lansing,  308.) 

!.  Surprise  and  fraud  upon  a  part  of  the- 
electors  is  ground  for  avoiding  an  elec- 
tion, and  all  acts  done  by  portions  of 
the  corporators,  which  bear  the  appear- 
ance of  trick,  secrecy,  or  fraud,  will 
be  held  invalid.  (Id.) 

I.  Accordingly,  if  a  portion  of  the  stock- 
holders meet  and  organize  before  the 
hour  named  in  the  by-laws,  and  notice 
for  the  annual  meeting,  and  afterward, 
when  the  hour  actually  arrives,  with- 
out any  actual  change  in  the  organiza- 
tion, pass  resolutions  previously  pre- 
pared, that  the  meeting  proceed  with, 
the  election  of  drectors,  with  the  same' 
chairman  and  secretary,  and  also  that 
the  annual  election  of  directors  and 
inspectors  proceed,  with  the  inspectors 
first  chosen,  the  organization  of  the 
first  meeting  is  obviously  a  surprise  and 
fraud  upon  many  of  the  stockholders 
entitled  to  attend  and  take  part  in  it; 
and  the  reorganized  meeting  in  fact 
and  in  legal  effect,  but  a  Continuance 
of  the  first  meeting,  and  irregular  and 
void  as  against  such  stockholders  as  do 
not  participate  in  it ;  and  such  meeting 
as  to  its  effect  on  the  validity  of  another 
meeting  duly  organized  soon  after  the 
proper  hour,  must  be  reg*ded  in  law 
as  if  it  had  never  been  held.  (Id.) 

.  The  service  on  inspectors  of  election,, 
chosen  at  the  last  annual  meeting,  of 
an  injunction  restraining  them  from, 
acting,  and  the  service  of  an  order  of 
arrest,  on  the  president  of  a  railroad 
company  within  half  an  hour  of  the 
time  fixed  for  the  annual  meeting. 
Held,  under  the  circumstances,  an  ob- 
vious and  designed  surprise  upon  the 
great  body  of  stockholders  of  the  cor- 
poration, and  intended  to  hinder  and 
embarrass  them.  (Id.) 

.  The  pre-occupation  of  the  director's 
room,  before  the  hour  fixed  for  an  elec- 
tion, by  a  large  number  of  persons  spe- 
cially imported  for  the  purpose  and 
furnished  with  proxies,  that  they  might 
participate  in  the  stockholders'  meeting 
and  in  the  election.  Held,  a  gross  per- 
version and  abuse  of  the  right  to  vote 
by  proxy,  and  a  clear  infringement  of 
the  rights  of  bona  fide  stockholders. 
(Id.) 

6.  It  seems  that  an  election  held  in  dis- 
tinct violatiou  of  a  valid  injunction 
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duly  served,  would  be  set  aside  on  a 
summary  application  to  the  court,  pur- 
suant to  sec.  5,  title  4,  chap  8,  first  part 
cf  the  Revised  Statutes.  (Id  ) 

7.  The  choice  of  a  certain  set  of  directors, 
procured  through  a  pre  -conceived 
scheme,  combination  or  conspiracy,  to 
carry  their  election  by  the  use  and 
abuse  of  legal  process  and  proceedings, 
and  by  efforts  and  contrivances  to  pre- 
vent a  fair  election  of  inspectors,  ad- 
judged in  valid;  and  another  set  of  di 
rectors,  chosen  at  another  meeting  of 
the  stockholders,  held  at  the  same 
time  and  place,  held  to  be  duly  elected. 
(Id.) 


EMPLOYEE. 

See  MASTER  AND   SERVANT.    (1  Lans- 
iiuj.) 

ENCROACHMENT. 

See  NUISANCE.     (1  Lansing.) 

ENTITLING  PAPERS. 

See  ATTORNEY.     (7  Bolt.) 


EQUALIZATION       OF     ASSESS- 
MENTS. 

1.  The  comptroller's  decision  upon  an  ap- 
peal by  supervisors  (under  §  13,  Laws 
1057,  chap.  312),  having  been  brought 
into  this  court  for  review  upon  a  com- 
mon law  certiorari,  it  appeared  from 
the -return  that  he  had  united  the  per- 
sonal and  real  estate,  and  thus  had 
allowed  the  deduction  of  too  large  a 
sum  from  the  amount  assessed  on  the 
town  by  the  county  supervisors  ;  the 
court  corrected  the  comptroller's  error, 
and  modified  his  determination  accord- 
ingly. (People  agt.  Hillhouse,  1  Lans- 
ing, 87.) 

See  COMPTROLLER.    (Id.) 


EQUITABLE  ACTIONS. 
See  TRIAL.    (7  Bobt.) 

EQUITABLE  ASSIGNMENT. 

1.  An  order  or  draft  drawn  upon  a  par- 
ticular or  specified  fund,  or  which,  in 
terms,  or  oy  necessary  implication, 
appropriates  a  particular  fund  to  its 
payment,  operates  as  an  equitable  as- 
signment of  such  fund,  after  notice  to 


the  party  holding  it.  (S)Mtlleworth  agt. 
Bruce,  7  Robt.,  160.) 

Si.  In  such  a  case  an  acceptance  is  not 
necessary ;  and  tlie  drawee,  upon 
notice  of  the  draft,  is  bound  to  keep 
the  fund  as  a  special  deposit  to  meet 
•he  draft.  (Id.) 

3.  Where  an  order  or  draft  upon  factors 
was  to   pay    "all  money t,"  the   entire 
proceeds  of  a  single   consignment,  of 
goods   pointed  out  and  designated  as 
the  goods  shipped  to  Havana,  and  con- 
signed to  a  person  named : 

Held,  that  this  was  not  only  a  draft  upon 
a  particular  and  specified  fund,  but  also 
a  clear  appropriation  of  the  fund  itself, 
for  the  payment  of  the  draft ;  and  the 
appropriation  and  transfer  were  made 
in  a  way  that  authorized  the  drawees 
to  pay  the  proceeds  of  the  goods  to  the 
payees  without  further  intervention  of 
the  drawer.  (Id.) 

4.  Held,  also,  that  under  the  circumstan- 
ces, the  payees,  after   presentment  of 
the  draft  and  refusal  to  accept,  had  a 
right  to  an  amount  from  the  drawees, 
of  the  proceeds  of  the  goods  shipped 
to  Havana;  and  were  entitled  to  judg- 
ment against  them,  for  the  balance  in 
their  hands,  after  deducting  any   ad- 
vances made  by  them  upon  such  ship- 
ment, prior  to  receiving  notice  of  such 
draft,    and   their   lawful   commissions 
and  charges.     (Id  ) 

EQUITY. 

See  MORTGAGE.     42  JV.  J".) 
LEASE.  (6  Bolt.) 

1.  As  well  before  as  since  the  Code,  a 
party  was  at  liberty  to  commence  a 
suit  in  equity,  and  in  the  same  action 
to  claim  not  only  an  ultimate  and  com- 

Elete  redress  for  the  injury  alleged, 
ut  also  the  damages  which  he  had 
sustained ;  not  merely  to  the  time  of 
the  commencement  of  the  action,  as  at 
law,  but  down  to  the  trial  and  dispo- 
sition of  the  case.  (  Davis  agt.  Lam- 
bertson,  56  Barb.,  480.) 

2.  A  court  of  equity  has  cognizance  of  an 
action   brought   to    restrain   the  com- 
mission of  a  nuisance,  whereby  an  in- 
dividual is  injured,  and  to  compel  the 
discontinuance  of  it,  where  it  has  been 
committed;  and  to  a  considerable  ex- 
tent the  suppression  of  it  is  in  the  dis- 
cretion of  the  court,  in  view  of  all  the 
circumstances   of   the   case.     And  in 
such    cases  the    court   has  not  only 
jurisdiction  in  regard  to  prohibiting  or 
preventing  the  continuance  of  it,  but  it 
can  award  damages  in  the  meantime ; 
and  the  tiial  of  the  question  of  dam 
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ages  can  be  had  at  the  same  time  when 
the  other  questions  involved  in  the 
case  are  litigated.  \1<1.} 

3.  The  discretion  to  be  exercised  in  such 
cases  is  not  however  an  unregulated 
discretion,  but  it  is  to  be  exercised  ac- 
cording to  the  rules  of  law  applicable 
to  each  particular  case.  (Id.) 

•4.  A  court  of  equity  has  jurisdiction,  and 
should  grunt  a  perpetual  injunction, 
when  it  is  established  by  a  trial  that 
the  defendant  has  created  a  private 
nuisance,  to  the  serious  injury  of  the 
pluiutitf.  where  that  nuisance  is  per- 
manent in  its  character,  so  that  the  in- 
jury continued;  where  complete  and 
ample  remuneration  cannot  be  awarded 
in  damages :  or  where  the  court  can 
see  that  to  obtain  complete  and 
ultimate  redress  at  law  several  suits 
may  become  necessary  ;  or  where  the 
injury  is  otherwise  irreparable.  (Id.) 

•5.  It  is  enough  that  it  be  such  an  injury 
as  from  its  nan. re  is  not  susceptible 
of  being  adequately  compensated  by 
damages  at  law  ;  or  such  as  from  its 
continuance,  or  permanent  mischief, 
must  occasion  a  constantly  recurring 
grievance.iwhich  cannot  be  otherwise 
prevented  but  by  injunction.  (Id.) 

>6.  An  action  by  the  owner  of  land  upon 
which  there  is  a  durable  stream  of 
water,  to  restrain  the  owners  of  a 
cheese  factory,  situated  higher  up  on 
the  stream,  from  polluting  the  water 
and  rendering  it  unfit  for  use,  by  tilth 
from  their  hogpens,  &.C.,  and  from 
causing  an  offensive  stench  in  the  air, 
which  renders  the  occupation  of  the 
plaintiff's  dwelling  house  uncomforta- 
ble, and  for  damages,  is  an  equitable 
notion,  where  it  appears  clearly  that 
the  acts  of  the  defendant  created  and 
•continued  a  nuisance  which  in  its 
•character  was  a  contiiming  nuisance, 
and  was  intended  to  be,  and  was,  per- 
manent ;  it  being  a  case  where  there 
is  no  possibility  of  recovering,  at  law, 
in  one  or  any  number  of  actions,  the 
pecuniary  damages  which  the  plaintiff 
has  sustained,  and  is  likely  to  sustain, 
from  us  continuance.  (Id.) 

7.  And  where,  in  such  an  action,  the 
referee  finds  that  the  corruption  of  the 
water  by  the  defendants  was  a  nuis- 
ance, and  that  the  plaintiff  has  sus- 
tained damages  thereby,  to  a  specified 
amount,  and  orders  judgment  in  his 
favor  for  that  sum,  but  refuses  to  grant 
a  perpetual  injunction,  neither  party  is 
entitled  to  costs  as  against  the  other, 
upon  the  adjustment  of  costs  by  the 
clerk.  (Id.) 

JSee  PARTNERSHIP.  (1  Lansing.) 


EQUITY  COURTS  OF. 
See  FOREIGN  GOVERNMENTS.    (7  Robt.) 

ERROR. 

See  CRIMINAL  LAW.    (42  N.  T.) 
EVIDENCE.   (Id.) 
FINDINGS  AND  CON.    (Id.) 

ESCHEAT. 

1.  The  children  of  a  resident  alien,  de- 
ceased, succeed    to  his  real   estate  as 
heirs,    although  they    are  themselves 
non-resident  aliens ;  the  title  of  Such 
of  them  as  are  males  of  full  age  being 
defeasible  by  the  state,  however,  un- 
less, before  the  consummation  of  pro- 
ceedings instituted  for    that  purpose, 
they  shall  tile  their  deposition  of  intend- 
ed citizenship,  as  required  by  the  act 
of  1845  (Laws  1845,  ch.  115,   «$  1   and 
10).     (Goodrich  &gt.  Bussel,  42  N.   Y., 
177.) 

2.  M.,  a  resident  alien,  having  purchased 
and  possessed  lands  in  this  state,  and 
given  a  mortgage    thereon,  died,    in 
1864,  intestate,  without  having  filed 
any  deposition  or  affirmation  of  inten- 
tion to  become  a  citizen.    He  left  two 
sons  and  one  daughter,  all  of  full  age, 
residing  in  England,  and  subjects  of 
Great  Britain,  and  collateral  kindred 
who  were  residents  and  citizens  of  the 
United    States       His    three    children 
conveyed  to  W  ,  and  subsequently,  by 
act  of  the  legislature,  all  the  rights  of 
this  state  "acquired  by  escheat "  were 
released  to  W..  and  the  conveyance  to 
him  confirmed  and  legalized.     After- 
'wards   the  mortgage  was   foreclosed, 
W.  and  the  three  children  of  M.,  but 
none  of  the  collateral  kindred,    being 
made  defendants  ;  and  the  plaintiff  pur- 
chased   the    premises    on    foreclosure 
sale.     The  plaintiff  then  made  a  con- 
tract for  the  sale  thereof  with  the  de- 
fendant, agreeing  to  give    good    title. 
The  defendant  refused  to  perform  this 
contract,  on  the  ground  that  the  plain- 
tift'  could  not  convey  good  title.     Held, 
that  the  plaintiff's  title  was  good,  and 
he  could  enforce  specific  performance 
of  the  contract.     (Id.) 

3.  The  estate  descended  to  the  three  chil- 
dren of  M.,  the  title  which  descended 
to  the  sons,  they  being  of  full  age,  be- 
ing defeasible,  by  the  state,  unless  they 
should  tile  a  deposition  of  intention  to 
become  citizens  before  the  consumma- 
tion of  proceedings   for  escheat,    but 
the  special  act  of  the  legislature  made 
this  title  valid,   even   as  against  the 
state.     (Id.) 
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ESTOPPEL 

1.  A  mere  verbal  promise  not  to  plead 
the   statute    of  limitations,  in  case  a 
promissory  note  shall  be   suffered  to 
outlaw,  is  not  sufficient  to  avoid  the 
operation  of  that  statute,  if  pleaded  in 
an  action  on  the  note.      It    will  not 
avail   as  an    acknowledgment   of  in- 
debtedness, or  new  promise,  since  the 
Code  ($  110,)  because  not  in  writing  ; 
nor  as  a  contract,  because,  if  for  no 
other  reason,  it  is  without  considera- 
tion ;  nor  by  way  of  estoppel  in  pais, 
because  both  parties  were  equally  in- 
formed of  all  the  facts.     (Sltupley  agt. 
Abbott,  42  N.  Y.,  143.) 

2.  To  support  such  a  promise,  on  either 
ground,    would    be    contrary    to    the 
policy    of   the   statute,  the    object  of 
which  is  to  prevent  fraud  and  perjury. 
(Id.) 

See  LEASE,  (Id.) 

3.  An  act,  admission,  or  representation 
•will  not  operate  as  an  estoppel  in  pais, 
unless  it  is  made  with  the  design  to  in- 
fluence the  conduct  of  the    party   who 
acts  upon  it.     (Donaldson  agt.  Hall,  2 
Daly,  325.) 

4.  The    mere  rendition,  by  a  surviving 
partner,  of  a  copy  of  the  firm's  books 
showing  a  credit  to  A.  for  the  amount 
of  which  the  firm  had  given  to  A.    a 
non-negotiable  due  bill,  does  not  estop 
such  surviving  partner   from   denying 
the  debt,  in  an  action  against  him  upon 
the  due-bill,  by  an  assigne^e  ot  A.  ;  it 
not  appearing  that  such  rendition  was 
made  with  any  intent  to  induce  others 
to  purchase  the  claim.     (Id.) 

5.  Otherwise,  it  seems,  if  the  plaintiff,  be- 
fore purchasing  the  due  bill,  had  sought 
for  information  from  the  defendant,  and 
the  latter  had  given  him  a  copy  of  the 
account,  showing  the  credit.     (Id.) 

6.  It  is  a  general  rule  that  the  voluntary- 
payment  of  a  claim,  with  a  full  knowl- 
edge of  all   the  facts,  where   there  is 
neither  duress,  compulsion,  nor  fraud, 
is  final,  and  the  money  cannot  be  re- 
covered back  on  the  ground  that  the 
party  was  under  no  legal  obligation  to 
pay  it.    (Meyer  agt.   Clark,  2  Daly, 
497.) 

7.  But  this  rule  applies  only  where  pay- 
ment is  made  with  a  knowledge  of,  or 
•with  the  means  of  ascertaining,  all  the 
facts,  and  under  circumstances  which 
must  be  regarded  as  equivalent  to  an 
acquiescence  in  the  claim,  and  where 
the  party  receiving  payment  is  entitled 
to  treat  it  as  received  in  the  final  settle- 


ment   and    discharge    of    the    claim. 
(Id.) 

8.  Hence,  where  the   buyer  of  a  certain 
amount  of  gold  coin  claimed  that  only 
a  portion  of  it   had   been  delivered  to> 
him,  and  notified  the  seller  that  unless 
the  residue  was  delivered,  he  would 
buy  the  coin  elsewhere  on  the   seller's 
account,  and  the  latter  in  order  to  pre- 
vent such  a  purchase  on    his   account,, 
delivered  the  residue  claimed  to  be  due, 
under  protest,  and  expressly  declaring 
that  the  delivery  was  made  without  a 
waiver  of  his  rights:    Held,  that  such 
subsequent  deli  very  was    not,  by  the 
intention  of  the  parties,  or  necessarily 
by  its  operation   or  effect,  a  delivery 
under  the  contract  of  sale,  and   wa» 
not  therefore  conclusive  upon  the  sell- 
er so  as  to   prevent   a  recovery,   in  a 
proper  action,  of  the  amount  so  deliv- 
ered.    (Id.) 

9.  Eetoppel  in  pais  are  based  simply  upon 
certain  rules  of  evidence,  whereby,  in- 
consequence of  certain   matters  hav- 
ing occured,  a  party  is  precluded  from 
availing  himself  of  certain  facts,   or   a 
certain   claim    or  defense,    which  he 
would  be   otherwise  entitled   to  rely 
upon ;  and  they  are  the  same  in  actions/ 
at  law  and  suits  in  equity.    (Sean  agt, 
Pettengill,  7  Bobt.,  7.) 

See  TENANCY   BY   THE    CURTESY.    (56 
Barb.) 

10.  Upon  the  trial  of  an  action  to  recov- 
er damages  for  continuing  a  nuisance, 
the  plaintiff  gave  in  evidence  the  judg- 
ment roll  of  a  judgment  in  his  favor, 
against    the    defendant,    which     was 
shown  to  have  been  rendered  upon  the 
allegation  and  proof,  that  defendant 
had  caused   the  nuisance  by  erecting 
an  embankment  on  his  own  premises. 
Held,    defendant  was   not    precluded 
from  showing,  that  he  had  parted  with 
the  possession   and  ownership  of  the- 
premises,  previously  to  the  commence- 
ment of  the  action  in  which  such  judg- 
ment had  been  rendered.     (Hanse  agt. 
Cowing,  1  Lansing  t  ^87.) 

11.  A  defendant  adjudged  in  an  action 
against  him  to  be  the  owner  of  stock,, 
is  not  estopped  by  the  judgment  from' 
denying  his  ownership   in  an   action 
against  him  by  another  plaintiff.     (As- 
pinwall  agt.  Torrance,  1  Xtanting,3Sl.^ 

12.  And  it  seems  a  judgment  from  which 
an  appeal   is  pending  is   not  a  final 
judgment   by   which   the    parties  are> 
prevented  from  disputing  the  facts  ad- 
judged therein.     (Id.) 

See  PARTNERSHIP.    (Id.) 
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EVIDENCE. 

4.  Evidence  of  the  gross  amount  of  the 
proceeds  on  a  sheriff's  sale  of  personal 
property  on  execution,  is  competent,  in 
an  action  for  the  conversion  of  the 

rroperty,  as  tending  to  show  its  value. 
Gill  agt.  McNamee,  42  If.  Y.,  44.) 

2.  In  an  action  to  recover  the  value  of  a 
store  of  goods,  attached  by  the  sheriff, 
and  sold  on  executions  in  favor  of  and 
by  the  direction  of  the  other  defendants, 
plaintiff  claiming  title  by  transfer  from 
the  defendant  in  the  executions,  and 
the  defense  being  that  such  transfer 
•was  fraudulent  as  agaiuet  creditors, 
•evidence  had  been  given  tending  to 
show,  on  the  part  of  plaintiff  that  the 
.goods  brought  less,  and,  on  the  part 
of  the  defendants,  that  they  brought 
more  than  their  value,  on  the  sheriff's 
.sale.  Defendants  having  rested,  the 
defendant  in  the  executions  was  recall- 
ed by  plaintiff,  but  not  examined  on 
the  question  ef  value  On  his  cross- 
examination,  defendants  asked  :  "  Q. 
Nine  thousand  seven  hundred  and  ten 
dollars  and  sixteen  cents  was  the  whole 
amount  of  the  sale  by  the  sheriff." 
This  was  excluded,  under  general  ob- 
jection by  plaintiff.  Held,  error,  and 
new  trial  granted.  (Id.) 

•3.  The  people,  on  the  trial  of  the  de- 
fendant m  error  for  grand  larceny 
were  allowed  to  prove,  against  his 
objection,  confessions  made  while  the 
defendant  was  under  arrest,  under  the 
inducement  of  a  statement,  to  him  that 
"  the  best  he  could  do  was  to  own  up," 
and  it  "  would  be  better  for  him." 
The  jury  were  also  instructed  that  they 
were  to  take  into  consideration  these 
•confessions,  as  well  as  the  other  facts 
of  the  case.  The  defendant  was  con- 
victed, and,  on  error  to  the  general 
term,  the  judgment  of  conviction  was 
reversed  and  the  defendant  discharged. 
On  error  to  this  court — Held,  that  the 
conviction  was  properly  reversed;  but, 
as  a  small  portion  only  of  the  defend- 
ant's term  of  sentence  had  expired,  and 
it  did  not  appear  that  a  conviction 
would  not  be  had  upon  a  new  trial,  it 
was  error  to  discharge  absolutely  ;  and 
a  new  trial  was  ordered.  (People  agt. 
Pkillips,  42  N.  r.,200.) 

4.  A  motion  to  strike  out  improper  testi- 
mony, such  as  evidence  given  by  the 
plaintiff  of  transactions  between  him- 
self and  a  deceased  party,  of  whom 
the  defendant  is  the  representative, 
though  such  a  motion  specifies  the  true 
ground  of  incompetency  of  the  evidence, 
is  properly  denied,  wLen  none  but  a 
general  objection  to  such  testimony 


assigning  no  ground  therefor  was  made, 
•when  the  testimony  was  given.  (L^ 
mn  agt.  Rwsdl,  42' iV.  F.,  251.) 

5.  Evidence  that  the  defendant,   In  an 
indictment  for  murder,  was  in  the  habit 
at  times  of  drinking  to  excess,  of  the 
effect  of  this  habit  upon  his  mind,  is  in- 
competent, unless  confined  to  a  period 
within  a  few  days   of  the  homicide. 
(Real  agt.  The  People,  42  N.  Y.,  270. 

6.  The  opinions    of  witnesses,  who  are 
not  experts,  on  the  general  question  of 
the  state  of  the  prisoner's  mind  and  his 
moral  condition,  are  inadmissible.   Ac- 
cordingly, when  non-professional  wit- 
nesses were  asked :  "  from  what  you 
saw  of  him  that  night,  what  impression 
did  his  words  and  acts  make  upon  your 
mind  ?    What  impression  as  to-his  con- 
dition of  mind  did  his  conduct  and  acts 
and  words  make  upon  you  at  the  time  T 
In  what  state  of  mind  did  you  believe 
him  to  be  by  reason  of  what  he  did 
and  said  upon  that  occasion  7"  and  oth- 
er like  questions.  Held,  that  they  were 
properly  excluded.    (Id.) 

7.  Parol  evidence  of  a  verbal  agreement 
is  competent,   although    contracts  or 
other    instruments    in    Writing    have 
been   executed  in  pursuance  of  such 
agreement  and  by  way  of  partial  per- 
formance thereof.     (Barker  agt.  Brad~ 
ley,  42  N.  Y.,  316.) 

8.  Where  each  of  the  parties  executes 
and  delivers  to  the  other  a  memoran- 
dum, containing  among  other  things,  a 
recital  of  the  receipt  of  "  one  dollar  in 
full  of  all  demands,"  and   these  taken 
together  'express  a  contract  between 
the  parties,  but  without  mention  of  any 
other  consideration,  such  recitals  are 
not  conclusive  as  to  the  true  consider- 
ation, and  may  be  explained  by  paroL 
(Id.) 

See  AFFIDAVITS    OF    FOKECLOSURH. 

(Id.) 

BREACH  OF  PROMISE.    (Id.) 
CONSIGNMENT.     (Id.) 
CONVERSION.    (Id.) 
CRIMINAL  LAW.    (Id.) 
FINDINGS  AND  CONCLUSIONS.  (Id.) 
GENERAL  ASSIGNMENT.    (Id.) 
PUBLIC  HEALTH.    (Id.) 
TITLE.    (Id.) 
WITNESS.    (Id.) 

9.  An  objection,  made  at  the  trial,  to  the 
incompetency  of  a  certified  copy  of  a 
judgment  as  evidence  of  the  judgment, 
is  obviated,  on  appeal,  by  the  produc- 
tion, on  the  argument,  of  a  duly  ex- 
emplified   copy    of    such    judgment. 
(Robert  agt.  Donnell,  2  Daly,  64.) 

10.  The  declaration  or  statement  of  an 
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agent  is  received,  as  evidence  against 
the  principal  only  where  it  constitutes 
part  of  the  res  gestce  in  some  transaction 
*  -where  he  acts  for  his  principal,  and 
where  it  is  in  the  nature  of  original, 
and  not  hearsay,  evidence.  (Greene 
agt.  Gonzales,  2  Daly,  41;;.) 

11.  Whether   the  contents  of   a   paper, 
though  not  the  foundation  of  the  action, 
but   relating  solely  to   the    collateral 
fact,  may  be  proved  by  parol — query, 
(Frank  agt.  Manny,  2  Daly,  92.) 

12.  In  the   absence  of  an  affidavit  ac- 
companying   an    answer    by    an    in- 
dorser  of  a  promissory  note,  showing 
•want  of   notice  of    presentment  and 
non-payment  of  the  note,  as  provided 
by  statute  (laws  of  1833,  chap.  i!7l,)  the 
notarial  certificate  of  presentment  and 
non-payment  of  the  note  is  prima  facie 
evidence  of  the  truth  of  its   contents. 
(Dunn  agt.  Devlin,  2  Daly,  122.) 

13.  Where  it  appears,  by  such  certificate, 
that  the  notice  of  protest  was  given  by 
depositing  the  same  in  the  post-office. 
directed  to  the  iudcrser  at  New  York 
city  (his  residence) : 

Held,  that  such  presumption  is  not  over- 
come by  testimony  ot  the  notary,  on 
the  trial,  that  he  inighi  possibly  have 
directed  the  notice  to  a  particular 
street,  in  which  defendant  did  not 
reside ;  and,  therefore,  it  was  not 
error  to  submit  to  the  jury  the  question 
of  the  sufficientcy  of  the  notice.  (Id.) 

See  COMMON  CARRIER.   (Id.) 
DAMAGES.    (Id.) 
FRAUDULENT  ASSIGNMENTS  (Id.) 

14.  On  an  issue  rendering  the  question, 
whether  a  judgment  w;is  purchased  by 
a  witness  for  nis  own  benefit,  or  that 
of  the  judgment  debtor,  material,  the 
witness  may  be  asked  "for  whom  did 
you  purchase  that  judgment?"     Also, 
"  in  your  negotiation  with  the  bank, 
(the   judgment    creditor,)    for    whom 
were  you  acting  ?"    ( Carnes  agt.  Platt, 
6JBo6t.,271.) 

15.  It  is  a  principle  of  evidence  that  a 
fact  continuous  in  its    nature,   when 
shown  to  have  once  existed,  is   pre- 
sumed   to    exist,    within     reasonable 
limits,  until  it  is  affirmatively  "shown 
to  have  ceased.  (Muuk  agt.  Tlie  Union 
Mu.  Life  Ins.  Co.,  6  Kobt.,  455.) 

16.  The  fact  of  the  usual  employment  of 
a  physician  is  continuous  in  its  nature, 
and  the  presumption  that  it  continued 
for  the  space  of  two  months  subsequent 
to  the  last  employment  is  not  an  ex- 
tension beyond  reasonable  limits.  (Id.) 

17.  Where  a  party,  on  cross-examination 


of  a  witness,  for  the  purpose  of  show 
ing  that  the  only  knowledge  which 
the  witness  has  of  a  fact  he  hag  sworu 
to  on  the  direct  examination  is  derived 
from  information  given  by  third  per- 
sons, not  parties  to  the  action,  asks  the 
witness  how  he  knows  the  fact  thus 
testified  to  by  him,  iu  answer  to  which 
the  witness  testifies  to  statements  made 
to  him  by  such  third  parties,  he  does 
not  thereby  make  those  declartions 
evidence  against  himself;  nor  is  he 
bound  thereby.  (Id.) 

18.  Where  evidence  offered  by  the  plain- 
tiff,  though    incompetent,  is   received 
without  objection,  it  teems  the   court 
will  not,  on  the  mere  ground  of  its  in- 
competency,  set  aside  a  verdict  for  the 
plaintiff;    even    though    such    verdict 
was  found  entirely  on  that  evidence. 
(Id.) 

19.  This  doctrine  is  based  on  the  principle- 
that  a  party  cannot  take  advantage  of 
his  oim    negligence  in    permitting  im- 
proper or    incompetent  evidence  to  be- 
adduced,  to  reveise   a  judgment  ren- 
dered against  him  thereon.    (Id.) 

20.  The  doctrine  has    always    been  ap" 
plied  in  favor  of  sustaining  a  judgment? 
but  not  to  reverse  a  judgment  on  the 
ground  that  such  improper  or  incom- 
petent testimony  established  or  tended 
to  estabish  a  fact  fatal  to  the  judgment. 
(Id.). 

See  BOND  AND  MORTGAGE.   (Id.) 
BROKEKS.    (Id.) 

21.  Admissions  in  an  answer  in  chancery 
by  a  person  claiming  a  legal  estate  ia 
certain  real   estate,  (of  which  he  waa- 
in  possession  by  virtue    of  a  convey- 
ance thereof  to  him  by  a  prior  owner, 
which  was  absolute  on  its  face,)  of  the- 
existence  and  contents  or  terms  of  au> 
instrument   under   seal,  (executed  by 
him  shortly  after  such    conveyance,) 
which  declared  certain  trust  and  con- 
ditions respecting  the  estate  held  by 
him,  and  in  derogation  thereof,  are  ad- 
missible as  evidence  of  such  existence 
and  contents,  in   an  action  in  partition, 
between    parlies  claiming  under  such, 
grantee,  as  a  common  source  of  title. 
(Ford  Agt.  Bdmont,  1  Kobt.,  97.) 

22.  Where  a  receipt  for  rent,  given  by  a 
landlord,  in  January,   1866,  acknowl- 
edged the  receipt   of  the  rent  for  the 
premises,  in    advance  to  the    1st    of 
August,  1866: 

Held,  that  proof  of  a  parol  agreement  by 
the  tenant,  to  surrender  the  possession 
upon  a  sale  being  made  by  the  owner, 
was  not  competent  evidence  ;  it  being 
iu  conflict  with  the  written  contract, 
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contained  in  the  recept,  and  tending  to 
vary  it.  (McCool  agt.  Jacobus,  7  Robt., 
115.) 

23.  The   admission    of    an    instrument 
without  any  authentication,  or  proof  of 
a  signature,  in  evidence,  notwithstand- 
ing a  general  objection  that  it  is  iri- 
con.peteut,  cannot  be  sustained.  (Moses 
ag,',.  BankerJ  Robt.,  441.) 

24.  A  case  made  on  a  former  trial,  being 
no  evidence  of  what  took  place  on  the 
trial,  the  fact  of  its   being  111  the  hand- 
writing of  a  party  is  immaterial,  upon 
the  question  of  its  admissibility  as  evi- 
dence. (  Wheeler  agt.  Ruckman,  7  Robt., 
441.) 

See  NEGLIGENCE.   (Id.) 
SALE.    (Id.) 
TKIAL.  (Id.) 

25.  On   the  trial  of  an  indictment    for 
•    erecting   and   maintaining  a   powder- 
bouse,  and  for  keeping  therein  a  large 
quantity  of  powder,  near  a  city,  a  wit- 
ness who  had  been  in  the  infantry  and 
artillery  service  of  the   United   States 
for  three  years,  was  asked,    "  what  is 
the  oridnary  mode  of  constructing  pow- 
der magazines  ?"    The   question   was 
objected  to,  by  the  accused,  as   incom- 
petent and  irrelevant,  and  not  the  pro- 
per manner  of  proving  that  r.he    build- 
ing in   question  was  improperly  con- 
structed. The  objection  was  overruled, 
and  the  witness  proceeded  to  state  how 
powder  magazines   were   constructed. 
Held,  that  the  testimony   was   incom- 
petent.    ( Bradley  agt.  'JF/te  People,  56 
Barb.,  72.) 

26.  In  an  action  brought  against  husband 
and  wife,  by  a  judgment  creditor   of 
the  husband,  to  have   his  judgments 
declared  a  lien  upon  land  purchased  by 
the  husband  for  which  a  conveyance 
had  been   taken   in   the   name  of  his 
wife,  the  examination  of  the  husband 
upon  supplementary  proceedings  insti- 
tuted against  him  after   third   persons 
had  gone  into  possession  of  the   prem- 
ises under  an  agreement  with  the  wife, 
was  offered  in  evidence   against   both 
defendants.     Held,  that  the   ruling  of 
the  referee  that  such  examination  was 
competent  evidence    against   the  hus- 
band only,  and  not   against  the   wife, 
was  clearly  right.  (GUlespie  agt.  Walk- 
er, 56  Barb.,  185.) 

27.  Held,  also,  that  a  similar  ruling  as  to 
a  declaration  of  the  husband  that  he 
had  put  his  property  out  of  Ins  hands, 
and  got  it  fixed   so   that   neither  the 
plaintiff  nor  any  other  creditor  could 
reach  it.  came  within  the  same  princi- 
ple ;  as  it  related  to  a  declaration  made 
after  the  title  to  the  land  was  vested 


in  the  wife ;  and  such  title  could  not 
be  divested  by  the  subsequent  declara- 
tions of  the  husband.  (Id.) 

28.  The  true  rule  in  the  examination  of| 
witnesses  is,  not  to    base   a  questiou 
upon  the  evidence  which  has  been   al- 
ready given,  but  to  state   a  hypotheti- 
cal case  to  the  witness.     (Hoard  agt. 
Peck,  56  Barb.,  202.) 

29.  Parol  evidence  is  admissible  to  show 
that  a  sum  of  money  paid  upon  a  prom- 
issory note  given  subsequently  to  the 
execution  of  a  written  agreement  is  the 
same  sum  mentioned  in  and  agreed  to 
be  paid,  in  such  agreement,     (llotvlett 
agt.  Hewlett,  56  Barb.,  467.) 

30.  Parol  evidence  may  be  received   to 
show  that  a  promissory  note   waa   in- 
cluded in  a  release  of  "all  claims  upon 
the  estate  "  of  a  deceased  person.  (Id.) 

31.  When  one  party  gives  in   evidence 
the  act  of  his  opponent,  it  is  always 
competent  for  the  other  party  to  prove 
what  he  said,  at  the  time  of  the  act 
done,  to  qualify  the  effect  which  would 
be  given  to  the  act,  if  standing  alone. 
When  a  party  has  given  in  evidence 
the  act  of  his  opponent,  he  has  no  right 
to  complain  that  what  was  said  is  ad- 
mitted,   as    well    as   what   was  done. 
(Heed  agt.  The  New  York  Ventral  Rail- 
road Co.,  56  Barb.,  4^3.) 

32.  A  conversation,  in  the  presence  of 
the  defendant,  a  Spaniard,  who  could 
not  speak  English,  between  the  plain- 
tiff, who  could  neither  speak  nor  under- 
stand the    Spanish   language,  and  the 
friend  and  banker  of  the   defendant, 
who  could  speak   English,   and   who 
during  such   conversation   repeatedly 
talked  with  the  defendant  in  some  for- 
eign language,  appearing  to  translate 
to  him  the  plaintiff's  remarks,  and  pro- 
fessing to  speak   for  the  defendant  in 
reply,  is  admissible  in  evidence  against 
the  defendant.     (  Wria/it  agt.  Maserat, 
56  Barb.,  5^1.) 

33.  If  the  defendant,   through  his  inter- 
preter, friend  and  banker,    understood 
or  was  made  to  understand   the  plain- 
tiff's statement  and  claim  against  him, 
then  the  conversation  is  to  be   used  to 
the  same  effect  as  if    the  plaintiff  had 
addressed    him   in    Spanish,   or  any 
other  language  that  he  did  understand. 
It  is  only  important   to  know   that  he 
understood  it.     (Id, ) 

34.  If  there,  is  in  such  a  case,   evidence 
sufficient  to  sustain  the  conclusion   of 
the  justice  that   the   defendant   under- 
stood the  conversation  of  the   plaintiff, 
and  the  object  of  his  visit,  a  judgment 
in  favor  of  the  plaintiff  will  be  sustain. 
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ed;  especially  where  the  defendant 
neglects  to  avail  himself  of  the  oppor- 
tunity, by  his  own  oath,  to  explain  the 
transaction  and  show  that  he  did  not 
understand  the  conversation.  (Id.) 

See  CRIMINAL  LAW.    (Id.) 

HUSBAND  AND  WIFE.    (Id.) 
JUDGMENT.    (Id.) 
JUSTICES'  COURT.    (Id.) 
RAILROAD  COMPANIES.    (Id.) 
SLANDER.    (Id ) 
TRESPASS.    (Id.) 
WILL.    (Id.) 

35.  The  complaint   averred    a  contract 
•with  I.,  as  the  defendants'  agent;  I. 
verified  the  answer,  and  recited  in  the 
affidavit  of  verification  his  agency  for 
the  defendants  in  making  the  contract. 
Held,   the  affidavit  was  inadmissible 
as  evidence  of  I.'s  agency  in  making 
the  contract.      (Bowen  agt.  Powell,  1 
Lansing,  1.) 

36.  The  defendants  did  not,  by  obtaining 
a  standing  in  court,  through  I.'s  verifi 
cation,  become  bound  by  the  recitals  in 
the  affidavit,  as  having  been  author- 
ized or  adopted  by  them.    ( Id.) 

37.  When  the  entire  damages,  claimed  to 
have  resulted  from  the  negligent  per- 
formance of  specific  services,  are  sought 
to   be  inferred,    and  estimated,   from 
proof  of  negligence,  and  of  its  nature 
and  extent,  in  respect  to  a  part  of  the 
services,  the   inference    and  estimate 
must  be  made   by   the  jury.     (Hollis 
agt.  Wagar,  1  Lansing,  4.) 

38.  Accordingly,  a  witness  having  testi- 
fied, that  he  had  re-dug  a  part  ot  a  field 
of  potatoes,  which  had    oeen  dug  by 
plaintiff  on  contract,  and  had  found  a 
certain  quantity  of  potatoes  still  in  it ; 
and  the  dimensions  of  the  field  being 
given,  was  asked  how  many  bushels 
of  potatoes  had,  in  his  judgment,  been 
left  in  the  ground  by  plaintiff.     Held, 
that  the  question,  assuming  a  test  of 
damages,  and  calling  for  the  opinion 
of  the   witness,    was    properly   over- 
ruled.   (Id.) 

39.  Whether  a  written  statement  of  items 
made  by  the  witness,  and  verified   by 
his  oath  on  the  stand,  and  which  he  is 
ready  to  verify  orally  in  detail,  is  not 
admissible  in  evidence  in  the  first  in- 
stance as  an  account, — quere.     (France 
agt.  McElhone,  1  Lansing,  7.) 

40.  In  an  action  to  recover  the  proceeds 
of  sales  made  by  defendant,    as  agent 
for  the  plaintiffs,  the  defendant  having 
testified  to  the   collection  of  different 
amounts  for  the    plaintiffs,  and   to  a 
settlement  at  which  he    paid  them  a 
Bpecific  sum,   is    entitled    to  the  ben- 


efit of  his  own  testimony  as  to  the 
completeness  of  the  accounting,  and 
may  be  asked  the  general  question 
whether  or  not  he  accounted  for  all 
the  moneys  collected  for  them.  (Id.) 

41.  And  when  such  defendant,  as  a  wit- 
ness, states  that  he  had  made   deduc- 
tions from  claims    collected    by    him, 
and    was   authorized  to    do  so   if   he 
though  tneeessarv,  and  that  on  his  set 
tlemeut  with  plaintiffs  he  was  asked  by 
one  of  them  if  certain  deductions  made 
were  necessary  in  order  to  collect  the 
claims,  and,  upon  his  answering  affir- 
matively, the  deductions  were  allowed, 
he  may,  in  order  to  establish  the   fair- 
ness of  his  transactions,  be  asked  if 
the  deductions  made  by  him,  were  in 
fact  necessary  in  order  to  collect  the 
claims  in  question.     (Id.) 

42.  He  may   also,  in  the  first  instance, 
show  the  total  amount  allowed  him  in 
settlements  made  with  one  of  the  plain- 
tiffs,   for  time    and    expenses ;    such 
allowance,  was  an  admission  by  plain- 
tiffs of  the  correctness  of  the  charges, 
to  the  benefit  of  which  defendant  was 
entitled.     And  the  error  in   excluding 
the  testimony  will  not  be  disregarded 
on  appeal,  because,  on  his  cross-exam- 
ination, the  witness  could  not  state  par- 
ticularly what  took  place  at  the  settle- 
ments.     (Id.) 

43.  In  an  action    against  B.,  the   mort- 
gagee, and  the  administrators  of  S.,  to 
set  aside  a  mortgage  from  S  ,  as  with- 
out consideration  and    in    fraud    of 
plaintiff,  who  claimed  to  be  a  creditor 
and  subsequent  purchaser,  B.,  testified, 
as  a  witness  for  plaintiff,  that  her  mort- 
gage was  upon  consideration  of    the 
surrender  of  notes  given  to  her  by  S., 
for  services  rendered  to  him,  and  also 
other  indebtedness  of  S.  to  her.    Plain- 
tiff then  offered  to  show,  by  other  wit- 
nesses, that    the  notes  were  gratuit- 
ous ;  that    the    services    were    never 
rendered,  and  no  relation  of  employer 
and  employee  ever  existed  between  S. 
and  A. ;  afso,  that  the  notes  and  mort- 
gages were  given  for  an  illegal  con- 
sideration.    Held,    the  evidence  was 
properly  excluded,  as  tending  to  im- 
peach plaintiff 's  own  witness.    (Shad- 
bolt  agt.  Bassett,  1  Lansing,  121.) 

44.  On  the  trial  of  an  issue  to  determine 
whether  an  alleged  testator's  signature 
is  genuine  or  simulated,  it   seems   that 
his  declaration,  made  before  the   date 
of  the  alleged  will,  that  he  intended  to 
give  his  property  to  the  legatees  there- 
in named;  and  his   declaration   made 
after  that  date,  that  he  had  made  such 
will,  are  inadmissible  as  evidence  to 
suptaiu  the  genuineness  of  the  eigua- 
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ture.     (Johnson  agt.  Hicks,  1  Lansing, 
160.) 

45.  The  rule  excluding  the  opinion  of 
experts,  whether  a  signature  is  genu- 
ine or  simulated,  formed  by  comparing 
it  with  other  writings,  not" in  evidence 
in  the  cause  or  admitted  to  be  genuine, 
stated  and  applied  in  this  case.    (Id.) 

46.  In  an  action  brought  against  a  car- 
rier by  a  consignee  to  recover  damages 
for  the  injury  to  goods  while  in  trans- 
itu,  the   plaintiff  gave   in   evidence  a 
writting  in  the  usual  form  of  a  bill  of 
lading,  signed  by  the  consignor  only, 
by  wnich  it  appeared  that  the  defend- 
ant had  received  the  goods  for  trans- 
portation, subject  to  tne  ordinary  lia- 
bilities of  a  commou  carrier.    Held,  de- 
fendant might  show  in  defense  a  con- 
tract to  carry,  subject  to  the  owner's 
risk.     (Gaye  agt.   Jaqueth,  1  Lansing, 
207.) 

47.  A  written  instrument,   adopted    by 
parties  as  containing  a  contract  between 
them,  but  not  mutually  signed,  is  not 
•conclusive  evidence  of  such  contract. 
(Id.) 

48.  A    mortgagee   of   chattels,   under  a 
mortgage   containing  a  clause   which 
.gave   him  power  in  case  he   deemed 
"  himself  unsafe,"  to  take  possession 
of  the  mortgaged  property,  and  sell  the 
eame   at  public  or  private   sale,  took 
possession   under  such   clause,  adver- 
tised and  sold  the  said  property,  with- 
out demand,  or  personal  notice  of  sale 
to  the  mortgagor,  and  brought  an  ac- 
tion for  a  balance  due  upon  the  mortr 
gage,  after  applying  the   proceeds.    It 
was  held,  that  the  mortgAge  was  prop- 
erly received,  at  the  trial,  as  evidence 
of  the  claim  thereon.     (Huggans  agt. 
Fryer,  1  Lansing,  '276.) 

49.  Also,  there  being  no   proof  of  fraud 
in  the  sale  and  tne  question  being  put 
to  the  plaintiff,  as  a   witness,   without 
intending  to  establish    fraud,   whether 
the  purchaser  paid   him    any  money 
thereon,  that  such  question    was  prop- 
perly  excluded,  as   well   as   testimony 
upon  the  value  of  the  property.     (Id.) 

50.  Held,  also,  plaintiff  might  show   that 
the  sale  was  fairly  made,  and  that  plain- 
tiff's testimony   was  competent  upon 
the  question  whether  he  "  deemed  him- 
self unsafe  "  to  allow  the  property   to 
remain     in     defendant's      possession. 
(Id.) 

51.  The  exparle  appointment  in  a  certain 
action  of  a  receiver,  who  obtained  pos- 
session of  certain  scrip   and  voted  on 
it.  and  the  ex pnrte  appointment  in  an- 
other action   of  interested  parties  as 


receivers  of  the  books  and  papers  and 
property  of  a  railroad.  Held,  evidence 
that  the  suits  were  instituted  and  the 
orders  applied  for  with  a  fraudulent 
design  to  aid  the  election  of  a  certain 
set  of  directors.  (People  agt.  Albany 
and  Susqiiehanna  llailroad  Co.,  1  Lam- 
ing, 308.) 

See  ESTOPPEL.    (Id.) 

FORCIBLE:   ENTRY  AND  DETAINEE. 

(Id.) 

INSURANCE.    (Id.) 
MASTER  AND  SERVANT.    (Id.) 
MORTGAGE  OP  CHATTELS.    (Id.) 
NEW  TRIAL.    (Id.) 
STAMP.     (Id.) 

STATUTE  OF  FRAUDS.    (Id.) 
TELEGRAPH  COMPANIES.    (Id.) 
WITNESS.    (Id.) 


EXCEPTIONS      AND      RESERVA- 
TIONS. 

See  DEED.    (42  If.  T.) 

PRACTICE.  (1  Lansing.) 
VENDOR  AND  PURCHASER  OF  LANDS. 
(Id.) 

EXCUSE. 

See  IMPOSSIBILITY   OF  PERFORMANCE. 
(42  H.  Y.) 

EXECUTION. 

1.  M.    having  devised  and  bequeathed 
all  his  estate  to  J.  and    T.,    subject  to 
the  payment  of  his  debts,  died.    J.  and 
T.  entered  into  possession  of  the  real 
estate,  and  applied  the  personalty  to 
the  payment,  pro  tanlo,  of  the   debts. 
A  creditor  of  M.  recovered  a  judgment 
against  J.  and  T.  for  the  amount  of  his 
debt,  which  judgment  also   adjudged 
the  amount  to  be  a  lien  upon   the  real 
estate,  prior  to  any  credited  by  J.  or 
T.  ;  ordered      a    sale  thereof  by    the 
sheriff;  directed    how    the    proceeds 
should  be  applied,  and  that  tbe  sheriff 
make  report  of  sale,  and  convey  to  the 
purchaser.     Execution   was  issued  in, 
the  usual  form  of  execution  upon  judg, 
menus  for  money  : 

Held,  that  the  motion  to  set  aside  such 
execution  was  properly  denied.  It  was 
a  personal  judgment,  and  the  plaintiff 
was  at  liberty  to  exhaust  his  remedy 
at,  law  before  resorting  to  the  1  ien. 
(Bennett  agt  Morehouse,  42  N.  Y., 
189.) 

2.  Where  a  transcript  of  a  judgment,  re- 
covered in  a  district  court  of  the  city  of 
New  York,  for  over  $25.00,   exclusive 
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of  costs,  is  docketed  in  the  county 
clerk's  office,  the  judgment  creditor  or 
his  attorney,  and  not  the  county  clerk, 
is  the  proper  person  to  issue  an  execu- 
tion upon  the  judgment  (disapproving 
[Brush  agt.  Lee,  18  Alb.  Pr.  Rep., 
398)  (McDonald  agt.  O'Mynn.  2 
Daly,  42., 

EXECUTORS       AND        ADMINIS- 
TRATORS. 

1.  The  provision  of  the  Revised  Statutes, 
conferring  jurisdiction  upon  surrogates 
(2  R.  S.  95,  §  68,)  was  intended  to  pro- 
vide an  inexpensive  and  summary 
mode  for  bringing  executors,  &c.,  to 
account,  but  did  not  take  away  tlie 
power  theretofore  exercised  by  courts 
of  equity  to  afford  this  species  of  relief. 
They  still  exercise  concurrent,  and  in 
some  cases  exclusive,  jurisdiction. 
(Christy  agt.  Libby,  'I  Daly,  -118.) 

2."  An  action  lies  by  an  administrator 
against  one  who  had  been  appointed 
collector  of  the  estate  of  plaintiff's  in- 
testate by  a  surrogate,  to  compel  him 
'to  account  for  his  assets  in  his  hands 
And  in  such  an  action  it,  is  nut  neces- 
sary to  aver,  in  the  complaint,  an  ac- 
counting before  the  surrogate  ;  nor  to 
allege  facts  from  which  tlie  surrogate's 
jurisdiction  to  grant  administration  of 
the  estate  may  be  inferred.  (Id. ) 

3.  In  such  an   action,  the  defense    that 
proceedings   are    pending    before    tlie 
surrogate  on  defendant's    accounting, 
can  only  be  taken  by  answer.     (Id.) 

4.  An  executor,  to  whom  a  power  of  sale 
is  given  by  a  will  to  sell  land,  and  pay 
and  apply* the  proceeds  for  the  benefit 
of   certain    objects    of    the    testator's 
bounty  named  in  such  will,  (according 
to   provisions  therein  contained,)   and 
not  merely  to  apply  the  same  in  the 
administration   of  such   estate  as  ex- 
ecutor, is  the  donee  of  a  power  in  trust, 
and  takes  as  such,  and  not  as  executor, 
and   derives   his  right   to   exercise   it 
from  the  will  itself,  and  not  from  its 
admissien  to  probate,  or  letters  testa- 
mentary thereon.     He  may    therefore 
execute  such  power  before  such  pro- 
bate or  issuing  of  letters  testamentary. 
(Ballon  agt.  Jacks,  6  Roll.,  16G.) 

See  PRINCIPAL  AND  SURETY.  (56  Barb.) 
WILL.    (Id.) 

5.  The  liability  of  an  administrator  for 
the  fees  of  counsel  employed  by  him 
on  an  accounting  is  personal,    (ifryyatt 
agt.  Wilcox,  1  Lansing,  5-r>. ) 

6.  Executors  and  administrators  suing  in 
their     representative     character,    un- 


necessarily,  in  cases  where  the  cause 
of  action  (if  any)  accrues  to  them  iiv 
their  individual  right,  and,  failing  to- 
recover,  are  personally  liable  to  th& 
defendant  for  costs.  (Holdridye  agt*. 
Scott,  1  Lansing,  303.) 

7.  Where   the   record    shows    that    the 
cause  of  action  (if  any)  arose  after  the- 
death  of  the  testator  or  intestate,  such, 
right  of  action  vests  in  the  executor 
or  administrator  in  his   private  rightr 
and  he   cannot  in  such  case  escape  the? 
penalty  of  costs  by  suing  in  form,  in. 
his  representative  capacity,  unnecess- 
arily, if  he  fails  to  obtain  judgment. 
(Id.) 

8.  Where  the -record   shows  the  action 
to  be  maintainable  (if  at  all)  in  the  in- 
dividual right,  no  motion  is  necessary 
to   charge   such    plaintiffs  with  costs ; 
judgment  therefor  may   be  entered,  of 
course,  as  in  ordinary  cases,  upon  th» 
clerk's  taxation.     (Id.) 

9.  Section    317    of   the    Code    has    not 
changed   the  former   law  of  personal 
liability  of  executors  and  administra- 
tors plaintiffs,  fur  costs,  in  actions  un- 
necessarily brought   by   them  in  their 
representative    capacity    where    thev 
might   have  sued    in   their   individual 
right,    and    judgment,    passes    against 
them.    (Id.) 

10.  The  case  of  Woodruff^  administrator, 
agt.  Cook.  (14  Hmv.,  481  )  considered  to- 
be  an  erroneous   construction   of    the 
Code  upon  this  subject.     (Id.) 

11.  One  of  the  testator's  daughters  being 
deceased   intestate,   having  died  after 
the  testator,  and  while  a   resident  of 
Connecticut,  and    leaving   a   husband 
and  children  surviving  her;  and  said 
husband  having  obtained  letters  of  ad- 
ministration in  New  York,  and  beinsr 
a  party  to  actions  for  construction  of 
the    will,    &c..    before  the    court    for 
determination,  and  plaintiff  in  one  of 
said  actions,  and  it  appearing,  that  by 
the  law  of  Connecticut,  he  was   enti- 
tled to  a  life  estate  only  in  the  personal 
estate  of  his  diseased  wife,  and   her 
children,  who  were  minors,  to  the  re- 
mainder : 

Held,  security  should  be  required  of  him 
before  such  estate  should  be  placed  in 
his  hands.  (Manice  agt.  Manice,  1 
Lansing,  348.) 

L2.  An  administratrix  caused  a  notice  to- 
be  published,  under  an  order  obtained 
from  the  surrogate  for  the  purpose,;- 
requiring  creditors  to  present  their 
claims  against  her  intestate's  estate,  to 
her  attorney.  Plaintiff  presented  his 
Recount  accordingly,  and  left  it  with 
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the  attorney,  and  no  objection  was 
made  thereto  until  more  than  three 
vears  after  such  representation,  when 
it  was  rejected  by  the  administratrix  ; 
afterward,  and  when  ten  years  from 
the  time  the  last  item  of  the  account 
accrued,  had  elapsed,  an  order  \vas 
entered  by  the  surrogate  on  consent 
of  parties,  under  the  statute,  referring 
the  claim  to  referees  for  adjudication, 
and  on  the  hearing  before  such  referee, 
the  administratrix  insisted  upon  the 
statute  of  limitations  as  a  bar  to  a 
recovery;  the  referees  found  for  the 
plaintiff: 

Held,  on  appeal,  their  decision  should  be 
reversed.  (Bucklin  agt.  Chopin,  1 
Lansing,  443.) 

13.  A  reference  under  the  statute  (2  R 
S.,  88,  $  36,)  stands  in  place  of  an  ac- 
tion, and  the  entry  of  an  order  to  refer 
must  be  deemed  its  commencement, 
for  the  purpose  of  determining  whether 
it  has  been  brought  within  the  time 
limited  by  the  statute.  (Id.) 

See  ACCOUNT.    (Id.) 

ACCOUNT  STATED.    (Id.) 
DEVISE  AND  DEVISEE.    (Id.) 
JOINT  LIABILITY.    (Id.) 
STATUTE  OF  LIMITATIONS.    (Id.) 


EXPERTS  AND  OPINIONS. 
See  EVIDENCE.    (1  Lansing.) 

EXTRADITION. 

1.  On  Habeas  Corpus. — Extradition.  (In 
re  farez,  ante,  107). 

1.  In  this  district,  extradition    pro- 
ceedings must  be  conducted  according 
to   the  laws  of  this  state,  in  such  par- 
ticulars as  are  not  specially  regulated 
by   U.  S.  statute,  and  it  is  error  for  a 
court  to  reject  the  testimony  of  a  prisoner 
on  his  oicn  behalf,  and  in  such  a  cage,  the 
proceedings  before  him  must  be  set  aside, 
the  examinaliati  commenced  de  novo  and 
the   prisoner  discharged  from   custody 
tinder  the  commissioner's  final  commit- 
ment.    (Id). 

2.  Requisites  of  complaint  in  extra- 
dition. 

(a.)  The  averments  of  the  complaint 
need  only  be  such  as  to  enable  the  ac- 
cused to  understand  precisely  the  nature 
of  the  charge  against  him. 

(6.)  Proceedings  under  extradition 
treaties  may  be  instituted  here,  al- 
though no  warrant  against  the  accused 
has  been  issued  abroad,  and  an  allega- 


tion that  such  warrant  has  been  issued 
is  immaterial. 

(c.)  Under  the  Swiss  Treaty,  no  alle- 
gation that  the  crime  charged  is  punish- 
able here  with  infamous  punishment, 
is  required,  as  it  is  sufficient  that  such 
crime  should  be  subject  to  infamous- 
punishment  in  the  country  where  it 
was  committed. 

3.  That  the  demand  for  extradition, 
has  been  made  by  the  supreme  power- 
of  the  demandingcountry,  is  sufficiently 
attested  by  the  production  of  the  presi- 
dent's mandate. 

4.  Under  a  charge  of  forgery,  it  is 
sufficient  to  produce  certified  co'pies  of 
the  papers  alleged  to  have  been  forged, 
properly  authenticated  under  the  acts 
of  congress. 

5.  Various  papers,  making  part  of 
one  proceeding,  need  not  be  separately 
authenticated  by  the  minister. 

6.  Under  the  treaty  with  Switzerland 
it  is  sufficient  to  prove  that  the  crime 
charged  is  subject  to  infamous  punish- 
ment by   the  laws  of  the  canton  of 
Berne.    (Id.) 

FALSE  IMPRISONMENT. 

1.  In  an  action   for  false   imprisonment,, 
where  the  several  subjects  of  the  com- 
plaint, as    alleged  in    the    complaint, 
have  reference  to  an  entire  but  contin- 
uous transaction,  with  special  circum- 
stances of  injury  or  aggravation  as  to- 
each  step  in  the  progress  of  the  affair, 
and  they  constitute  a  single  cause  of 
action  for  injury  to  the  person,  with  or- 
without  force,  in  the  several  occurren- 
ces stated,  such  allegations  cannot  be- 
stricken  out  as  irrelevant   and  redund- 
ant.    (Sheldon  agt.  Lake,  ante,  489.) 

2.  But  allegations  that  such  acts  are  con- 
trary to  the  laws   of  the  state  and  in? 
violation  of  the  same,  being  matters  of 
form  or  conclusions  of  law,  not  neces- 
sary or  proper  to   be   stated,   will  be- 
stricken  out  as  irrelevant  and  redund- 
ant.    (Id.) 

See  CRIMINAL  LAW.    (42  N.  T.) 

3.  Words  or  acts  of  provocation,  to  have- 
the  effect  of  a  breach  of  the  peace,  must 
tend  immediately  to  that  effect.    Hence 
it  is  not,  aa  matter  of  law.  a  breach  of 
the  peace  for  one  who,  taking  a  meal 
at  a  restaurant,  fraudulently  substitutes- 
the  check  given  him  there  for  one  of 
less    amount,   which    latter  he    pays. 
And  where,  under  such  circumstances, 
the  keeper  of    the  restaurant  calls  a. 
police  officer,  and  orders  the  arrest  of 
such  a  person : 
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Held,  that  he  is  liable  in  damages, 
although  the  facts  will  justii'y  nominal 
damages  only.  (Boylston  agt.  Kerr,  2 
Daly,  220.) 

4.  In  an  action  against  the  keeper  of  a 
saloon,  for  causing  the  plaintiff 's  arrest, 
•on  account  of  his  having  substituted 
-and  paid  a  check  for  a  smaller  amount 
than  the  one  received  for  his  dinner: 

Held,  that  the  defendant  was  liable  for 
damages.  (Id.) 

5.  Semite,  that  if  the  magistrate  had  con- 
victed the  plaintiff,  under  the  laws  of 
1833,  p.  11,  $  8,  of  disorderly  conduct,  in 

Jiis  opinion  tending  to  a  breach  of  the 
peace,  it  might  have  been  available  as 
a  defense.  (Id.) 


FALSE  AND    FRAUDULENT  REP- 
RESENTATIONS. 

See  VENDOR  AND  PURCHASER.  (6  JRobt.) 
CORPORATIONS.  ( 7  Hobt. ) 
VENDOR    AND    PURCHASER.      (56 
Barb.) 

FERRY  COMPANY. 

See  COMMON  CARRIER.  (2  Daly.) 
NEGLIGENCE.    (Id) 

FINDINGS    AND    CONCLUSIONS. 

1.  This  court   is  not  concluded   by   the 
findings  of  a  referee  upon  matters  of 
fact,  in  the  absence  of  evidence  tend- 
ing to  sustain  them,  although  none  of 
Buch  findings  have  been   reversed  bv 
the  general  term      (Putnam  agt.  Hub- 
bell,  42  If.  Y.,  106.) 

2.  It  is  a  legal  error  for  a  referee  to  find 
a  fact  without  such  evidence  as,  under 
like  circumstances,  would  authorize  a 
judge  to  submit  the  question  to  a  jury. 
(23.) 

"5.  The  mere  finding  that  there  was  a 
scheme,  without  stating  in  what  it 
consisted,  amounts  to  nothing  ;  it  is  but 
a  conclusion  without  facts  tosustain  it. 
(Id.) 

4.  To  sustain  the  conclusions  of  law  of  a 
referee  in  his  report,  not  only  the  facts 
actually  found,  but  also,  if  necessary 
-for  that  purpose,  all  such  other  facts 
as  the  evidence  tended  to  prove  and 
the  referee  might  have  found,  will  be 
assumed  and  wheijb  the  case  contains 
none  of  the  evidence  and  only  the  find- 
ings of  fact  and  conclusions  of  law  of 
the  referee,  an  exception  to  the  con- 
clusion of  law,  as  not  authorized  by 


the  facts  found,  is  not  good.  (Chubbucl 
agt.  Vernam,  42  N.  Y.,  432.) 

See  FRAUD.     (Id.) 

FIXTURES. 

1.  Unattached  scantling,  which  had  been 
used  to  hang  tobacco  on  to  cure,  in  a 
barn,  built  on  a  farm   where  tobacco 
had  been  raised,  which  were  up  and 
taken  down,  as  they  were,  or  were  not 
wanted  for  the  drying  of  the  tobacco  ; 
and  at  the  time  of  the  sale  were  partly 
piled  up  in   the  barn,  and  partly  used 
as  a  scaffolding  for  straw  ;   no  tobacco 
having  been  raised  on  the  farm  for  a 
year  or  two  previously  : 

Held,  not  to  pass  as  fixtures  by  a  convey- 
ance of  the  farm.  (Noyes  agt.  Terry,  1 
Lansing,  219  ) 

2.  In   determining    what    will    pass  as 
fixtures  by  a  deed  conveying  the  free- 
hold, the   distinction    between   things 
actually   annexed,   and   things  totally 
disconnected,  is  one  of  the  most  easy 
and  certain    application,    and    should 
be  maintained,  except  where  the  exi- 
gencies of  trade,  or   long  established 
usage,  or  precise  authority  has  estab- 
lished an  exception.     (Id.) 

3.  The   case   of    Bishop  agt.  Bishop,  (I 
Kern.,     123,)    explained     and    distin- 
guished.    (Id.) 

See  GUARDIAN.     (Id.) 

FLOATING  TIMBER. 

7.  One  whose   property  is  borne  npon 
the  lands  of  another  by  inevitable  ac- 
cident (a  flood),   without  his  fault  or 
negligence,  may  elect,  either  to  aban- 
don the  property,  in  wich  case  he  is 
not  liable  to  the  owner  of  such  landa 
for  any  injury  occasioned  by  it;  or  to 
reclaim  i>,  in   which    latter  case   be 
must  make  good  to   euch   owner  the 
damages  so  occasioned.     (Sheldon  agt. 
Sherman,  42  N~.  Y.,  481.) 

8.  The    defendants'    logs  were    carried 
away  by  a  flood,  and  deposited  upon 
the  plaintiff's   land,    where  they    re- 
mained   over    six    months.      One    P. 
agreed   with   the  defendants  that    he 
would  settle   with  the  plaintiff  for  the 
injury,  remove  the  logs,  saw  them  into 
lumber,  and  deliver  the  lumber  to  the 
defendants,  for  which  they  agreed  to 
pay  him  a  certain   sum  per  piece.     P. 
did  this,  but  represented  to  the  plain- 
tiff, that  lie   was  the  agent  of  the  de- 
fendants  in    settling   for    the   injury. 
The  defendants  received  the  lumber 
from  P  pursuant  to  their  arrangement 
with  him  : 
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Held,  that  the  plaintiff  could  recover  of 
the  defendants  his  damages  occasioned 
by  the  logs  noon  his  land.  The 
defendants,  by  their  contract  with  P. 
and  receipt  of  the  lumber,  had  elected 
to  reclaim  the  logs,  and  the  law  im- 
plies a  promise  in  favor  of  the  plaintiff. 
lid.) 

Held,  further,  that  the  plaintiff's  omission 
to  file  with  the  town  clerk  a  writteu 
description  of  the  property,  pursuant 
to  the  statute  (1  B.  S.,  698,  $  4),  did 
not  impair  his  right  of  recovery.  (Id.) 

FORCIBLE  ENTRY  &.  DETAINER. 

1.  Although    an    unlawful    taking  was 
never  necessary  to  sustain  an  action 
for  the  conversion  of  goods,  such  as 
trover,  but  an  unlawful  detention  was 
sufficient,   and   such   conversion    may 
be  part  of  a  series  of  successive  wrong- 
ful acts  of  the  defendant,  beginning 
with  a  forcibly  entry  on  the  plaintiff 's 
premises ;  it  is  not  oiily  separate  from 
the  others  as  a  separate  cause  of  action, 
but  may  be  joined  with  one  for  such 
forcible  entry,   in    the    same    action, 
•without  being  necessarily  merged  in 
it  (Collon  agt.  Jones,  1  Robt.,  164.) 

2.  Where  the  complaint  in  proceedings 
for  a  forcible   entry    and  detainer  is 
defective,  for  omitting  to  set.  out  the 
nature  of  the  complainant's  title  or  in- 
terest in  the  premises,  and  the  objec- 
tion is  properly  taken  before  the  county 
judge  and   overruled,  the  defendant, 
after  the  proceedings  are  brought  into 
this  court  by  certiorari,  should  renew 
the  objection  before  he  traverses  the 
inquisition.    After  verdict  for  the  re- 
lator  upon   such   defective  complaint, 
it  is  too  late  to  make  the  objection,  but 
the  verdict  will   be   sustained  if  the 
facts  proved  on  the  trial  are  such  as 
entitle  the  relator  to  the  protection  of 
the    statute.      (People  agt.   Melds,  1 
Lansing,  222.) 

3.  It  is  competent  for  the  defendant,  in 
these  proceedings,  to  disprove  the  facts 
relied   upon   by   the    complainant    to 
establish  his  possession.   (Id,) 

4.  The  inquisition  found  the  defendant 
guilty    of   both   a   forcible   entry  and 
detainer.   On  the  trial  of  the  traverse, 
the  petit  jury  found  the  defendant  not 
guilty  of  a.  forcible  entry,  but  guilty  of 
a  forcible  detainer.    It  seems  the  ver- 
dict, if  right  upon  the  merits,  may  be 
sustained  as  to  form.    (Id.) 

5.  Upon  a  former  trial,  the  relator  was 
non-suited,  and   this   court  granted  a 
new  trial.     (See  52  Barb.,  198.)    The 
doctrine  of  that  case  is  approved,  as  far 


as  it  holds  that  naked  possession  or  oc- 
cupation, is  sufficient  evidence  of  title- 
to  enable  the  occupant  to  maintain 
these  proceeding*  against  a  stranger 
without  title.  (Id.) 

6.  Upon  the  last  trial  it  was  proved,  or 
evidence  was  offered  and  rejected  tend- 
ing to  prove,  that  the  shop  of  the  re- 
lator originally  belonged  to  one  Fish  ^ 
that  Fish  obtained  permission  of  the 
owner  of  the  land  to  put  it  upon  the 
lot  on  part  of  which  it  stood,  without 
the  payment  of  rent  or  other  compen- 
sation, where  it  was  to  remain  until 
the  owner  should  require  it  to  be  re- 
moved ;  that  the  defendant  afterward 
purchased  the  lot,  and,  with  the  con- 
sent of  Fish,  commenced  excavating, 
for  the  purpose  of  erecting  a  block  of 
stores ;  that  Fish  agreed  to  move  off. 
the  shop,  and  was  making  preparation 
to  do  so,  when  the  relator  purchased 
it  of  Fish,  and  claimed  a  right  to  oc- 
cupy the  land  on  which  it  stood.  The 
defendant  then  moved  ihe  shop  into- 
the  public  highway,  and,  by  the  ver- 
dict of  the  jury,  was  guilty  of  "forcible 
detainer'1  in  keeping  the  relator  out  of 
possession : 

Held,  (1.)  That  if  Fish  was  to  be  re- 
garded as  a  tenant  of  the  owner,  it  was* 
strictly  a  tenancy  at  will  at  common, 
law,  and  was  terminated  without 
notice  to  quit,  by  the  very  act  of  trans- 
fer, tinder  color  of  which  the  relator 
acquired  title  to  the  shop.  (Id.) 

7.  (2.)  That  the  defendant,  having  en- 
tered into  possession    of  part  of  the 
premises,  with  the  assent  of  Fish  be- 
fore the  sale  of  the  shop  to  the  relator, 
must    be  deemed    in    the  constructive 
possession  of  the  whole  ;  and  that  the 
relator,  having   attempted    afterward 
to  occupy  the  lot  with  his  shop,  was  a 
mere  intruder  upon  the  possession  of 
the  defendant.    (Id.) 

8.  (3.)  The  jury,  haying  negatived  the 
charge    of    a  forcible  entry   upon  the- 
premies  by  the  defendant,  there  is  no 
ground    upon  which  the   relator  can. 
claim  constructive  possession,  so  as  U> 
sustain  the  verdict  for  a   forcible  de- 
tainer, as  against  the  owner  in  actual 
possession.    (Id.) 

9.  To  authorize  proceedings  for  &  forcible 
detainer,  the  entry  must  be  an  unlaw~ 
ful  entry,  followed  by  a  forcible  de- 
tainer.   (Id.) 

10.  An  entry  by  a  person  entitled  to  the 
possession  is  not  unlawful,  although 
made  against  the  will  of  the  party  in 
possession ;    such  person   may   enter 
peaceably  upon  the  party  in  possession 
without  right,  by  the  very  terms  of 
the  statute.    (Id.) 
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11.  To   entitle  the   complainant   to   the 
protection  of  the  statute,  he  must  have 
at  least  a  right  to  tine  possession.    (2  li. 
S..  508.  $  3.)    And  a  complaint  would 
be  fatally  defective  if  it  alleged  pos- 
session only,  without  alleging  a  right  to 
it.    (Id.) 

12.  A    right    of    possession    gained  »hy 
disseizin  is  sufficient.     So  it  seems,  one 
who  enters  under  a  valid  lease  or  con- 
tract of  sale  and  who  is  holding  over 
after  his  term  has  expired,  or  his  con- 
tract   has   become  forfeited,    may    be 
•deemed    still    seized    of    his    original 
estate,  and  entitled  to  the   protection 
of  the  statute  against  a  forcible  entry 
upon   his    possession  by    the   owner. 

(id,) 

13.  But  one,  placed    on    the   lands  of 
another,  without  any  terms  prescribed 
or  rent  reserved,    is  not   within   the 
protection  of  the  statute  ;  but  is  strictly 
a  tenant  at  will  at  common  law.     An 
entry  by  the  landlord,  and  a  notice  to 
quit,  will  terminate  the  tenancy,  and 
revest  the  possession  in  the  landlord, 
though    the    tenant    be    not    actually 
turned  out.   (Id.) 

14.  A     parol     license     to     enter    upon 
another's  premises,  to  erect  and  main- 
tain a  house  is  revocable  and  confers 
no  right  whatever  upon  the  licensee 
to  occupy  the  premises  after  it  is  ^e- 
voked.    (Id.) 

15.  Such  license  operates  only  as  an  ex- 
cuse for  the  act,  which  would  other- 
wise he  a  trespass,  and  confers  neither 
possession   nor  right  to  possession  as 
against  the  owner,  within  the  meaning 
of  the  statute.  (Id.) 

See  TENANT  IN  COMMON.    (Id.) 
FORECLOSURE. 

1.  It  is  fundamental  in  respect  to  the 
duty  of  an  attorney  towards  his  client 
that  he  should  not  use  any  information 
which  he  has  derived  from  his  client 
to  the  prejudice  or  injury  of  his  client ; 
and  especially  that  he  shall  not  act  in 
opposition    to    his    client's    interests. 
(Match,  agt.  Fogerty,  ante,  492.) 

2.  The  rule  is  that,  lest  any  temptation 
should  exist  to  violate  professional  con- 
fidence, or  to  make  any  improper  use 
of  information  which  an  attorney  has 
acquired  confidentially,  as  well  as  upon 
principles  of  public  policy,  he  will  not 
oe  permitted  to  be  concerned  on  one 
Bide  of  proceedings  in  which  he  was 
originally  in  a  dilierent  interest.     (Id.) 

3.  Where  the  attorney  was  employed  by 


his  client  to  institute  and  conduct  pro- 
ceedings to  extinguish  the  rights  and 
interests  of  a  builder  under  a  contract  to 
purchase  lots  and  build  houses  thereon, 
made  with  the  client,  and  the  mode 
adopted  by  tne  attorney  to  extinguish 
such  rights  and  interests  was  by  a  pub- 
lic sale  of  the  property,  after  notice,  iu 
pursuance  of  the  provisions  of  the  con- 
tract : 

Held,  that  it  is  very  questionable  whether 
such  a  sale,  although  authorized  by  the 
contract,  was,  or  could  be  made,  effec- 
tual to  foreclose  the  contractor's  inte- 
rests. (Id.) 

4.  The  provision    in  the    contract  waa 
that  if  the  builder  refused  or  neglected 
to  complete  the  houses,  or  to  diligently 
prosecute  the  work ;  or  if  he  suspended 
the  work  for  ten  days,  the  owner  might 
demand  payment  of  his  advances,  and 
upon  refusal  to  pav,  might  sell  at  public 
or  private  sale  all  of  the  builder's  in- 
terest in  the  premises.     (Id.) 

5.  Although  it   appeared  that    the  con- 
tractor consented  to  the  application  to 
foreclose,  by  the  attorney,  for  the  pur- 
pose  of  extinguishing  the   claims  of 
certain  creditors  and  lien-holders,  yet 
the  whole  evidence  showed  very  clearly 
that  the  intention  of  the  owner  was  to 
rescind  the  contract  and  put  an  end  to 
all  claims  and  rights  of  the  contractor 
under  it.     (Id.) 

6.  Subsequently,   as  the  facts    disclose, 
the  contractor  was  indebted  to  the  at- 
torney in  a  considerable  sum  for  pro- 
fessional services ;  that  he  took  from 
the  contractor  a  transfer  of  two  thirds 
of  his  claim  against  the  owner — who 
had  been  in  posesssion  of  the  premises 
for  several  years,  in  satisfaction  ot  such 
indebtedness.     (Id.) 

7.  The  attorney  then  caused  an  action  to 
be  brought  in  the  name  of  the  contractor 
against  the  owner,  which  must  have 
been  brought  for  the  purpose  of  har- 
rassing  the  owner  or  vexing  him  into  a 
settlement,  which  proved  to  be  the  re- 
sult,  to   the   amount  of  over  $3,000, 
which   the  owner  was    compelled  to 
pay  to  secure  his  title  under  the  foreclo- 
sure ;  that  the  attorney  was  interested 
to  the  extent  of  two  thirds  in  the  re- 
sult of  the  suit ;  that  the  foreclosure 
of  that  action  was  the  insufficient  title 
the  owner  had  acquired  under  the  fore- 
closure proceedings,  which  the  attorney 
had  himself  conducted  for  the  owner: 

Held,  in  an  action  by  the  executor  of 
the  owner  against  the  attorney  to  re- 
cover the  sum  the  attorney  had  received 
In  the  action,  iu  the  name  of  the  con- 
tractor against  the  owner,OD  the  ground 
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that  it  was  received  in  violation  of  the 
duty  of  the  attorney  towards  his  client, 
that  there  was  no  foundation  upon 
which  a  defense  by  the  attorney  could 
be  raised.  (Id.) 

8.  A  party  who  has  advised  or  assisted 
in  perpetrating  a  wrong  cannot  after- 
wards be  allowed  to  use  the  knowledge 
he  has  acquired  to  secure  a  pecuniary 
benefit  to  himself,  by  an  attack  upon 
the  proceedings  he  had   advised   and 
conducted  to  consummate  the  wrong. 
(Id.) 

See  MOKTGAGB.     (42  iV.  F.) 

9.  Where  the  title  to  land  solely  under  a 
judgment  of  foreclosure  is  good,  and  the 
purchaser  refuses  to  complete  the  pur- 
chase, a  resale  may  be  ordered,  in  which 
case  the  purchaser  will  be  answerable 
for  the  deficiency  ;  or  the  court  may, 
if  the  purchaser  is  a  responsible  person, 
absolutely  order  him  to  complete  the 
purchase,  and,  on  his  default,  issue  an 
attachment    against  him.      The  latter 
is  the  proper  course    where  there   is 
reason  to  believe  that  the  purchaser  is 
acting  in  collusion  with  the  mortgagor 
to  frustrate    the  sale.     (Graham   agt. 
Bleakie,  2  Daly,  55.) 

10.  Upon  an  order  requiring  a  purchaser 
at  a  judicial  sale  to  show  cause  why  he 
should  not  complete  the  purchase,  he 
may  apply  to  the  court  for  an  order  of 
reference  to  ascertain  if  a  title  can  be 
made,  and  if  it  appears  from  the  ref- 
eree's report  that  the  title  is  irremedi- 
ably bad  or  of  doubtful  validity,  the 
court  will  not  compel  him  to   complete 
the  purchase.     (Id,) 

11.  The  only  estate  of  the  mortgagor  in 
the  mortgaged  premises  was  a  lease- 
hold interest,  but  the  mortgage  purpor- 
ted to  convey  the  fee  ;  and  on  a  fore- 
closure of  the  mortgage,  the  judgment, 
following  the  terms  of  the  mortgage, 
erroneously  directed  a  sale  of  the  prem- 
ises as  in  fee.    Held,  that  a  purchaser 
at  the  sale  under  such  decree,  having 
full  notice  of  the  facts  and  of  the  lease- 
hold title  of  the  mortgagor,  could  not 
take  advantage  of  the  irregularity  of 
the  decree.     Where  the  court  has  jur- 
isdiction of  the  subiect  matter  and  of 
the  parties,  a  sale  under  its  judgment 
•will  transfer  to  the  purchaser  what- 
ever title  the  mortgagor    has  in  the 
premises,  even  though  the  judgment 
should  afterward  be  reversed  or  set 
aside  for  error  or  irregularity.     (Id.) 

12.  Where  a  defect  in  the  title  of  a  mort- 
gagor, which  is  objected  to  by  a  pur- 
chaser on  a  foreclosure  sale  of  the 
mortgaged  premises,  if  offered,  by  the 
referee,  to  be  effectually  cured,  by 


tendering  to  the  purchaser  a  confirm- 
atory deed  by  the  mortgagor's  grantor, 
such'  defect  of  title,  if  cured,  cannot  be 
nrged  by  the  purchaser  as  a  reason  for 
not  completing  the  purchase.  (Id.) 

ACTION  TO  RESTRAIN.    See  MORTGAGE. 


FOREIGN  CORPORATIONS. 
See  PRINCIPAL  AND  AGENT.   (42JV.  Y.) 

FOREIGN  GOVERNMENTS. 

1.  The  mere  wrongful  putting  in  circula- 
tion of  bonds  issued  by  foreign  govern- 
ments, payable  to  bearer,  and  trans- 
ferable by  delivery,  by  an  agent  or 
functionary   of    the  obligors,    having 
them  in  his  custody,  will  not,  it  seemt, 
invalidate  the  title  of  a  purchaser  for 
value  and  without  notice.  This  is  upon 
the  principle  applicable  to  the  diver- 
sion of  notes,  or  the  wrongful  issue  of 
stock,  and  is  carried  much  further  in 
respect  to  stolen   bonds  of  a  similar 
character.       (Leavitt    agt.  Dabney,  7 
jBofo.,350.) 

2.  A  court  of  equity  has   no   power  to 
compel  the  payment  of  money,  in  the 
hands  of  an  agent  of  a  foreign  govern- 
ment, to  creditors  of  such  government. 
(Id.) 

3.  Our  courts  have  no  jurisdiction  over 
foreign   powers  ;    and  being  without 
jurisdiction  over  the  parties,  they  can- 
not assert  an  authority  over  the  prop- 
erty of  such  parties,  notwithstanding  it 
is  within  our  territorial  limits.     (Id.) 

4.  There  is  no  proceeding  in  rem,  unless 
in  actions  over  whose  parties  we  have 
acquired  or  can  acquire  jurisdiction. 
(Id.) 

5.  Agents  of  foreign  governments,  acting 
under  instructions  from  those  govern- 
ments, would  violate  their  trust  and 
duty  if  they  disregarded  or  disobeyed 
those  instructions  ;  and  they  have  no 
right,  either  in  respect  to  the  interests 
of  creditors  or  otherwise,  to  inquire 
into,  or  question  the  sufficiency  or  pro- 
priety  of,   the    reasons    assigned  by 
their  principals,  for  any  direction  they 
may    see  tit  to  make  respecting   the 
agency;  nor,  indeed,  to  require  any 
reasons  whatever.     (Id.) 

6.  There  is  no  law  under  which  moneys 
belonging  to  foreign  governments,  m 
the  hands  of  their  agents  here,  can  be 
impounded  or  attached  at  the  suit  of 
creditors  of  such  foreign  governments  ; 
or  can  in  any  other  way  be  reached  or 
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applied  to  the  payment  of  debts  exist- 
ing here  against  the  foreign  principals. 
(Id.) 

7.  The  only  jurisdiction  which  by  any 
pretense,  a  court  of  equity  can  exercise 
in  such  a  case,  is  in  exerting  its  re- 
straining power  to  prevent,  pending 
the  litigation,  a  disposition  by  the 
agents,  of  a  fund  provided  for  the  pay  • 
ment  of  interest,  which  might  deprive 
the  plaintiffs  of  the  benefit  of  such 
judgment  as  they  may  obtain.  (Id.) 

FORMER  SUIT. 

t.  The  proper  method  of  taking  advan- 
tage of  the  pendency  of  a  previous  suit 
for  the  same  cause,  is  by  demurrer  or 
answer.  If  the  objection  is  not  so 
taken,  it  is  waived.  (Sisaop  agt. 
BishvpJ  Robt.,  194.) 

2.  This  method  is  pointed  out  by  the  Code, 
and  is  the  same  as  that  which  existed, 
at  law  and  equity,  before  the  Code. 
(Id.) 

3.  A  motion  to  stay  proceedings  in  an 
action  until  the  costs  of  a  former  action 
are  paid,  will  not    be   granted   while 
such  action  is  still  pending;  for  until 
it  is  ended,  in  some  way,  the  defendant 
is  not  entitled  to  costs,  nor  is  the  plain- 
tiff liable  to  pay.     (Id.) 

4.  It  is  well  settled,  in  England,  that 
the  maxim  "  Nemo  debet  bisvexari  pro 
una et  eadem  causa,"  only  applies  where 
both  salts  are  within  the  same  jurisdic- 
tion.   And  following  this  principle,    it 
is  equally  well  settled  that  the  bringing 
and  prosecuting  an  action  in  one  of  the 
states  of  the  union,  does  not,  by  force 
of  this  maxim,  prevent  the  bringing  and 
prosecuting,  at  the  same  time,  an    ac- 
tion in  any  one  or  more  of  the  other 
states,  for  the  same  cause.     ( The  Lor- 
illard  Fire  Ins.   Co.  agt.    Meshural,  7 
JKobt.,  308.) 

5.  The  fact  that  the  first  action  is  brought 
in  a  United  States  court,  does  not  in- 
terfere with  the  bringing  of  another 
action  in  a  state  court  of  a  state  not 
within  the  jurisdiction  of  the  United 
States  court ;  or,   perhaps,  even  in  a 
state  court  of  a  state  within  such  juris- 
diction.   (Id.) 

6.  The  doctrine  that  the  rule  embodied 
in  the  above  maxim  does  not  apply  so 
as  to  prevent  the  bringing  ana  prose- 
cution   of  various  suits  for  the  same 
cause,  in  different  jurisdictions,  at  the 
same  time,  does  not  extend  so  tar  as  to 
hold  that  a  plaintiff  has  an  absolute 
right,  contrary  to  that  rule,  to  use  the 


processes  of  each  of  those  jurisdiction* 
for  the  needless  vexation  of  the  de- 
fendant. (Id.) 

7.  Where,  previous  to  the  commence- 
ment of  an  action  in  this  court,  and  the 
arrest  of  the  defendant  therein,  the 
plaintiffs  commenced  an  action  against 
nim  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illi- 
nois, for  the  same  cause  of  action,  and 
had  him  arrested  and  held  to  bail 
therein ;  Held,  that  as  the  effect  nf .  and 
end  to  be  attained  by,  the  arrest  iu 
the  United  States  court  depended 
upon  the  law  existing  in  the  state  of 
Illinois,  of  which  the  court  could  not 
take  judicial  notice,  and  of  which  no 
proof  had  been  adduced,  it  did  not  ap- 
pear with  sufficient  distinctness  that- 
the  defendant  had  been  held  to  bail  in 
Illinois,  so  that  the  plaintiffs  had  the- 
same  security  for  their  demand,  and 
might  have  all  the  benefit  from  prose- 
cuting their  suit  there  as  here,  they 
ought  not  to  be  deprived  of  the  benefit 
they  were  entitled  to  from  the  laws  of 
this  state.  A  motion  to  vacate  the 
order  of  arrest  was  therefore  denied. 
(Id.) 

See  ESTOPPEL.     (1  Lansing.} 
FRAUD. 

1.  Where  the  action  is  one  of  a  class  in 
which  the  cause  of  action,  and  the  facts 
which  authorize  the  arrest,&Tr.  the  same, 
the  court  will  not,  ordinarily,  try  the 
merits  upon  a  motion  to  vacate  the  ar- 
rest.    (Faris  agt.  Peck,  ante,  484.  j 

2.  The  true  rule  is,  that  if  the  original 
affidavits  make  out  a  prima  facie  case 
against  the  defendant,  of  a  cause  of 
action  authorizing  an  arrest,  the  court 
will   not  set  aside   the  order,  except 
where   the  proof  adduced  by  the  de- 
fendant is  so  clearly  preponderating  as 
to  leave  no  reasonable   doubt  of  his 
success  upon  the  trial.     (Id.) 

3.  Where,   in  an  action   charging  upon 
the  defendants  a  conspiracy  to  defraud, 
the  evidence  against  one  of  them,  is  al- 
together too  slight  to  hold  him  to  bail, 
and  a  verdict  against  him  upon  such 
evidence  the    court  would  be   bound 
to  set  aside,  he  will  be  discharged. 
(Id.) 

4.  But  where  as  to  the  other  defendant, 
there  can    be  no  doubt  from  the  evi- 
dence that  he  committed  a  yreat  fraud, 
he  will  be  held  to  bail.     (Id.) 

5.  Where  an  assignment  for  the  benefit 
of  creditors  was  not  accompanied  by 
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any  schedule,  and  there  was  evidence 
tending  to  show  that,  the  assignor  had 
just  previously  encumbered  some  of 
his  property,  had  sold  a  stock  of 
groceries,  but  continued  to  conduct 
the  business  in  the  name  and  as  the 
agent  of  the  purchaser,  and,  after  the 
assignment,  had  received  the  rent  of 
certain  of  the  real  property,  and  nego- 
tiated a  sale  thereof,  the  referee  found 
as  a  fact  that  the  assignment  was 
made  with  intent  to  delay,  hinder  and 
defraud  his  creditors : 

Held,  that  the  finding  was  not  sustained 
by  the  evidence.  (Putnam  agt.  Hubbell, 
42  N.  Y.,  106.) 

6.  A  brother  of  the  assignor  was  present 
and  witness  on  the  execution  of  the 
assignment,  and  there  was   evidence 
tending  to  show  that  he  subsequently 
acquired  title  to  real  property  covered 
by  the  assignment,  sold  on  mortgages 
and  executions  against  the  assignor, 
for  less  than  its  value,  having  induced 
junior  encumbrancers  to  refrain  from 
bidding  against  him  ;  and  that  the  as- 
signor afterward    exercised  apparent 
control  over  a  portion  of  this  property, 
with  his  consent.    The  referee  found 
as  a  fact  that  the  brother  was  a  party 
to  a  scheme  formed  by  the  assignor 
to  hinder,  delay  and  defraud  creditors, 
and  acquired  such    property  in  pur- 
suance thereof,  and  with  that  intent : 

Held,  unanimously,  that  the  finding  was 
wholly  unsustamed  by  the  evidence. 
(Id.) 

7.  The  mere  finding  that  there  was  a 
scheme,  without  stating  in  what  it  con- 
sisted, amounts  to  nothing;  it  is  but  a 
conclusion  without  facts  to  sustain  it. 
(Id.) 

8.  A  mortgage  is  not  fraudulent  in  law 
from  the  mere  fact  of  its  expressing  a 
greater   sum    secured    than    the    real 
amount  of  the  debt  which  the  mort- 
gagor owes  to  the   mortgagee,     (frost 
agt.  Warren,  42  If.  Y.,  204.) 

9.  The  fact  that  the  mortgagor  continues 
to  sell  the  mortgaged  property  (goods 
in  a  store),  with  the  knowledge  of  the 
mortgagee,  in  the  absence  of  proof 
that  this  was  pursuant  to  an   agree- 
ment   between   the   parties,  does  not 
render  the  mortgage  fraudulent  in  law, 
as  hgainst  other  creditors.     (Id.) 

10.  The  question  of  fraud,  in  both  re- 
spects, is  properly  submitted    to   the 
jury.    (Id.) 

11.  The  public  administrator  of  the  city 
of  New  York  is  liable  personally,  for 
the  taking  or  detention  of  personal 
property  from    the    possession  of    a 


VOL.  XL. 


38 


mortgagee  thereof,  where  such  mort- 
gagee had  obtained  possession  of  the 
property,  on  default  in  payment  of  his 
mortgage,  during  the  lifetime  of  the 
mortgagor,  although  such  public  ad- 
ministrator acted  in  his  official  capa- 
city and  in  good  faith,  and  on  the  be- 
lief that  the  property  belonged  to  the 
intestate  mortgagor  at  the  time  of  hia 
death.  (Levin  agt.  Mussed,  42  JV.  Y., 
25J.) 

12.  He  has  the  same  right  as  a  private 
administrator  of  a  mortgagor  to  avoid 
the  mortgage  by  showing  it  fraudu- 
lent,   as    against    creditors,    but    the 
mortgagee's  omission   to  file  a  state- 
ment exhibiting    the  interest  of    the 
mortgagee    in  l,he    property,    as    re- 
quired by  statute,  will  not  have  that 
effect,  where  the  mortgagee  had  taken 
possession  under  his  mortgage,  during 
the  life  of  the  intestate,  and   before 
the  lien  of  any  other  creditor  had  at- 
tached.   (Id.) 

13.  The  mere  fact  of  a  sale  by  a  person 
in  failing  circumstances,  upon  credit, 
to  one  who  has  knowledge  of  his  cir- 
cumstances, does  not  establish  fraud 
(Loeschigk  agt.  Bridge,  42  N.  Y.,  421.) 

14.  The  relations  of  the  parties  to  each 
other,  the  price  agreed  to  be  paid,  the 
credit  given  and  other   circumstances, 
are  to  be  considered  in    determining 
the  question  of  fraud ;  but  the  finding 
by  tne    justice  at  special  term,  that 
such  sale  was  for  a  good  and  valuable 
consideration,  and  without  any  intent 
to  hinder,  delay  or  defraud  creditors, 
having  been  affirmed  at  the  general 
term,  is  conclusive.    (Id.) 

See  STOLEN  NOTES.    (56  Barb.) 

VENDOR  AND  PURCHASER.    ( Id.). 
ELECTION  OF  DIRECTORS.  (1  Lam- 
ing.) 

EVIDENCE.    (Id.) 
PARTNERSHIP.    (Id.) 

FRAUDS,  STATUTE  OP. 

See  AUCTION  AND   AUCTIONEER.      (56 
Barb.) 

FKAUDULENT  ASSIGNMENT. 

1.  A  sale  of  the  entire  effects  of  an  insol- 
vent copartnership,  upon  a  credit  of 
from  twelve  to  twenty-four  months, 
the  necessary  effect  of  which  was  to 
postpone  the  payment  of  the  creditors 
until  the  expiration  of  the  terms  of 
credit,  as  •well  as  to  make  the  ultimate 
discharge  of  the  copartnership  debts 
dependent  upon  the  pecuniary  ability 
of  the  purchaser  to  pay  the  notes  given 
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by  him  aa  they  respectively  fell  due 
—held,&6  having  been  made  with  the 
intent  to  hinder  and  delay  creditors, 
and  was  therefore  void.  (RM  agt. 
Phillips,  2  Daly,  45.) 

2.  The   hypothecation  of  a   part  of  the 
property  of  an  insolvent  firm  to   secure 
the  payment  of  an  individual  debt  of  a 
partner, — field,  under  the  circumstances 
sufficient  to  establish  a  fraudulent  in- 
tent.    (Id.) 

3.  It  makes  no  difference  whether  the 
sale  of  the  whole  of  the  effects  of  an 
insolvent    copartnership  upon  credit, 
or  the  application  of  partnership  effects 
to  the  payment,  of  the  individual  debt 
of  a  partner,  is  accomplished  by  the 
creation  of  a  trust,  or  by  a   direct  sale 
to  a  purchaser.    The  effect  in  both  cases 
is  the  same,  to  hinder  and  delay  cred- 
itors, and   what  would  be  fraudulent 
in  one  form  is  equally  so  in  the  other. 
(Id.) 

4.  A  creditor  who  has  obtained  and  lev- 
ied   an  attachment  upon  a    debtors's 
property,  and  afterward,  upon  a  judg- 
ment recovered,  has  issued  an  execu- 
tion, is  entitled  to  the  equitable  inter- 
vention   of  the  court  to    set  aside  a 
fraudulent    transfer    of  the    property 
upon  which  the  attachment  lien  rests, 
or  any  fraudulent  obstacle  in  the  way 
of  enforcing  the  lien,  without   waiting 
the  return  of  the  execution  unsatisfied. 
(Heye  agt.  Bolles,  2  Dalg,  231.) 

5.  Where   one  partner  of  an  insolvent 
firm  purchased  the  interest  of  his  co- 
partner in  the  assets,  and  then  made  a 
general  assignment,  with  a  direction, 
first,  to  pay  his  individual  debts  ;  Held, 
that  the  assignment  was  void,  as  made 
in  fraud  of  the  creditors  of  the  firm. 
(Id.) 

6.  A  sale  upon  credit  of  part  of  their 
property  by  an  insolvent  firm  is  a  cir- 
cumstance which  may  be  considered, 
with  others,  as  bearing  upon  the  ques- 
tion of  a  fraudulent  intent,    but  alone 
does    not    necessarily     establish      it. 
And  where  it  appears  that  the  prop- 
erty was  sold  upon  a  usual  credit,  to  a 
responsible  person,  for  its  reasonable 
value,  and  tn«t  the  debts  preferred  by 
the    assignment    subsequently     made 
•were  honestly  owing,  and  nothing  ap- 
pears but  that  there  was   other  prop- 
erty of  the  insolvents  not  covered  by 
the  sale,  the  eourt  will  not  overrule 
the  finding  of  i.he  referee,  that  the  sale 
and  assignment  bad   not  been  made 
with  intent  to  hinder,  delay,  or  defraud 
creditors.    (Hoberts  agt.    Shepard,   2 
Daly,  110.) 

7.  Fraudulent  representations  of  solven- 


cy, by  which  one  induces  credit  to  be 
given  him  just  before  making  a  gen- 
eral assignment,  are  evidence  to  indi- 
cate a  general  scheme  of  fraud,  of 
•which  the  assignment  was  a  part. 
(Kennedy  agt.  Tlwrp,  2  Daly,  258.) 

See  ASSIGNMENT     FOR     BENEFIT     or 

CREDITORS.    (Id.) 
INSOLVENT  DEBTOR.    (Id.) 
MECHANICS'  LIEN.    (Id.) 

FRAUDULENT  DIVERSION. 

I.  Where  accommodation  paper  is 
fraudulently  diverted  from  the  pur- 
pose for  which  it  was  made,  a  banker, 
who,  without  notice  of  such  diversion, 
takes  such  paper  from  his  debtor  (the 
payee)  as  collateral  to  a  previous  loan 
not  yet  due,  and  in  lieu  of  and  upon 
the  surrender  of  collateral  notes  of 
other  parties  then  past  due  and  pro- 
tested for  non-payment,  which  nad 
been  previously  deposited  aa  collateral 
to  said  note,  is  a  bona  fide  purchaser 
and  entiled  to  recover  against  the  ac- 
commodation maker,  notwithstanding 
the  diversion,  and  although  the  parlies 
liable  on  the  protested  notes,  for  which 
this  accommodation  paper  was  sub- 
stituted, were  insolvent  and  the  notes 
therefore  worthless.  (  Park  Bank  agt. 
Watton,  42  JT.  Y.,  490.) 

PRIVOLOUSNESS. 

See  ANSWER.    (7  Bobt.) 
PLEADING.    (Id.) 

GENERAL  TERM. 

1.  This  court  has  power,  at  general  term, 
to  modify  a  judgmen/  dismissing  a 
complaint  absolutely,  Tendered  at  a 
special  term,  so  as  to  add  to  it  a  direc- 
tion to  let  the  cause  stand  over,  to  add 
parties,  in  a  proper  case.  (Loetchigk 
agt.  Addison,  56  Barb.,  506.) 

See  APPEAL.    (Id.) 

GENERAL  TERM  OF  THE  SU- 
PREME COURT. 

See  CONSTITUTION.    (42  N.  T.) 

GENERAL  RAILROAD  LAWS. 

1.  Since  the  amendment,  in  ,1854,  to  the 
general  railroad  law,  which  provides 
(§  5),  "  that  at  every  election  of  direc- 
tors, the  books  and  papers  of  such 
company  shall  be  exhibited  to  the 
meeting  if  a  majority  of  the  stockhold- 
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en  present  shall  require  it ;"  a  party 
challenging  votes  is  not  entitled  to  a 
production  of  the  books,  although  a 
prior  by-law  of  the  company  author- 
izes him  to  demand  it.  (People  agt. 
Albany  and  Simquehanna  Railroad 
Co.,  \  Lansing,  308.) 

2.  If  such  by-law  were  in  full  force,  it 
would  only  be  directory,  and  the  omis- 
sions to  comply  with  it,  and  the  disre- 
gard of  the  challenge,  would  not  inval- 
idate an  otherwise  valid  election  ;  but 
•would  cast  ou  the  parties  claiming  uu 
•der  it,  the  burden  of  showing  that  the 
•voters  so  challenged  were,  or  appeared 
by  the  transfer  books  when  closed,  to 
be  actually  shareholders  in  the  com- 
pany for  the  number  of  shares  so  voted. 
(Id.) 

GOODS  SOLD. 
JSee  MARRIED  WOMEN.    (1  I/anting.) 

GOOD  WILL. 
•See  VENDOR  AND  PURCHASER.  (7  Robt.) 

GOVERNMENT  SECURITIES. 
•See  STOLEN  NOTES.    (56  Barb.) 

GRANT. 
See  DEED.    (G  Robt.) 

GRANTEE. 

1.  S.  executed  to  plaintiff,  who  was  his 
creditor,  a  bond  and  mortgage,  to  se- 
cure an  indebtedness,  and  plaintiff  also 
recovered  a  judgment  against  him. 
8.  then  conveyed  to  plaintiff  the  mort- 
gaged premises,  in  payment  of  his  in- 
debtedness to  him,  including  that  upon 
the  bond  and  mortgage  and' judgment. 
Held,  plaintiff  was  neither  a  creditor 
of  S.,  nor  a  purchaser  for  a  valuable 
consideration,  and  not  entitled,  as  such 
to  question  the  bona  fides  of  a  mortgage 
prior  to  his  own  in  time  and  record,  giv- 
en while  S.  was  so  indebted  to  him,  and 
of  which  he  had  no  actual  knowledge, 
nntil  after  the  conveyance  to  him. 
(S/iadbolt  agt.  Bassett,  I  Lansing,  121.) 

"2.  And  he  could  not  sustain  an  action 
for  affirmative  relief  against  a  prior 
mortgage,  on  the  ground  of  want  of 
consideration  for  such  mortgage.  (Id.) 

GUARDIAN  AD  LITEM. 

See  SURROGATE.    (6  Robt.) 
JUDGMENT.    (7  Robt.) 


GUARDIAN  AND  WARD. 

1.  A  general  guardian  appointed  by  the 
surrogate  can  maintain  an  action  in  his 
own  name,   as  such  guardian,  to  re- 
cover a  debt  due  to  his  wards.     ( Thorn- 
at  agt.  Bennett,  56  Barb.,  197  ) 

2.  Thus  he  may  bring  an  action  to  com- 
pell  the  defendant  to  pay  money  due 
from  him,  which  he  received  in  pur- 
suance of  an  express  contract  made 
between  him  ana  the  guardian  for  the 
benefit  of  the  ward,  and  which  he  waa 
to  pay  over  to  the  guardian.    (Id.) 

3.  Section  20,  2  R.  S.,  153,  by  which  a 
guardian  is  authorized  to  sustain  and 
keep  up  the  houses,  &c.,  of  the  ward, 
does  not  include   rebuilding.     (Copley 
agt.  O'Neil,  1  Lanring,  211.) 

4.  A  guardian  in  socage  cannot,  by  con- 
tract with  himself,  become  a  tenant  of 
his  ward's  lands.     (Id.) 

5.  Nor  can  be  give  to  himself  a  license 
to  erect  and  remove  buildings  thereon. 
(Id.) 

6.  And  it  seems,  when  a  guardian  erects 
a  building,   especially  a  dwelling  ou 
the  ward's  land,  it   becomes  a   perma- 
nent annexation,  however  attached  to 
the  soil.     (l-L) 

See  COUNTT  COURT.    (Id.) 
INFANT.    (Id.) 
LIEN.    (Id.) 

GUARANTY. 

1.  The  defendant,  on  transferring  to  the 
plaintiff  the   note  of  a  third  person, 
then  past  due,  guarantied  its  collection, 
provided  due  diligence  should  be  used. 
Subsequently,  he  requested  the  plain- 
tiff to  give  time,  and  forbear  to  sue  the 
maker;  which  request  was  never  with- 
drawn, or  countermanded.   The  maker 
absconded,  and  went  to  Canada,  where 
he  remained,  leaving  property  in  thia 
state,  liable  to  the  payment  of  the  debt. 
Held,  that  the  plaintiff,  betore  he  could 
recover  upon  the  guarranty,  was  bound 
to  exhaust  his  remedy  against  the  mak- 
er, by  suing  him  to  judgment,  in  thia 
state,  and  collecting   what  he   could 
upon  the  execution.     (Hosier  agt.  H'o- 
ful,  56  Barb.,  80.) 

2.  The  plaintiff,  after  the  maker  of  the 
note  absconded,  issued  a  summons  for 
the   purpose    of    commencing  a  suit 
against  dim,  and  obtained  an  order  of 
the  court  directing  service  thereof  by 
publication,  and  that  a  copy  of  the  sum- 
mons and  complaint  be  deposited  in 
the  postoffice,  directed  to  the  maker, 
if  his  residence  could  be    ascertained; 


596 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


or  that  personal  service  be  made  on 
him.  Held,  that  a  compliance  with 
such  order  was  necessary,  to  complete 
the  service  of  the  process,  and  to  give 
the  court  jurisdiction  of  the  action; 
and  that  without  such  compliance 
the  subsequent  proceedings,  and  a 
judgment  entered  thereon,  were  void 
as  against  the  guarantor.  (Id.) 

3.  R.,  doing  business  as  a  retail  dealer  in 
furniture,  obtained  from   C.  a  writing 
addiessed  to  the  plaintiff',  who  was  a 
wholesale  dealer  in  the  same  line,  as 
follows  :  "  there  is  a  fair  prospect  that 
R.  could  sell  a  few  chamber  suits,  if 
he   had  them ;    if  you  let  him  have 
them,  we  will  see  that  you  receive  pay 
for  them  as  sold,  or  soon  thereafter." 
In  an  action  to  recover  ttie  price  of  ar- 
ticles  sold   by  plaintiff  to  R.  on  the 
faith  thereof.     Held,  the  guaranty  con- 
templated but  a  single  sale,  and  that 
accompanied  or  speedily  followed  by 
delivery ;  that  is  did  not  intend  a  con- 
tinuing  order  for  future  delivery   of 
goods  from  time  to  time,  for  an  indefinite 
period.     (Hayden  agt.  Crane,  1  Lans- 
ing, 181.) 

4.  And,  it  seems,  to  construe  such  writ- 
ing as  covering  such  a  continuing  or- 
der, would  give  it  the  effect  of  a  con- 
tinuing guaranty.     (Id.) 

5.  Held  further,  that  an  action  upon  the 
guaranty  could  not  be  maintained  for 
miscellaneous  articles,  constituent  parts 
of  "  chamber  suits,"  but  out  of  which 
it  did  not  appear  that  any  such  suit,  as 
understood  by  the  parties,  could  have 
been  made ;  and  although  a  custom  of 
•which  R.  had  knowledge  was  shown, 
for  the  wholesale  trade  to  sell   retail 
dealers  such  separate  articles,  with  a 
view  to  their  arrangement  afterwards 
into  such  suits.     (Id.) 

GUEST. 
See  INNKEEPER.    (42  Jf.  Y.) 

GUNPOWDER. 

See  NUISANCE.    (56  Barb.) 

HACKNEY  COACHES. 

1.  An  action  by  an  individual  to  restrain 
the  defendants  from  keeping  hackney 
coaches  at  a  public  stand  in  front  of 
stables  occupied  by  them,  can  only  be 
sustained  ou  the  ground  that  it  creates 
a  nuisance  ;  and  nothing  but  the  exer- 
cise of  unlawful,  or  abuse  of  lawful, 
authority  can  create  a  nuisance.  (Mas- 
ttrton  agt.  Short,  7  Bobt.,  242.) 


'2.  The  common  council  of  the  city  of 
New  York  possess  the  right  to  estab- 
lish hackney  coach  stands,  in  that  city, 
either  under  the  Montgomery  charter, 
or  the  act  of  1813,  winch  authorizes 
them  to  regulate  hackney  coaches  and 
the  owners  and  drivers  thereof.  (Id.) 

3.  The  common  council  of  that  city  hav- 
ing, by  ordinance,  established  a  partic- 
ular locality  as  a  hackney  coach  stand, 
which  is  occupied  by  the  defendants  as 
such  under  a  license  from  them,  in  the- 
absence  of  anything  to  show  that  they 
are  misusing  the  right  they  have  ac- 
quired under  the  ordinance  and  license, 
they  cannot  be  refrained  by  an  injunc- 
tion order,  on  the  ground   of   unfair 
competition  thereby  with  the  plaintiffs- 
in  business.    (/</.) 

4.  The  corporate  authorities  of  the  city" 
of  New  York  have  power,  under  the 
charter,  to  license   hackney    coaches, 
and  to  designate  such  portions  of  the 
streets  of  the  city,  for    die  standing 
places  thereof,  as  they  see  fit.   (Master- 
ton,  agt.  Short,  7  JRobt.,  299.) 

5.  But  they  are  bound  to  exercise  that 
power  with  reasonable  discretion.   No. 
ordinance  of  the  common  council  can 
lawfully   authorize  the  creation  of  a 
private  nuisance;   and  no  such  ordin- 
ance will  justify  him  who  creates  one. 
(Id.) 

6.  The   continual    blocking    up,   by  in- 
dividuals,  of   the    only    doorway   of 
another's  stable,  by  a  continuous  line 
of   carriages    in    front    thereof,    is   a 
nuisance,  which  cannot  be  justified  un- 
der an    ordinance    setting  apart  and 
designating  a  certain  portion  of  a  street 
as  a  hackney  coach  stand  ;  and  will  be 
restrained  by  a  perpetual  injuuctioa 
(Id.) 


HANDWRITING. 

See  EVIDENCE.    (1  Lansing.) 

HARBOR  OP  N.  Y. 
See  NEW  YORK  STATE.    (42  JV.  Y.) 

HIGHWAYS. 

1.  A  municipal  corporation  is  liable  to- 
one  who,  without  a  fault  on  his  part, 
is  injured  by  falling  through  a  defec- 
tive grating  in  a  public  sidewalk, 
where  the  defect  has  existed  long- 
enough  to  imply  notice  of  its  exist- 
ance.  (Reinhard  agt.  Mayor,  &c.,  of 
New  York,  2  Daly,  43.) 
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•2.  The  liability  of  the  corporation,  in 
such  a  case,  is  not  affected  by  the  fact 
that  if  its  ordinances  had  been  com- 
plied •with  by  the  owner  of  the  prop- 
erty fronting  on  the  sidewalk,  the  in- 
jury would  not  have  occurred,  for  it 
•was  the  duty  of  the  corporation  to 
•enforce  its  ordinances,  and  the  public 
may  rely  upon  such  an  enforcement, 
and  not'seek  the  persons  who  violated 
them.  (/(/.) 

See  NEW  YORK  CITY.    (Id.) 

3.  It  cannot  be  inferred,  from  the  mere 
fact  of  proximity,  that  the  owner  of 
land  adjoining  a  public  highway,  or 
fronting  on  a  river,  which  is  a  public 
highway,  has  some  interest  therein, 
merely  by  reason  of  his  proximity. 
(The  Manhattan  Gas  Light  Co.  agt. 
Barker,  7  Bobt.,  523.) 

See  NUISANCE.   (Id.) 

CONSTITUTIONAL  LAW.    (56  Barb.) 

NUISANCE.   (1  Lansing.) 

HOTEL  AND  HOTEL  KEEPERS. 

1.  The  plaintiff's  building  was  a  large 
structure,  eight  stories  in  height,  those 
above  the  basement  being  exclusively 
used  as  lodgings  for  single  persons  at 
-a  fixed  rate  per  night.    There  were  no 
arrangements  for  boarding  or  cooking 
for  guests,  nor  was  there  any  bar  or 
restaurant  belonging  to  or  connected 
with  the  plaintiff  's  occupation  of  the 
building.     The  Croton   water  during 
half  of  the  day  did  not  usually  rise 
above  the  basement  .of  the  building, 
owing  to  the  deficiency  of  the  supply, 
and  was  not  supplied  throughout  the 
whole  building: 

ffeld,  that  such  a  structure  is  not  that 
kind  of  a  house  for  the  general  recep- 
tion of  travelers  which  in  this  country 
is  known  as  a  "hotel,"  and  is  not, 
therefore,  strictly  within  the  ordinance 
fixing  the  water  tax  payable  by 
'•  hotels."  (Cromwell  agt.  Stephens,  "2 
Daly  15.) 

2.  Although  the  uses  to  which  a  building 
is  applied  may  not,  either  in  the  legal 
or  in  the  popular  acceptation  of  the 
term,  make  it  a  hotel,  it  may  still  be 
deemed  one  in  the  sense  of  an  ordi- 
nance regulating  the  rate  to  be  paid  for 
the  supply  of  Croton  water,  if  it  is  ap- 
parent that  it  is  A  kind  of  establish- 
ment for  which  the  ordinance  meant  to 
provide.    (Id.) 

y.  It  seems,  therefore,  that  a  lodging 
house,  freely  supplied  with  water, 
would  come  within  the  intention  of 
such  an  ordinance.  But  held,  that  the 


plaintiff's  structure,  not  being  thus  sup- 
plied, it  was  not  chargeable  with  the 
extra  tax  "  as  a  hotel,"  for  each  lodg- 
ing room.  (Id.) 

See  INNKEEPER.    (Id.) 

4.  Hotel  keepers  are  not  liable  for  prop- 
erty lost  by  a  guest,  in  their  hotel,  if 
the  property  comes  within  the   pro- 
visions of  the  act  of  the  legislature,  of 
April  13,  1855,  "to  regulate  the  lia- 
bilty  of  hotel  keepers,"  (viz.  "  money, 
jewels  or  ornaments ;")  or  the  gneat 
made  a  contract  with  them  not  to  hold 
them  responsible  for  such  property  if 
not  deposited  in  their  safe ;  or  be  was 
guilty  of  negligence,  which  contributed 
to  the  loss.    (Bamaley  agt.  Leland,  6 
Bobt.  358.) 

5.  The  act  of  April  13,  1855,  was  passed 
to  procect  and  limit  the  common  law 
liability  of  hotel  keepers,  and  author- 
izes, it  seems,  no  more  than  they  had  a 
right  to  do,  in  order  to  protect  them* 
selves,  without  any  statute.    (Id.) 

6.  The  statute  is  not  to    be  construed 
strictly,  and  admits  a  reasonable  ex- 
ception.   (Id.) 

7.  The    application    of    the    statnte   is 
limited  to   money,  jewels  and  orna- 
ments.   A  watch  scarcely  comes  tinder 
either  of  the  latter  designations,  unless 
its  value  is  far  beyond  that  of  those 
ordinarily  carried  by  travelers,  and  is 
greatly     enhanced     by    jewels    with 
which  it  may   be  ornamented.    Being 
an  article  worn  for  constant  use,  when 
carried  by  a  man,  it  can  hardly  be  said 
to  be  a  mere  ornament.     (Id.) 

8.  A   chain   attached  to  a  watch,  also, 
may   be  a  necessary  appendage,  and; 
can  onl  v  rank  as  jewelry  or  ornaments 
when  its   value   or    fashion    exceeds 
that  of  one  worn  for  mere  use.  (Id.) 

9.  So,    too,,  the    statute    must   bear   a 
reasonable  construction,  as  to  money. 
It  is  not  to  be  expected  that  a  man 
should  deposit  in  the  safe  provided  for 
it  by  the   statute,  every  cent  he  has 
about  his  person.     He   is  entitled  to 
carry  with  him  to  his  bed  chamber,  at 
night,  for  the  purpose  of  meeting  con- 
tingencies which  may  occur,  a  reasona- 
ble sum,  such  as  a  prudent  man  would 
keep  about  him.    And  it  is  for  the  jury 
to  say  what  is  a  reasonable  sum.    (Id.) 

10.  Where  no  request  is  made,  to  the 
judge,  to  submit  that  question  to  the 
jury,  it  may   be  assumed  that  $50  is  a 
reasonable  sum  for  the  guest  to  retain 
about  his  person.    (Id.) 

11.  A  notice  printed  at  the  head  of  each 
page  of  a  register  of  arrivals,  at  a 
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hotel,  stating  that  "  money,  jewelry 
and  valuables  must  be  placed  in  the 
•  Bafe  in  the  office,  otherwis  the  pro- 
prietors will  not  be  responsible  for  any 
loss,"  under  which  guests  register  their 
names,  cannot  be  converted  into  a  con- 
tract, without  proof  that  the  guest's 
attention  was  called  to  it,  and  he  signed 
his  name  with  intent  to  be  bound  by  it. 
(Id.) 

12.  The  court,  at  the  trial,  is  not  bound 
to  hold  that  the  omission  of  a  guest 
to  fasten  the  fanlight  over  his  door,  on 
retiring  at  night,  is  negligence  ;  where 
it  is  admitted  that  it  was  too  small  to 
admit  of  any  person's  entering.  (Id.) 

13  In  the  absence  of  direct  evidence,  it 
is  for  the  jury  to  determine  whether 
the  key  of  the  door  could  be  turned 
from  the  outside  ;  or  whether  the  guest 
used  the  fastenings  of  the  door  to 
secure  it.  or  not ;  or,  he  having  testified 
that  he  lockedit,  whether  it  was  negli- 
gence not  to  bolt  it.  (Id.) 

14.  An  agreement  or  license,  by  the  pro- 
prietor of  a  hotel,  giving  permission  to 
another  to  occupy  any   portion  of  the 
public    streets,    as    a    stand    for    his 
coaches,  is  a  nullity.    Hotel  proprietors 
have  no  right  to  the  exclusive  use  of 
the  streets  in  front  of  their  premises  ; 
and  any  obstruction  of  them,  in  their 
free  use,  would  be  a  public  nuisance. 
(Deiz&gt.  Lamb,6Hobt.,  537.) 

15.  The  streets  belong  to  the  public  at 
large,  for  passage  over  them ;  no  person 
has  the  right  to  obstruct  such  passage, 
by  leaving  coaches  or  other  vehicles 
standing   upon    the   highway.     Hotel 
proprietors,  having  themselves  no  such 
right,  can  confer   none  upon  others. 
(Id.) 

16.  But  an  agreement  by  the  proprietor 
of  a  hotel,  with,  and  license  to,  another, 
allowing  the  latter  to  place  the-  name 
of  the  hotel  upon  his  coaches — such  ar- 
rangement to  continue  so  long,  only, 
as  the  parties  are  mutually  "  satisfied" 
— is  a  valid  contract,  which  will  sub- 
sist until  terminated  by  a  notice  from 
either  party.     Continuing  the  use  of 
such  name,  by  the  licensee,  after  the 
license  has   ceased,  or  is  terminated, 
may  be  restrained  by  injunction.   (Id.) 

17.  The  proprietor  of  a  hotel,  and  his 
licensee,  may  each  claim  the  protection 
of  the  court  for  any  violation  of  his  in- 
dividual rights  of  a  third  person  ;  the 
pendency  of  a  suit  by  such  licensee,  for 
the  injury  he  has  sustained,  is  no  bar 
to  an  action  by  the  hctel  proprietor. 
(Id.) 

See  ACTION    (1  Lansiny.) 
INNKEEPER.    (Id.) 


HUDSON  RIVER. 

See  NEW  YORK  STATE.   (42  N.  T.) 

1.  The  waters  of  the  Hudson  river,  and 
the  land  under  the  waters  thereof,  up 
to   high    water  mark,    belong   to  the 
people   of   the  state,   and  not  to  the 
owner  of  the   upland.     (The  Hudton 
River  Railroad  Co.  agt.  Loeb,  7  Robt., 
418.) 

2.  The  lessees  of  land  under  the  waters- 
of  the   Hudson   river,  in  the  city  of 
New  York,  and  of  bulkheads,  piers, 
wharves    and    slips   erected    thereon,, 
have  no  claim  to  relief,  by  way  of  in- 
junction, against  an  alleged  obstruction 
in  the  waters,  interfering  with  the  use 
of  such  property,  founded  upon  any  of 
the   rights  of  riparian  owners :   sucb 
owners  having  no  peculiar  or  exclusive- 
right  to  use  the  navigable  waters  for 
their  exclusive  or  private   purposes- 
(Id.) 

3.  The  right  of  such  lessees,  if  any,  are 
in  common  with  die  other  people  of 
the  state,  whose  use  of  a  public  high- 
way has  been  obstructed  or  destroyed 
by  an  individual.    (Id.) 

4.  An  averment  that  the  plaintiffs  are  in- 
terrupted in  the  full    and  free  use  of 
the  waters  of  the  Hudson  river  in  th» 
slips  between  their  piers  or  wharves, 
and  thereby   deprived  of  emolument 
which  otherwise  they    would  derive 
from   their  franchise  of  wharfage,  is 
sufficient  to  entitle  them  to  maintain  a 
private  action  against  the  defendants,, 
if  the  unlawful  act  of  the  latter  caused 
the  injury;  and  gives  the  court  juris- 
diction to  restrain  the  continuance  of 
the  nuisance.    (Id.) 

5.  To    maintain    an   action   against  the 
owners  of  a  distillery,  to  restrain  them 
from  emptying  into  the  Hudson  river 
the  refuse  of  distillation,  called  "mash," 
and   for   damages,  the  plaintiffs   must 
establish   two  things;    first,  that  such 
act  of  the  defendants  causes  an  inter- 
ference   with,   or  obstruction   of,   the 
navigation  of  such  river,  amounting  to- 
a  common  nuisance  ;  and  second,  that 
the  maintenance   of    such  obstruction 
was,  and  is,  injurious  to  some  right,  or- 
property  or  interest  of  the  plaintiffs. 
(Id.) 

HUSBAND  AND  WIFE. 

1.  It  is  well  settled  that  a  transfer  of 
lands  made  by  the  husband  to  the  irifer 
through  the  medium  of  a  third  person,, 
vests,  if  fairly  and  honestly  made,  the 
title  to  them  iu  the  wife.  ( Uarum  ugt, 
Farthing,  ante,  25). 
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2.  The  validity  of  such  a  transfer  must 
be  tested    by  the  same  circumstances 
of  pood  faith,  solvency  and  intent,  by 
•which  a  voluntary  conveyance  made 
before    the    passage   of   the    married 
•woman's  act,   by   a  husband   for  the 
declared  purpose  of  providing  for  his 
wife  out  of   his   estate,   would  have 
been  tested.     (Id.) 

3.  Where  it  is  found,  as  a  matter  of  fact, 
that  such  a  transfer  of  the  lands  was 
made    by  the  husband  in   good  faith, 
without  any  intent  to  defraud,  and  as 
a  just  provision  for  his  wife  out  of  his 
estate,  the  wife,  by  virtue  of  the  act  of 
1860,  holds   the  same  to  her  sole  and 
separate  use  free  from  the  control  of 
her  husband,  or  liability  for  his  debts. 
(Id.) 

4.  Whether  the  married  woman's  act  has 
abrogated   the   technical    rule   of  the 
common  law  (resulting  from  the  artifi- 
cial theory  that  husband  and  wife  are 
one  person),  that  the  husband  cannot 
convey  directly  to  the   wife,  nor  the 
wife  to  the  husband,  there  ceems  to  be 
some  conflict  of  judicial  opinion  upon 
that  point.     (See  Kawson  agt.   Penn. 
It.  K.  Co  ,  '2  Abb.  N.  S.,  220 ;  Little 
agt.  Willetts,  37  How.,  481.)     (Id.) 

5.  In  an  action  by  the  wife  against  the 
husband  for  a  limited  divorce  on  the 
ground  of  cruel   and   inhuman   treat- 
incut,  the  husband  cannot  set  up  as  a 
defense,  ibeadultcry  of  the  wife.   ( Ter- 
hune  agt.  Terhune,  ante,  258. ) 

6.  This  court  has  power  to  allow  an  ad- 
ditional allowance,    by  way  of  counsel 
fee,  to  plaintiff's  attorney  for  past  ser- 
vices, on  a  motion  by  the  defendant 
for  the  settlement  ana  discontinuance 
of  an  action  for  separation  by  the  wife 
against  the    husband,    and    to  include 

such  amount  in  the  final  decree  or 
judgment.  (Green  agt.  Green,  ante, 
465.) 

7.  The   amount    of    such   allowance   if 
claimed  to  be  excessive,  being  in  the 
discretion  of  the  court  below,  will  not 
be    reviewed    on   appeal,    especially 
•where  all  the  facts     are  not  before  the 
appellate  court.     (Id.) 

See  WITNESS.  (42  N.  Y.) 

8.  There  is  nothing  growing  out  of  the 
relation  of  husband    and  wife  which 
prohibits  the  latter  acting  as  the  agent 
of  her  husband.     ( Berwick  agt.  Dusen- 
bury,  2  Daly,  107  ) 

9.  Where  a  married  woman,  in  the  ab- 
sence of  her  husband,  and  without  any 
express    authority,    had  hired  apart- 
ments for  the  year  from,  and   taken 
possession  on,  tfie  1st  of  May,  and  her 


husband,  returning  on  the  6th,  occupied 
the  apartments  with  her  up  to  the 
23d  or  24th  day  of  that  month,  when 
they  left : 

Held,  that  the  husband  was  liable  for 
the  rent,  as  having,  by  his  delay  in  not 
repudiating  the  contract  made  by  hia 
wife,  adopted  and  ratified  it.  (Id') 

10.  A  gift  from  a  husband  to  his  wife,— 
Held,  sufficiently  proved.     (Donaldson 
agt.  Hall,  2  Daly,  325.) 

See  MARRIED  WOMEN.   (Id.) 
DOHICIL.  (Id.) 
INSURANCE,  (LIFE.)  (6  Robt.) 

11.  A  husband  is  not  necessarily  liable 
for  moneys    advanced    to  or  for  the 
benefit  of"  the  wife.     (Schullhofer  agt. 
Metzer  7  Robt.,  576.) 

12.  When  a  party  claims  to  hold  a  hus- 
band liable  for  moneys  advanced  to  or 
for  the  benefit  of  the  wife,  he  should 
in  his  pleading  either  aver  the  money 
to  have  been  loaned  and  advanced  to 
the  husband,  or  to  the  wife,  or  for  her 
benefit,  at  the  husband's  request,  or 
with   his  consent;    or  that  he  subse- 
quently acquiesced ;   or  that  she  was 
the  agent  of  the  husband  in  procuring 
the  advance  ;  or  he  should  allege  such 
facts  as  that  an  implied  agency  from 
tlie   husband  to  the  wife  may   arise 
therefrom.   (Id  ) 

See  TRUSTS  AND  TRUSTEES.  (Id,) 
WITNESS.  (Id.) 

13.  In  an  action  against  a  husband,  after 
his    wife's    death,   to   recover  money 
deposited  in  a  savings  bank,  and  the 
value  of  promissory  notes,  claimed  to 
have 'been  owned  by  the  wife  in  her 
lifetime,  and  to  have  been  given  to  the 
plaintiff  by  her  in  anticipation  of  death, 
proof  of  the  declarations  of  the  wife  are 
not  competetent  evidence  against  the 
defendant,  to  show  that  she  was  the 
owner  of  the  demands  ;  where  the  an- 
swer denies  that  the  wife  ever  was 
the  owner  of  the  property,  and  claims 
that  it  at  all   times  belonged  to  the 
defendant  in  his  own  right ;  and  where 
he  had  the  actual  control  and  possession 
of  it,  at  the  time.     (Dewey  agt.  Goode- 
nough,  56  Barb.,  54.) 

14.  Under  section   399  of  the  Code  of 
Procedure,  the  plaintiff  in  such  an  ac- 
tion cannot  be  allowed  to  testify  as  to 
all  the  circumstances  of  the  transaction 
going  to  show  property  in  the  deceased, 
and  a  gift  thereof  to  the  plaintiff.  (Id.) 

15.  The    husband    is    included    in    the 
words  "  iiext  of  kin  '  of  his  deceased 
wife,  as  they  are  used   in  section  399 
of  the  Code  ;   he  having  the  right  to 
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administer  her  estate,  and  to  collect 
the  debts  due  to  her ;  and  her  personal 
estate  belonging  to  him,  subject  only 
to  the  payment  of  her  debts.  (Id.) 

16.  The  rale  is  general,  that  he  •who 
knowingly    assists   the  wife    in    the 
violation  of  her  duty  as  such,  is  guilty 
o_f  a  wrong,  for  which  an  action  will 
lie,  by  the   husband   where  injury  is 
thereby  inflicted  upon  him.     (Hoard 
agt.  Peck,  56  Barb.,  202.) 

17.  An  action  can  be  maintained  by  a 
husband  against  a  druggist  to  recover 
damages  for  selling  to  the  plaintiff's 
wife,  secretly,  from  day  to  day,  large 
quantities  of  laudanum  to  be  used  by 
her  as  a  beverage,  and  which  are   so 
used  by  her  to  the  defendant's  knowl- 
edge, without  the  knowledge  or  con- 
sent of  the  husband;    the  defendant 
well   knowing  that  the  same  was  in- 
juring and  impairing  her  health,  and 
concealing  the  fact  of  such  sales  and 
use  thereof  from  the  plaintiff ;  in  con- 
sequence of  which  use  by  her  the  wife 
became  sick  and  emaciated,  and  her 
mind  was  affected,  so  that  she  was 
unable  to  perform  her  duties  as  such 
•wife,  and  her  affections  became  aliena- 
ted from  her  husband,  and  he  lost  her 
society  and  was  compelled  to  expend 
divers  sums  of  money  in  medical  and 
other  attendance  upon  her.  (Id.) 

18.  On  the  trial  of  such  an  action,  evi- 
dence that  the  defendant  did  not  affix 
labels  to  the  phials  in  which  the  laud- 
anum was  taken  from  his  shop,  is  com- 
petent, if  for  no  other  purpose,  as  tend- 
ing to  prove  the  clandestine  manner  of 
Belling  which  is  claimed  in  the  com- 
plaint.   (/(/.) 

18.  In  such  an  action  a  physician  may  be 
asked  "what  would  be  the  natural 
result  of  three  ot  these  bottles  of 
opium,  called  laudanum,  upon  the 
plaintiff's  wife,  as  you  know  the 
woman,  and  her  situation  and  con- 
stitution," &.c.  1  (Id.) 

See  EVIDENCE.    (Id.) 

20.  By  the  present  laws  of  this  state,  the 
hus\>and  is  not  liable  for  the  wrongful 
act  of  his  wife,  who,  claiming  a  lieu 
upon  the  personal  property  of  a  third 
person,  refuses,  on  demand,  to  deliver 
it  to  such  third  person,  who  is  the  own- 
er, where  the  wife  claims  such  lien  as 
her  own  separate  property,  although, 
in   fact,  she  has  no  lien,  and   refusal 
amounts  to  a  conversion.     (Peak  agt. 
Lemon,  1  Lansing,  295.) 

21.  And  if  the  wife  makes  such  refusal 
in  the  company  or  presence  of  her  hus- 
band, the  latter  is  not    liable  for  such 


wrongful  act  of  hers,  nor  is  there  any 
presumption  that  she  is  under  the  co- 
ercion, command  or  direction  of  her 
husband,  where  she  asserts  her  own 
claims  in  relation  to  her  separate  prop- 
erty. (Id.) 

22.  It  is  the  nature  and  not  the  validity 
of  the  wife's  claim,  respecting  her  sep- 
arate property,  which  is  the  test  of  her 
liability  and  of  her  husband's  exemp- 
tion. (Id.) 

See  MARRIED  WOMEN.    (Id.) 
CONTIU.CT.    (Id.) 

IMPEACHMENT   OF   WITNESSES 
See  EVIDENCE.    (I  Lansing.) 

IMPOSSIBILITY   OF  PERFORM- 
ANCE. 

1.  The  defendants  entered  '  into  a  con- 
tract to  deliver  a  quantity  of  alcohol 
"  on  board  vessel  under  the  tax  law, 
from  20th  of  August  to  31st  August, 
1862,  duty  paid.'Y    Subsequently,  the 
secretary  of  the  treasury,  by  authority 
of  law,  postponed  the  time  when  the 
act  to  provide  internal  revenue  was  to 
go  into  operation,  from  the  1st  of  Aug- 
ust to  the  1st  of  September ;  in  conse- 
quence of  which  there  was  no  tax  im- 
posed  upon  alcohol  during  the  month 
of  August.    In  an   action  to  recover 
damages  against  the  defendants,  they 
having  refused  to  perform  the  contract. 
Held,  that  performance  had  not  been 
rendered  impossible  by  the  act  of  the 
law,  and  the  defendants  were  not  ex- 
cused.   (Baker  agt.  Johnson.  42  N.  Y., 
126.) 

2.  The  fact  that  performance  of  a  contract 
is  rendered  more  burdensome  and  ex- 
pensive, by  a  law  enacted  after  it  ia 
entered  into,  has  never  been  held  to  ex- 
onerate a  party  from  its  obligations. 
(Id.) 

IMPRISONED   DEBTORS. 

1.  The  mere  fact  that  one  is  liable  to  ar- 
rest on  final  process,  will  not  render 
invalid  a  voluntary  disposition  of  his 
property,  for  the  benefit  of  his  credit- 
ors, which  would  be  otherwise  valid. 
Hence,  if  prior  to  being  charged  in  ex- 
ecution, he  makes  such  valid  disposi- 
tion, the  fact  of  his  having  so  done  will 
not  bar  bis  discharge  ;  nor  can  he  be 
required^)  assign  more  than  his  con- 
tingent interest  in  the  property  appro- 
priated to  the  benefit  of  his  creditors, 
in  the  event  of  its  being  more  than  suf- 
ficient for  that  purpose.  ( Roswog  agt. 
Seymour,  7  Bobt.,  427.) 
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3.  A  debtor,  by  filing  his  petition  for  a 
discharge  under  the  bankrupt  act,  be- 
fore being  charged  in  execution,  stands 
substantially  in  the    attitude    of  one 
making  a  valid  assignment,  with  this 
contingency    only,  viz.,  that  perhaps 
the  bankruptcy   proceedings  may  be 
dismissed  or  discontinued,  in  such  man- 
ner as  to  annul  ab  inilio  any  effect  the 
bankruptcy    proceedings     theretofore 
had,  may  nave  had  on  the  title  of  his 
property.     (Id.) 

J3.  Section  10  of  the  article  of  the  Revised 
Statutes,  relating  to  "  voluntary  assign, 
meuut  by  a  debtor  imprisoned*  on  exe- 
cution in  civil  causes"  (2  B.  S.,  32), 
does  not,  in  terms,  require  a  bond  for 
the  absolute  delivery  of  the  debtor's 
property,  nor  the  security  to  be  in  an 
•amount  equal  to  the  value  of  the  prop- 
«rty  directed  to  be  assigned  ;  nor  does 
it  require  security^  in  all  cases.  Neith- 
er is  such  its  spirit  and  intent.  The  de- 
sign is  to  leave  it  to  the  sound  discre- 
tion of  the  court  whether  to  require 
any  security,  and,  if  any,  then  to  fix 
the  form  of  the  security,  and  the 
amount,  according  to  the  circumstan- 
ces of  each  particular  case.  (Id.) 

4.  Where  a  debtor,  prior  to  being  charged 
in  execution,  is  declared  a  bankrupt, 
it  being  then  out  of  his  power  to  make 
personal  delivery  of  his  property,  he 
should  not  be  required  to  give  a  bond 
to  do  so.     (Id.) 

.5.  But  a  bond  may  be  required  from  him, 
covering  the  contingencies  of  there  be- 
ing any  property  remaining  after  the 
termination  of  the  bankruptcy ; 
whether  a  bankrupt  can,  without  "or 
•with  consent  of  his  creditors,  discon- 
tinue bankruptcy  proceedings,  and 
have  his  property  restored  to  him; 
:and  whether  the  court  of  bankruptcy 
can  dismiss  an  application  and  direct 
the  property  to  be  restored.  (Id.) 

IMPRISONMENT  FOR  DEBT. 

4.  The  act  of  the  legislature,  of  April  26, 
1831,  "  to  abolish  imprisonment  for 
debt,"  &.C.,  is  not  repealed  bv  any  of 
the  provisions  of  the  Code.  "( The  Peo- 

•  pie  ex  rel.  Sharkey  agt  Kelly,  7  Holt., 
09S2.) 

JSee  STILWELL  ACT.    (Id.) 

INABILITY  TO  PURCHASE. 
&e  INFANT.     (1  Lansing.) 

INDICTMENT. 
JSee  CRIMINAL  LAW.     (42  JT.  Y.) 


INDEMNITY. 

See  CONSTABLE.    (56  Barb.', 
PROMISE.     (1  Lansing.) 

INFANTS. 

1.  To  entitle  a  father  to  an  inquiry  as  to 
the  propriety  of  making  an  allowance 
to  him  for  the  past  maintenance  of  his 
infant  children,  he  must  state  a  special 
case,  showing  the  extent  of  his  means 
at  the  time  such  support  was  furnished, 
and  the  particulars  of  the  extraordinary 
expenditures  for  the  actual  benefit  of 
the  infant  which  created  an  equitable 
claim  in  his  favor.     (Smith  agt.  Geort- 
ner,  ante,  185. 

See  SURROGATE.    (6  Bobt.) 

TRUSTS  AND  TRUSTEES.    (Id.) 

2.  An  infant  defendant,  for  whom    no 
guardian  ad  I  item,  has  been  appointed, 
cannot  waive  the  objection    that  hia 
rights  have  not  been  protected  in  the 
manner     prescribed   by   law.     (fair- 
weat/ier  agt.  Satterly,  7  Hobt.t  546.) 

3.  There  is  no  difference  in   this   respect 
bet  wen  an  action  brought  on  a  contract 
made  by  an  infant  and  one  brought  for 
a  tort  committed  by  him.     (Id.) 

See  TRUSTS  AGE  TRUSTEES.    (Id.) 

4.  A  special  guardian,  appointed  on  the 
judical  sale  of  a  minors  real  property, 
being  liable  for  money  received  there- 
from, conveyed  to  one  of  the  sureties 
upon  his  bond,   a  farm,   subject  to  a 
mortgage,  upon  trust,  that  the  surety 
reimburse  himself  from  the  rents  and 
profits,  or  proceeds  thereof,  for  such 
sums  as  he  might  be  required  to  pay 
by  reason  of  liabilities  of  the  latter,  on 
the  grantor's  account.    The  farm  was 
rhen  conveyed  by  the    surety    to  the 
minor,  under  agreement  betwen  them 
and  the  special  guardian  (who  was  in- 
solvent),  that  it  should    satisfy    the 
bond  and  discharge  the  special   guard- 
ian   and  his    sureties  from    liability 
thereon.     The  mortgage   being  after- 
ward foreclosed,  the  surety  purchased 
at  the  foreclosure  sale,  and   went  into 
occupation ;  the  minor,  attaining    his 
mafority,  elected  to  ratify  the  agree* 
ment  and,  deed  pursuant  thereto.  Held, 
tin-  )>uivha>e  by  the  surety  was  voida- 
ble by  the  minor,    when   he  came  of 
aire.     (Stilet  agt.    lifenuin.,  1  Laming, 
90.) 

5.  The  ratification  by  the  minor,   at  his 
majority,  did  not.   by  relation  to    the 
time  of  the  conveyance,  cut  off  his 
equitable  right,  to  claim  the  purchase 
bv  the  surety  as  made  for  his  benefit. 
(Id.) 
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See  COUNT v  COURT.    (Id.) 

EXECUTORS  AND   ADMINSTRATORS. 
(Id.) 

INJUNCTION. 

1.  A  preliminary  injunction  will  not  issue 
to  restrain  one  of  several  owners  of 
adjoining  property,  from  erecting  an 
improvement — an  addition   or  exten- 
sion, to  his  building,    on   the  ground 
that  such  building  will  interfere  with 
the  several  rights  of  the  plaintiffs  as 
claimed  by  a  reservation  under  a  com- 
mon source  of  title  to  all  of  them  in 
respect — first,  to  a  certain  passage  way; 
second,  to  a  certain  drain,  and  third, 
to  the  use  of  a  certain  well.     (Shaver 
agt.  Cokn,  ante,  129.) 

2.  Where  it  appeared  that  the  inconve- 
nience to  plaintiffs  in  going  around  the 
extension,  ot  which  there  was  ample 
room,  to  get  to  the  rear  of  their  lota. 
and  to  the  well,  was  the  only  serious 
objection  to  the  proposed  improvement 
— a  necessary  and  proper  right  of  way 
to  the  rear  of  plaintiff's  lots,  still  re- 
maining open.     (Jd.) 

3.  The   court  has   no  power   to  award 
damages  to  a  defendant  in  an   injunc- 
tion suit.     (Leavitt  agt.  Dabnfy.  ante. 
277.) 

4.  In  each  an  action  the  only  security  a 
defendant   has,  is  the  undertaking  re- 
quired by  the  2;22d  section  of  the  Code. 
(Id) 

5.  Upon   final  judgment    dissolving  an 
injunction,  the  sureties  become   liable 
to  the  defendant   for  the  damages  he 
has  sustained  by  reason  of  the  injunc- 
tion.    (Id.) 

6.  Such  damages  may  be  ascertained  by 
a  reference,  or  otherwise,  as  the  court 
may  direct,  and  when  ascertained,  are 
conclusive   upon  the  suretie«  ;   and  an 
action  at  law   upon  the  undertaking 
may  be  maintained  for  their  recovery. 

(Id.) 

7.  But  in  the  injunction  suit,  the  court 
cannot,  by  its  judgment  or  otherwise, 
direct  the  payment  of  such  damages ; 
and   if  the    undertaking   is  signed  by 
sureties  only,  and  not  by  the  plaintiff, 
the  latter  cannot  be  made  liable.  (Jd. ) 

8.  Whether,   if  the  plaintiff  has  signed 
the  undertaking,  a  defendant  may  not 
claim  damages  in  his  answer  and  have 
them  in  such  case  a  part  of  the  judg- 
ment,  is  left    an   open   question. — per 
JONES,  J.     (Id.) 

9.  An  injunction  will   be  granted  to  re- 
strain the  Crotou   aqueduct   board  of 


the  city  of  New  York  from  cutting  off* 
the  Croton  water  from  the  plaintiffs- 
building,  on  the  ground  of  non-pay- 
ment of  the  water  rate,  where  the  rate 
charged  by  them,  and  for  non-payment 
of  which  they  claim  to  stop  the  supply, 
is  more  than  is  authorized  by  law. 
(Cromwell  agt.  Slepfiens,  '2  Daly,  15.) 

10.  To  justify  a  court  of   e^uitv  in  re- 
straining a  judicial  officer  in  the  exer- 
cise of  his  legitimate  functions,  on  the 
ground  that  he  is  a  necessary  and  ma- 
terial witness   in  certain    proceedings 
before  him,  it  should  appear  clearly 
and    unmistakably,    that  the    judicial 
testimony  is  not  of  itself  privileged,  and 
that  its  absence  would  involve  a  com- 
plete denial  of  justice.     (Marry  agt. 
James,  2  Daly,  437.) 

11.  In  view  of  the  stringent  provisions 
of  the  statute  (2  R.  S.,  51H,  $  47),  sum- 
mary    proceedings     by     a     landlord 
against   his  tenant,   pending   before  a. 
judicial     officer     having    jurisdiction, 
should   be  enjoined    ouly  in  cases  of 
fraud,  surprise,  or  undue  advantage  ii» 
the  conduct  of  the  proceedings.     (Id  ) 

See  CORPORATIONS.     (Id.) 

FRAUDULENT  ASSIGNMENTS.     (Id.) 

liKCKIVER.       (Id.) 

TRADE  MARK.     (Id.) 

lli.  The  mere  apprehension,  by  a  plain- 
tiff, of  the  defendants  being  about  to- 
commit  certain  acts,  withoat  proof  of 
circumstances  prima  facie,  at  least, 
warranting  it,  does  not  justify  this- 
toui-D  in  making  an  order  enjoining 
them  from  commit  ting  such  acts,  (liean- 
agt.  Petteugill,  7  HoU.,  7.) 

13.  An  injunction  to  restrain  the  prosecu- 
tion  of   summary    proceedings,    by   a. 
landlord,  todispossesa  tenant,  can  only 
be  granted  on  the   application  of  the 
tenant,  or  of  some  one  who  is  a  party 
to  the  proceedings  to  be  enjoined,  and 
then  only  on  the  ground  of  fraud  or 
surprise,  or  of  some  equitable  title  that, 
could   not  be  set  up  at  law.     (Aaron 
agt.  Baum,  7  Bolt.,  340.) 

14.  One  who  is  not  a  party  to  the  sum- 
niary  proceedings  cannot  obtain  an  in- 
junction  merely    upon   the   allegation, 
that  he  is  in  danger  of  having  hia  pos- 
session disturbed.     (Id.) 

15.  On  a  motion  to  vacate  an  injunction 
order,  it  is  the  duty  of  the  court  to  de- 
cide whether  the  plaintiff,  on  the  mo- 
tion papers, 'is  entitled  to  such  an  order 
or  not,  and   in  cases  of  doubt,  to  give 
the  benefit  of  that  doubt  to  the  defend- 
ant, and  hold  that  the  plaintiff  is  not 
entitled  to  it.     The  effect  of  that  de- 
cision can  be  no  grouud  for  sustaining 
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the  injunction  order.  (Secor  agt.  Weed, 
7  Bobt.,  67.) 

16.  In  all  cases  of  doubt,  it  is  the  doty 
of  the  court  to  vacate  an   injunction 
order.     (Id.) 

17.  If  by  any  evasiveness  in  the  defend- 
ant's answer  and  affidavits,  or  by  ad- 
missions therein,  either  implied  or  ex- 
press, sufficient  appears  to  satisfy  the 
court  that  the  plaintiff  in  entitled  to  the 
injunction  order,  notwithstanding  the 
defendant  by  his  answer  and  affidavits 
in  words,  seemingly,  denies  the  equity 
of  the  complaint,  and  the  allegations 
therein,  the  injunction  may  be  retain- 
ed.    (Id.) 

18.  But  the  court  must  take  the  trouble 
and  responsibility  of  ascertaining  and 
deciding,  upon  afl  the  papers,  whether 
the  plaintiff  has  or  has  not  established 
to  its  satisfaction,  that  he  is  entitled  to 
retain  the  injunction.     (Id.) 

19.  When  the  plaintiff,  in  his  complaint, 
alleges  a    fact  on  the  existence    of 
which  his  right  to  an  injunction    de- 
pends, and  the  defendant  in  his  answer 
denies  it,  explicitly,  without  evasive- 
ness or  admission  of  any  thing  therein, 
to  cast  suspicion  on  the  good  faith  of 
the  'denial,  then,  on  a  motion   made 
upon  the  complaint  and  answer  (with- 
out affidavits  on  either  side),  the  court 
is  not  at  liberty  to  say  that  the   plain- 
tiff has  established  a  right  to  hi*  in- 
junction.    (Id.) 

20.  If,  in  the  opinion  of  the  judge  hear- 
ing a  motion  to  dissolve  an  injunction, 
the  plaintiff  has  otherwise  no  right  to 
an  injunction,  the  fact  that  a  trial  will 
soon   be  had  will   not  give  him  such 
right.     (Id.) 

21.  When  an  order  absolutely  enjoins  a 
defendant  to  refrain  from  doing  certain 
acts,    until   the    further   order   of  the 
court,  although  it  also  requires  him  to 
show  cause,  at  special  term,  why  such 
injunction  should  not  be  continued  un- 
til the  final  determination  of  the  action, 

here  is  no  necessity  for  making  an 
additional  order  to  continue  the  injunc- 
tion. (Kelly  agt.  Jeroloman,  7  JRobt., 
158.) 

22.  Upon  hearing  such  motion  merely  to 
continue  the  injunction,  the  court  can- 
not relieve  the  defendant  from  the  re- 
striction placed  upon  him  by  the  pre- 
vious order;  which  can  onlv  be  done 
upon  an  original  motion  by  him,  made 
oa  notice,  or  an   order  directing  the 
plaintiffs  to  show  cause  why  the  same 
should    not   be    vacated  or  modified. 
(Id.) 

23.  To  do  a  wholly   ineffectual  act,   al- 


though forbidden  by  an  injunction, 
would  hardly  be  de'emed  a  violation 
of  it.  Hence  the  act  must  be  not  only 
in  defiance  of  the  restraint,  but  must 
deprive  the  other  party  of  some  sub- 
stantial right,  or  affect  some  substantial 
interest.  (Butler  agt.  NiUs,  7  Robt., 
336.) 

24.  An  action  will  not  lie  by  an  individ- 
ual, or  a  corporation,  to  restrain  by  in- 
junction, the  commission  of  an  act  upon 
the  ground  that  such  act  is  a  public 
nuisance,  or  the  usurpation  of  a  fran- 
chise, detrimental  to  all  the  people  of 
the  state,  viz.,  the  filling  up  of  a  nav- 
igable river  or  public  highway.     (The- 
Manhattan  Gas  Light  Co.  agt.  Barker, 
7  Sobt.,  623.) 

25.  An  injunction  pendente  lite  should  not 
be  granted   on    light  grounds,  or  in 
doubtful  cases.     Where  the  right    i* 
not  clear  and  the  danger  great,  or  the- 
apprehended   mischief   irreparable,  it 
should  not  be  issued  until  the  hearing. 
(Id.) 

26.  Where  the  answer  denies  explicitly 
and  positively  the  grounds  on  which 
the  claim  to  relief,  in   the  complaint, 
rests,  the  injunction  will  be  dissolved. 
The  court  is  bonnd  in  such  a  case,  upons 
a  motion  to  dissolve,  to  take  allegations 
in   the  answer  as  true.     And  the  an- 
swer will  be  deemed  strictly  responsive 
to  the  bill  when  it  positively,  explicit- 
ly and    circumstantially  denies  all  it» 
allegations.     (Id.) 

See  HACKNEY  COACHES.    (Id.) 
JUDGMENT.    (Id.) 
LANDLORD  AND  TENANT.    (Id.) 
MANUSCRIPTS.     (Id.) 
NUISANCE     (Id.) 
PLAYS.     ( Id.  ] 

SPECIFIC  PERFORMANCE.    (Id.) 
TRADE  MARKS.     (Id.) 
WATKR  COURSE.     (Id.) 
EQUITY.     (56  Barb.) 
MORTGAGE.    (Id  ) 
ELECTION  OF  DIRECTORS.  (1  Lant- 
ing.) 

INNKEEPFR. 

].  Where  personal  property  was  deliv- 
ered to  a  clerk  of  an  innkeeper,  who- 
agreed  to  keep  it  safely  until  the  guest, 
w  ho  delivered  it,  could  send  for  it : 

Held,  that  the  clerk  could  not,  without 
special  authority,  bind  the  innkeeper 
by  such  agreement,  in  case  of  a  loss1 
of  the  property,  as  the  agreement  ex- 
tended his  liability  beyond  the  time- 
the  person  leaving  it  was  a  guest  of 
the  innkeeper ;  although  had  the  prop- 
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erty  been  delivered  to  the  clerk,  with 
out  any  special  agreement,  the  inn 
keeper  would  probably  have  been 
bound.  (Coykendall  agt.  Eaton,  ante. 
2C6. 

•2.  An  innkeeper,  who  provides  a  safe  for 
the  reception  of  money,  jewels  or  orna- 
ments, and  posts  up  in  the  room  of  his 
£uest  a  notice  that  they  may  be  depos- 
ited in  the  safe,  pursuant  to  a  statute 
•declaring  that  he  shall  not  be  liable  for 
^.uy  loss  thereof,  in  case  his  guest  ne- 
glects to  so  deposit  them,  is  not  liable 
for  the  loss  of  any  money,  jewels,  or 
•ornaments,  not  deposited  in  the  safe. 
(Hyatt  agt.  Taylor,  42  JV.  Y.,  258.) 

:3.  The  protection  to  innkeepers,  given 
by  the  statute,  is  not  limited  to  money 
•or  valuables  in  excess  of  what  the 
guest  may  reasonably  require  for  his 
traveling  expenses  or'  personal  conve- 
nience, but  embraces  all  "money,  jew- 
els or  ornaments,"  which  the  guest 
brings  with  him,  without  reference  to 
the  value.  (Id.) 

4.  The  plaintiff,  who  was  a  guest  at  the 
defendants'  hotel,  on  the  eve  of  his  de- 
parture therefrom,  surrendered  his 
room,  and  at  the  same  time  requested 
the  defendant's  clerk  to  take  charge 
of  his  valise  during  a  short  absence 
from  the  city,  when  he  would  return 
and  pay  his  bill.  The  valise  was  taken 
-charge  of,  and  a  brass  return  check 
was  given  therefor  to  the  plaintiff. 
On  the  plaintiff's  return  several  days 
afterward,  he  registered  h;s  name,  and 
was  assigned  a  room,  intending  to  re- 
main some  days.  On  calling  for  his 
•valise,  and  presenting  the  return  check, 
it  was  ascertained  that  the  only  valise 
an  the  baggage-room,  bearing  the  num- 
ber of  the  plaiuiff  's  check,  was  not  the 
plaintiff 's  valise,  which  could  not  be 
found.  Held,  that  whether  regarded 
as  an  ordinary  bailment,  or  ay  prop- 
erty in  the  defendants'  hands,  which 
They  had  a  risjht  to  detain  until  the  lien 
upon  it  was  discharged,  the  defendants 
were  bound  to  the  exercise  of  oridnary 
care  and  diligence ;  and  the  burden 
was  upon  the  defendants  to  show  the 
circumstances  of  the  lose.  In  default  of 
any  such  affirmative  proof  by  the  de- 
fendants, the  presumption  will  arise 
that  the  defendants  were  guilty  of 
negligence.  (Murray  agt.  Clarke,  2 
Daly,  102.) 

3.  A  public  house,  which  the  proprietor 
designates  as  a'1  hotel,"  and  at  which 
guests  are  provided  with  lodgings  for 
•uncertain  periods,  and  under  no 
•express'  agreement,  and  which  only 
•differs  from  ordinary  hotels  in  having 
A  refectory  on  the  premises,  where 


guests  are  at  liberty  to  take  their  meals, 
if  they  wish,  and  pay  for  them,  then 
and  there  :  Held,  to  be  an  inn,  and  the 
proprietor  an  innkeeper,  with  all  the 
responsibilities  attaching  to  such  char- 
acter, as  resf.eci.s  guests  received  and 
accommodated  with  lodgings.  (Krohn 
agt.  Sweeney,  2  Daly,  200. ) 

6.  An  innkeeper  is  not  relivered  from  his 
common  law  liability,  for  the  loss  of 
his  guest's  watch  and  traveling  money, 
by  the  fact  ihat  he  has  complied   with 
the  provisions  of  the    statute   of  1855, 
by  providing  a  safe,  and  posting  notice, 
as  required  by  than  statute  (following. 
(Oile  agt.  lobby,  36  Barb.,  70.)     (Id.) 

7.  A  hotel  keeper  who  has. received  from 
his  guest  a  satchel,  such  as  is  ordinarily 
used  to  contain  clothing,  and  with  no 
other  information  as  to  its  contents,  than 
that  it  contains  property  of  value,  can- 
not  avoid  liability    fora  loss   of  coin 
contained  in  the  satachel,  on  the  ground 
that  the  guest  was  negligent  in  placing 
it  there.  (Kelloyg  agt.  Sweeney,  1  Lans- 
ing, 397.) 

8.  So    held,    where   the   guest  was  not 
charged  with  notice,  to  place  valuables 
in  a  safe  provided,  according  to  Laws 
1855,  chap.  421.     (Id.) 

9.  An  innkeeper's  liability  is  not  limited 
to  property  o  f  any   particular   kind  or 
value ;  ic  embraces   all   the    personal 
property  of  the   guest  brought  to  the 
inn.     (Id.) 

10.  And  it  seems,  there  is  no  rule  exempt- 
ing   an   innkeeper   from   liability   for 
money  or  jewerly,    which    have  been 
left  in  the  guest's  room  in    his   trunk, 
unless  he  brings  home  to  the  guest,  no- 
tice  that    they  must  be  delivered    to 
him,  or  deposited  in  sucn    place  as  he 
shall  direct.     (Id.) 

See  ACTION.     (Id.) 
DAMAGES.     (Id.) 

INSOLVENT  DEBTORS. 

1.  In  an  application  for  a  discharge  under 
the   act  to   abolish   imprisonment   for 
debt,  it  must  appear  by  the  defendant's 
petition  either  that  a  suit   had   been 
commenced,  or  a  judgment  recovered, 
against   him  by  the  prosecuting  cred- 
itor.    (Matter  of  Androit,  2  Daly,  28.) 

2.  A  schedule,  setting  forth  an  account 
of  the  petitioner's  estate,  as  it  existed 
at  the  time  when  he    was  committed 
under  the  act,  is  defective.     It  should 
contain  an  account  of  his  estate  as  it 
existed  at  the  time  of  his  arrest.     But 
the  officer  to  whom  the  application  is 
made  can  allow    the   schedule   to   be 
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amended  in  this  respect,  if  satisfied 
that  the  omission  wa*  unintentional,  or 
arose  from  a  misconception  of  the 
statute.  (Id.) 

3.  If  an  application  is  made  for  a  dis- 
charge within  the  thirty  days  allowed, 
and  is  denied  upon  the  merits,  it  can 
not  be  renewed.    Whether,  if  denied 
for  defect  of  form,  it  may  be  renewed 
before  another  officer,  query  t    (Id.) 

4.  If  the  petitioner  has  been  committed 
under  the  act  for  fraudlently  dispos- 
ing of  his  property,  he  cannot  be  dis- 
charged from  imprisonment  by  making 
the  assignment  of  his  property  provided 
for  by  the  sixteenth  section  of  the  act. 
The  fraudulent  disposition  of  property 
referred  to  in  this  section,  is  not  a 
fraudulent    disposition     between    the 
time  of  his  conviction  and  the  applica- 
tion for  a  discharge  from  imprisonment. 
This  provision  for  a  discharge  applies 
only  to  cases  where  there  has  been  no 
fraudulent  concealment,  removal,   or 
disposition  of  property  by  the  debtor 
•with  intent  to  defraud  creditors.     The 
object  of   the  act   was  humane    and 
remedial ;    to  relieve  from   imprison- 
ment the  honest  but  unfortunate  debtor, 
who  had  DO  longer  the  means  of  satis- 
fying his  creditors,  and  a  certain  class 
of  fraudulent  debtors  were  excepted 
from  its  operation,   who  may   be  re- 
lieved under  the  Code,  in  cases  of  in- 
ability to  endure  the  imprisonment,  or 
to    perform    the    act    required,   upon 
such  terms  as  may  be  just.     (Id.) 

5.  Review  of  the  history  of  legislation 
for  the  relief  of  debtors,  and  of  the 
cases  anterior  thereto.   (Id.) 

6.  Where,  in  an  action,  ex  contractu,  to 
recover  a  debt,  a  defendant  has  been 
arrested  on    the  ground  of   fraud  in 
contracting  the  debt,  and  he  applies  to 
be  discharged  from  imprisonment  upon 
the  ground  that  the  action  is  barred 
by  a  discharge  under  an  insolvent  act, 
the  court  may,  on  such   motion,  ex- 
amine into  the  validity  of,   such   dis- 
charge. (The  American  Flask  and  Cap 
Co.  agt.  Son,  7  Holt.,  233.) 

7.  A  discharge  under  an  insolvent  acl  is 
not  rendered  absolutely   void   by  an 
omission  to  give  notice  to  some  creditor 
of  the  proceedings ;  nor  by  an  omission 
to  mention  such  creditor's  debt  in  the 
schedule  of  creditors.     Such  omission 
of  a  crditor'a  name  does  not  per  se  in- 
validate the  discharge.    To  do  that, 
the  omission  must  be  fraudulent.  (Id.) 

See    '  SlTPPLEMEKTAKT       PROCEEDINGS. 

(13.) 


INSOLVENT'S  DISCHARGE. 

1.  The  plaintiff,  during  the  pendency  of 
the  action,  petitioned  for  his  discharge 
as  an  insolvent  debtor,  and  afterward 
suffered  a  default  to  be  taken  in  the 
action,  and  a  judgment  for  costs  wa» 
render  against  him  before  bis  final 
discharge  as  an  insolvent.  The  defend? 
ant  procured  au  order  for  the  plaintiff's 
examination  as  a  judgment  debtor, 
under  section  292  of  the  Code  of  Pro- 
cedure, which  the  plaintiff  moved  to 
set  aside,  on  the  ground  of  his  dis- 
charge as  an  insolvent,  and  on  the 
further  ground  that  the  judgment  by 
default  was  taken  in  violation  of  a 
verbal  agreement  between  the  parties : 

Held,  that  the  plaintiff  was  not  dis- 
charged from  the  judgment  by  the  in- 
solvent discharge.  (Gardner  agt.  Layt 
2  Daly,  113.) 

2-  Although  the  court  will  not,  in  general, 
decide  upon  the  validity  of  an  insol- 
vent's discharge  by  affidavits  on  mo- 
tion, yet,  where  the  only  question  is, 
whether  a  discharge,  admitting  it  to 
be  valid,  operates  to  discharge  a 
particular  judgment,  and  there  is  no 
question  as  to  the  facts,  the  court  will 
not  put  a  party  to  an  action  upon  the 
judgment  to  determine  that  question.. 
(Id.) 

INSURANCE. 

1.  Although  the  operation  of  a  fire  insur* 
ance  policy  may  be  suspended  by  the 
sale  or  transfer,  without  the  consent  of 
the  company,  required  by  a  clause  in, 
the  policy,  of  the  property  insured,  yet, 
if  a  union  of  the  ownership   of    the 
property  and  the  interest  in  the  policy 
in  the   assignee    subsequently  occur, 
and  the  company  assent  thereto,  the 
policy  again  becomes  effectual  and  re- 
attaches  to  the  property.     (Shearman 
agt.  Niagara  Mre  Ins.  Co.,  ante.  393,) 

2.  Such  assent  amounts  to  a  new  agree- 
ment on  the  part  of  the  company  to- 
become  directly  answerable  upon  the 
polidJP  to  the  assignee.     (Id.) 

3.  Where  a  policy  contained  a  clause 
which,  literally  construed,  required  the 
written  consent  of  the  company  not 
only  to  the  assignment  of  the  policy 
but  also  to  the  transfer  of  the  property, 
and  but  one  printed  form  to  oe  tilled 
np  and  signed  by  the  assignor,  in  case 
of  an  assignment,  and  but  one  printed 
form  to  be  filled  up  and  signed  by  an 
officer  of  the  company  for  the  purpose 
of  demonstrating  the  company's  assent 
to  the  assignment,  it  was  held  that  au 
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assignment  of  the  policy,  and  the  in- 
dorsement of  the  company's  consent 
thereto,  to  the  assignee  of  the  property, 
in  accordance  with  such  printed  forms, 
•which  the  company  led  the  assignee  to 
believe  was  sufficient,  must,  after  the 
occurrence  of  a  loss,  be  held  sufficient  to 
bind  the  company.  (Id.) 

4.  The  rule  is,  that  if  a  vessel  sink  in  or- 
dinary sea-jjoing  weather,  without  any 
supervening  cause  of  destruction,  there 
must  be  some  inherent  defect  or  decay 
in  or  about  the  ship,  and  that  she  sank 
iu  consequence  thereof,  and  that  she 
was  unseaworthy  before  she  left  port. 
(Storm  agt.    Great    Western.  Ins.  Co., 
ante,  423.) 

5.  In  negotiating  a  contract  of  insurance 
the  parties  are  not  upon  u  level,  nor  do 
they  deal  at  arm's  length.    The  insurer 
is  presumed  to  be  ignorant,  and  the 
insured  informed,  iu  respect  to  the  sub- 
ject to  be  insured ;  but  reposes  exclu- 
sively  on   the   intelligence   communi- 
cated^ by  the  insured.     The  parties  oc- 
cupying this  unequal  position,  the  law 
exacts  of  the  party  holding  the  position 
of  advantage  the  utmost  good  faith  and 
candor  iu  communicating  the  facts  af- 
fecting the  risk.     And  the  responsibil- 
ity of  the  insured  is  proportioned  to  hie 
obligation ;     so    that,   being   iu   duty 
bound  to  disclose   whatever  may   be 
material  to  the  hazard,  or  may  enter  as 
an  element  in  the  estimate  of  the  pre- 
mium, if  he  consciously  withhold  any 
such  material  fact  the  contract  is  vitia- 
ted in  its  origin,  and  he  can  never  re- 
cover on  a  contract,  which  is  the  off- 
spring of  bis  owu  fraudulent  conceal- 
ment.    (Id.) 

6.  Whether  in  an  action  upon  contract  or 
in  tort,  the  plaintiff  is  forever  precluded 
from  recovery  the  moment  it  appears 
his  own  wrong  or  negligence   is   in- 
volved in  the  injury  of  which  he  com- 
plains.    (Id) 

7.  The  value  of  the  thing  insured  is  obvi- 
ously and  essentially  material,  as  well 
to  the  risk  run,  as  to  the  indemnity  to 
be  paid  ;  and  if  the  insured  knowingly 
exaggerate  that  value  and  the  iueurer 

'  rely  upou  the  statement  of  such  exces- 
sive value  in  entering  into  the  contract, 
the  former  loses  all  right  to  legal  re- 
dress. (Id.) 

S.  The  plaintiffs  delivered  gold  to  N. 
Bros.,  of  San  Francisco,  to  be  shipped 
to  New  York.  N.  Bros,  shipped  the 
same  by  bill  of  lading  in  the  name  of 
S.,  directed  to  N.  Bros,  at  New  York, 
and  by  the  same  steamer  sent  a  mem- 
orandum of  the  gold,  with  an  order 
upon  their  consignee  indorsed  thereon, 
directing  the  delivery  of  the  gold  to 


C.,  the  plaintiffs'  broker.  The  plain- 
tiffs held  an  open  policy  of  insurance 
from  the  defendant  insuring  C.  on  their 
account,  upon  gold  "  consigned  to  C. 
by  regular  invoice  and  bill  of  lading." 
T"his  policy  also  provided  that  risks 
should  be  reported  for  indorsement,  as 
soon  as  known  to  the  assured.  On  re- 
ceipt of  a  telegram  from  the  plaintiffs, 
announcing  the  shipment  of  the  gold  in 
question,  "  under  bill  of  lading  from  N. 
Bros,  to  N.  Bros.,"  C.  showed  the  same 
to  the  president  of  the  defendant,  call- 
ing his  attention  particularly  to  the 
language  thereof,  who  said  "it  did  not 
make  any  difference,"  and  directed  him 
to  the  entry  clerk,  by  whom  this  risk 
was  then  indorsed  upon  the  policy. 
The  defendant  afterward  received  the 
premium  upon  this  risk.  Held,  that  the 
policy  of  insurance  covered  this  gold. 
it  w'as  shipped  "  by  regular  invoice 
and  bill  of  lading,"  and  the  order  of  the 
shipper  in  favor  of  C  was,  in  effect,  an 
assignment  of  the  bill  of  lading,  equiv- 
alent to  a  consignment  to  C  (Block 
agt.  Columbian  Iiis.  Co.,  42  N.  Y., 
393.) 

9.  Held,  further,  that  evidence  of    the 
conversation  with  the  president  of  the 
company,  and  of  the  entry  of  the  risk 
was  competent,  to  charge  the  defend- 
ant with  knowledge  of  a  custom  among 
shippers  of  gold  to  unite  consignments 
of  small  amounts  and  ship  them  in  the 
name  of  one  person,  to  secure  the  ben- 
efit of  a  lower   rate  of   freight ;  and 
that  this  risk  was  accepted  upon  the 
shipment  so  made,  with  reference  to 
that  custom.    (Id. ) 

10.  Held,  further,  that  the  receipt  of  the 
premium  by  the  defendant  was  a    rati- 
fication of  the  act  of  its   president  in 
recognizing  this  risk  as  covered  by  the 
insurance.     (Id ) 

INSURANCE,  (FIRE.) 

1.  The  defendants  issued  a  policy  of  in- 
surance upon  plaintiff's  "stock  of  fire- 
works— hazardous  and  extra  hazard- 
ous." In  the  body  of  the  policy  there 
was  a  printed  provision,  which  de- 
clared "that  the  policy  shall  be  null 
and  void  whenever  any  article  shall 
be  kept  in  quantities  greater  than  the 
law  allows,  or  in  a  manner  different 
from  that  prescribed  by  law,  unless 
said  use  or  keeping  is  specially  pro- 
vided for  in  this  policy."  The  plaintiff 
kept  certain  dangerous  "  colored 
lights,"  contrary  to  the  provisions  of 
a  city  ordinance.  These  "  colored 
lights"  having  ignited,  and  caused  the 
loss: 

Held,  in  an  action  upon  the  policy,  that 
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the  written  provision  of  the  policy,  in- 
suring fireworks,  &c.,  was  not  re- 
pugnant to,  and  did  not.  amount  to  a 
•waiver  of,  the  printed  condition  of  the 
policy ;  the  meaning  of  the  policy 
being  that  the  plaintiff'  might  keep 
only  such  a  stock  of  fireworks,  and  of 
the'kind  and  quantity,  as  it  was  law- 
ful to  keep  under  municipal  regula- 
tions ;  and,  having  violated  a  regula- 
tion, in  keeping  the  colored  lights 
which  caused  the  fire,  that  the  plain- 
tiff could  not  recover.  (Jones  agt.  Fire- 
man't  Fund  Int.  Co.  2  Daly,  307.) 

3.  An  inaccurate  description  will  not 
necessarily  defeat  an  instrument :  and 
it  may  be  corrected  by  construction,  if 
there  is  enough  besides  to  identify  the 
place,  and  thus  supply  the  means  of 
making  a  correction  ;  or  where  the  in- 
etrument,  as  a  whole,  shows  certainly 
that  it  was  an  error,  and  also  shows, 
with  equal  certainty,  how  the  error 
may  and  should  be  corrected.  (The 
Yonkers  and  New  York  Fire  Insurance 
Company  agt.  The  Hoffman  Fire  In- 
turance  Company,  6  Root.,  316.) 

3.  These  general  rules  apply  to  the  con- 
tract of  insurance  ;  and  if  an  error  oc- 
curs in  the   policy,  in  describing  the 
location  of  tue  property  insured,  ex- 
trinsic evidence  may  be  let  in  to  iden- 
tify the  place.     (Id.) 

4.  In  an  action  upon  a  policy  of  re-in« 
eurance,  it  was  objected,  on  the  trial, 
that  there  was  a   variance   between 
the    complaint    and    the  policy;    the 
complaint  alleging  that  the   property 
was  situated  between  Meade  and  Ash 
streets,  whereas  the  policy  described 
it  as  situated  between  Meade  and  Arch 
streets : 

Held,  that  the  objection  of  variance  was 
properly  overruled ;  Arch  street,  as 
erroneously  written  in  the  policy,  being 
neither  a  necessary  nor  a  material  part 
of  the  description ;  and  it  could  be  re- 
jected, and  the  description  would  yet 
be  sufficient  to  designate  the  locality 
of  the  subject  insured.  ( Id.) 

5.  The  contract  of  re-insnrance  is  totally 
distinct  from,  and  unconnected  with, 
the  primitive  insurance,  and  the  re-in- 
aured,  in  order  to  recover  against  the 
re-insurer,  must  prove  the  extent  of 
the  loss,  in  the  same  manner  as  the 
original  insurer  must  have  proved  it 
aginst  him.    (Id.) 

6.  Although  the  insurable  interest  of  the 
re-insured    is    sufficiently    shown    by 
proof  that  they  themselves  were  re-in- 
surers of  the  original  insurers,  yet  as 
the  contract  is  not  a  wager,  but  an  in- 
demnity, before   there  can  be  a  re- 


covery, a  loss  of  the  subject  insured 
must  be  shown.  (Id.) 

7.  No  distinction  exists  between  policies 
of    re-insurance    and    other    or    first 
policies,  in   respect  to  the   nature  or 
extent  of  the  proof  required.    Before 
re-insurers    can    recover,    they    must 
show   that  they    have    paid    a   valid 
claim ;    which  can   only   be  done  by 
showing  that  the   primative   insurers 
had  a  risk  upon  the  subject  insured, 
and  that  such  subject  was  destroyed. 
(Id.) 

8.  Preliminary  proois  are  not  evidence 
in,  chief,  except  to  show  a  compliance 
with  a  condition  in  the  policy.     Tney 
are  not  evidence  of  the  loss.   (Id). 

9.  Where,  upon  a  sale  by  one  of  the 
members  of  the  firm,  of  all  his  interest 
in  the  partnership  property  and  effects, 
there  was  no  assignment  or  transfer, 
of  any  kind,  of  a  policy  of  insurance 
upon  the  partnership  property,  to  the 
purchaser,    or    any    delivery    of   the 
policy,  or  of  a  certificate  of  renewal, 
to  him : 

Held,  that  although  the  language  of  the 
instrument  of  sale,  taken  by  itself, 
was  broad  enough  to  include  the  policy 
as  one  of  the  chosen  in  action  of  the 
firm,  yet  as  it  was  manifest  from  the 
whole  transaction  and  its  surroundings 
that  no  such  thing  was  intended,  the 
policy  did  not  pass  by  the  instrument. 
(Kitts  agt.  The  Massasoit  Insurance 
Company,  56  Barb.,  177.) 

10.  The  sale  of  the  property,  and  taking 
back  a  mortgage  to  secure  the  purchase 
money,  does  not  "change   the  title," 
within  the  meaning  of  the  condition  in 
a  policy  of  insurance  that  in  case  of 
any  change  of  title  in  the  property  in 
sured,  the  policy  shall  cease  and  deter- 
mine.  (Id.) 

11.  A  personal  demand  of  the  amount 
assessed  upon  a  premium  note  given  to 
a  mutual  insurance  company  must  be 
made,  before  an  action  can  be  brought 
against  the  maker.    (Sands  agt.  Aniitt- 
ley,  56  Barb.,  598.) 

12.  The  cause  of  action  accrues  when 
the    right    to    prosecute    the     action 
begins.  And  if  an  action  is  commenced 
within  six  years  from  the  time  of  the 
demand,  it  is  not  barred  by  the  statute 
of  limitations.  (Id.) 

13.  Upon  a  recovery  on  a  premium  note, 
for  the  non-payment  of  assessments, 
the  plaintiff  is  entitled  to  interest  from 
the  time  when  the  assessments  became 
payable.    (Id.) 

14.  M.  having  possession  of  lands,  under 
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a  contract  for  their  purchase  from  C., 
effected  an  insurance  on  the  buildings 
thereupon,  and,  after  they  were  in  part 
destroyed  by  tire,  directed  the  insurer 
to  pay  the  loss  to  C.,  and  at  the  same 
time  assigned  to  C.  the  policy :  the 
insurer  refused  to  approve  of  the 
assignment,  because  it  included  the  in- 
surance upon  the  buildings  destroyed  ; 
the  assignment  then  being  amended, 
by  consent  of  parties,  to  meet  the  in- 
surer's objection,  the  latter,  reciting 
that  C.  had  purchased  the  property, 
indorsed  an  approval : 

Held,  there  was  no  breach  of  a  condition 
not  to  assign  without  the  insurer's  ap- 
proval. (Manley  agt.  Insurance  Com- 
pany of  JV".  America,  1  Lansing,  '20.) 

15.  It  may  be  inferred,  under  such  cir- 
cumstances, that  the  assignment  was 
made  to  take  effect  on  the  insurer's 
approval.  (Id.) 

16.  An  assignment    so    made  does    not 
violate  a  condition  which  requires  that 
the  consent  of  the  insurer  shall  precede 
the  assignment.  (Id.} 

17.  A  transfer  by  the  assured  of  a  portion 
of  the  thing  insured,  does  not  avoid  the 
policy  as    to  his  remaining  interest. 


18.  The  decisions  in  Tillou  agt.  The 
Kingston  Hut.  Ins.  Co.,  (1  Seld.,  405,) 
and  Murdoch  agt.  The  Chenango  Co. 
Mut.  Ins.  Co.,  (2  Coins.,  201,)  explained, 
and  the  difference  in  practice,  in  like 
cases,  at  the  time  of  those  decisions  and 
under  the  Code,  pointed  out.  (Id.) 

INSURANCE,    (LIFE.) 

1.  Where  a  wife's  interest  in  her  hns- 
bands's  life    is  insured,  and  the   hus- 
band's notes  are  received  by  the  in- 
surers for  the  premium,  and  receipted 
on  the  policy  as  so  much  cash,  it  is  a 
receipt  in  payment  as  cash ;   and  by 
giving    the    same,    the    insurers    are 
estopped  from  denying  the  payment 
of  the  premium  in  cash.     Such  receipt 
is  a   part  of  the  agreement.      (Baker 
agt.  The.   Union  Life  Insurance  Com- 
pany, 6  JKobt.,  393.) 

2.  Under  such   circumstances,  the  wife 
may  recover  upon  the  policy,  after  her 
husband's  death,  although  a  note  given 
by  him  for  premiums  was  past  due 
and  unpaid  at  the  time  of  his  death ; 
where  there  is  no  proof  that  the  wife 
was  aware  that  her  husband  gave  his 
notes    for    the    premium;'  instead  of 
paying  them  in  cash.     (Id.) 

3.  Yet,  even  if  the  wife  had  given  the 
notes  herself,  or  was  cognizant  of  the 


fact  that  they  were  given  instead  of 
money,  for  the  premium,  the  policy— 
though  there  be  a  memorandum  there- 
on to  the  effect  that  if  any  promissorT 
notes  given  under  such  policy  are  not 
paid  at  maturity,  the  policy  shall  be- 
come void — is  not  void  because  of  the 
payment  of  notes  given  by  the  insured, 
but  voidable  only  at  the  election  of  the 
company.  (Id) 

4.  If  the  insurers,  instead  of  electing  to 
avoid  the  policy  on   account  of   the 
omission  to  pay  premium  notes  when 
due,  assent  to  the  delay,  and  take  no 
step  indicating  an  intent  to  forfeit  the 
policy,  payment  of  the  notes  at  maturity 
will  be  deemed  waived.   (Id.) 

5.  Knowledge  on  the  part  of  the  insurers, 
of  the  nonpayment  of   the   premium 
note,  is  a  notice  of  the  breach,  and 
any  subsequent  extension  of  the  time 
is  a  full  waiver  of  the  forfeiture.    (Id.) 

6.  Where  it  appeared,  in  an  action  upon 
a  life  of  policy,  that  upon  the  few  oc- 
casions on  which  the  assured  was  in- 
disposed during  a  period  of  three  years- 
immediately  prior  to  making  the  ap- 
plication for  the  policy,  a  particular 
physician,  and  he  alone,  was  called  in 
to  attend  him : 

Held,  that  this  constituted  such  physician 
the  "usual  medical  attendant''  of  the 
applicant,  within  the  ordinary  and 
popular  acceptation  of  the  term,  and 
for  the  purpose  of  construing  a  rep- 
resentation on  that  subject  contained 
in  the  application.  (Monk  agt.  The 
Union  Mutual  Life  Ins.  Co.,  (i  Kobt., 
455.) 

7.  Whether  the  answer  given  by  the  ap- 
plicant for  a  policy  upon  his  life,  to  a 
question  as  to  the  name  and  residence 
of  his  "  usual  medical   attendant,"  iu 
which  he  states  that  "he  has  none," 
be  true  or  not,  is  a  question  of  fact,  to 
be  determined  in  the  same  manner,  and 
upon  the  same  principles,  as  any  other 
fact.     If  the  answer  be  shown  to  be 
untrue,  no  recovery  can  be  had,  upon 
the  policy.    (Id.) 

8.  The  term  "  assured,"  in  a  policy  of 
life  insurance,  obtained  by  the  person 
whose  life  is  insured,  for  the  benefit 
of  another,  is  to  be  construed  as  in- 
tended   to    designate    the    person  for 
whose  benefit  the  policy  is  obtained, 
and    not  him   whose  life  is  insured. 
(Hogle  agt.  The  Guardian  Life  Insur- 
ance Company,  6  Hobt.,  567.) 

9.  Hence,  notwithstanding  the  loss  is, 
by  the  terms  of  the  policy,  payable 
"to  the  assured,  his  executors,  admin- 
istrators and  assigns,"  the  person  for 
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whose  benefit  the  insurance  was  effect- 
ed, can  maintain  an  action  upon  the 
policy  ;  she  being  the  real  party  iu  in- 
terest. (Id.) 

10.  In  such  a  case  the  question  whether 
the  person  for  whose  benefit  the  policy 
is  obtained  has  au  higunible  interect  in 
the  life  of  the  person  insured  does  not 
and  cannot  arise.    (Id,) 

11.  Any  person  has  the  right  to  insure 
his   own   life,   though   he  does  it  for 
the  benefit  of  another;  and  he  may 
have  the  loss  payable  to  the  assured, 
or  to  hie  own  assignee  or  appointee. 
(/<*.) 

12.  A  policy  of  insurance  effected  bv  a 
person,  upon  his  own  life  may  be  dis- 
posed of  as  the  insured  sees  fit.  (Id.) 

13.  Where  an  applicant    for  insurance 
upon  his  own  life,  stated,  in  his  ap- 
plication, that  he  had  never  had  any 
"  serious  illness,"  except  a  fever,  seven 
years  before : 

Held,  that  this  was  to  be  deemed  the 
mere  expression  of  an  opinion  as  to  the 
character  of  a  more  recent  illness,  and 
was  neither  a  warranty  nor  a  misrep- 
resentation. (Id.) 

14.  A  statement  made  by  the  applicant, 
in  answer  to  the  question  put  by  the 
examining  physician,  as  to  the  con- 
dition ol   certain  internal  organs,  will 
not  be   deemed   a    misrepresentation, 
where  it  appears  that  the  insurers  did 
not  rely  upon  what  the  applicant  told 
the  physician,  but  on  the  physician's 
report,  as  embodying  the  professional 
opinion,  not  the  applicant's  statements. 
(Id.) 

See  EVIDEKCE.    (Id.) 

15.  Where  a  testator  had  caused  his  life 
to  be  insured  by  an  insurance  company, 
whose  charter  contained  a  clause  per- 
mitting them  to  "  issue  policies  of  in- 
surance upon  the  life  of  any  person, 
expressed  to  be  for  the  benefit  of  any 
woman,    minor    or    minors,"    which 
should ''enure to    the  benefit  of  such 
person  or  persons  so   expressed,     *  * 
independently  of  the  one  whose  life  may 
be  thus  insured,  as  well  as  his   or  her 
creditors  ;"  and  the  policy  of  insurance 
declared  the  same  to  be  "  for  the  sole 
and  separate  use  and  benefit  of  his 
three  children,"  naming  them,  the  said 
sum  "  to  the  said  assured,  their  execu- 
eors,  administrators  or  assigns ;"  and 
he  afterwards,  by  his  will,  gave  and 
devised  the  policy  to  his  executors,   in 
trust   for  certain  different    purposes: 
Meld,  1.  That  the  children  of  the  per- 
son insured,  so  named,  were  vested, 
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upon  the  delivery  of  the  policy,  with 
the  entire  benefiicial  interest  in  the 
sum  insured.  2.  That  such  children, 
and  not  the  executors,  were  entitled  to 
the  sum  insured  by  the  policy.  3. 
That  it  was  the  intention  of  the  legis- 
lature to  remedy  the  defect  in  the  com- 
mon law,  by  the  charter  of  the  com- 
pany, so  as  to  permit  a  man,  while 
prosperous,  to  make  a  certain  and  ab- 
solute prevision  for  his  family  in  case 
of  adversity,  and  one  that  should  not 
be  liable  to  any  contingency  arising 
from  his  acts  or  debts.  (Ruppert  agt. 
The  Union  Mutual  Iiis.  Co..  7  Bobt.. 
155.) 

INTEREST. 

See  DEBTOR  AND  CREDITOR.    (2  Daly.) 
INSURANCE  (FIRE).    (56  Barb.) 

INTERNAL  REVENUE  ACT. 

1.  The  defendants  entered    into  a  con- 
tract to  deliver  a  quantity  of  alcohol 
''  on  board  vessel  under  the  tax  law, 
from  20th  of  August  to  31st  August, 
1862,  duty  paid.''    Subsequently,  the 
secretary  of  the  treasury,  by  authority 
of  law,  postponed  the  time  when  the 
act  to  provide  internal  revenue  was  to 
go  into  operation,  from  the  1st  of  Aug- 
ust to  the  1st  of  September  ;  in  conse- 
quence of  which  there  was  no  tax  im- 
posed  upon  alcohol  during  the  month 
of  August.    In   an   action  to  recover 
damages  against  the  defendants,  they 
having  refused  to  perform  the  contract. 
Held,  that  performance  had  not  been 
rendered  impossible  by  the  act  of  the 
law,  and  the  defendants  were  not  ex- 
cused.    (Baker  agt.  Johnson,  42  N.  Y., 
126.) 

2.  Where  a  quantity  of  whisky  was  sold 
by  the  plaintiff's  assignor  to  the  de- 
fendant, for  $1.45  a  gallon,  at  a  time 
when  the  tax  imposed  upon  that  article, 
by  the  government,  was  $2  per  gallon, 
the  bill  of  sale  stating  the  price  to  be 
$2.45  per  gallon  ;  Held,  that  the  sale  at 
a  price  less  than  the  amount  of  the  tax 
was,  under  section  21  of  the  act  of  con- 
gress of  1867,  (14  U.  S.  Stat.  at  Large 
471,)  prima  facie  evidence  that  the  tax 
had  not -been  paid;  and  that  the  intent 
to  avoid  the  tax  was  inferred  from  the 
piice  at  which  it    was  sold,  and  the 
statement,  in  the  bill  of  sale,  of  a  price 
greater  than  the  amount  of  the  govern- 
ment duties.    (Kessel  agt.  Albetit,  56 
Barb.,  362.) 

3.  The  court  is  bound  to  take  judicial  no- 
tice of  the  statutes  relating  to  internal 
revenue,  and  not  to  suffer  the  collec- 
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tion  of  any  debt  prohibited.  And  if  a 
vendor  has  apparently  violated  them 
iu  the  particular  above  mentioned,  it  is 
incumbent  on  him  to  show  either  thai 
the  tax  has  been  paid,  or  that  he  die 
not  intend  to  avoid  the  payment. 
(Id.) 

4.  Independently  of  the  statute   making 
it  prima  facie  evidence  thereof,  (14    U. 
S.  Stat.  at  Large,  471,  $  21.  i  no  othet 
conclusion  can  be  reasonably   drawn 
from  the  sale  of  an  article  for  less_  than 
the  tax  imposed    by  law,   upon   it,   in 
the  absence  ol  proo'f  of  the  payment  of 
each  tax,  than  an  intention  to  evade 
such  payment.     (Id.) 

5.  This  conclusion  is  strengthened  where 
it  appears  that  iu  the  bill  of  sale  the 
price  of  the  thing  sold  is  stated  at  a 
sum  larger  than  the  amount  of  the  tax. 
although  the  actual  price  was    less. 
(Id.) 

k  IRREGULARITIES. 

1.  An  irregularity  in  the  appointment  of 
a  referee  will  be  waived  by  the  appear- 
ance of  a  party  before    him  and    pro- 
ceeding with  the  reference,  for  several 
days,  without   making  any   objection. 
(Q'uinn  agt.  Lloyd,  7  Robt.,  157  •) 

2.  Defects  in  a  summons  and  a  copy  of 
papers  served,  are  mere  irregularities, 
and  if  not  relied  on  in  the  notice  of 
motion,  cannot  be  regarded.   The  same 
rule  applies  in  case  of  an  order  to  show 
cause,  as  well  as  of  a  notice  of  motion. 
Skinner  agt.  Noyes,  7  Robt    228.) 

See  INFANTS.    (Id.) 

JERSEY  CITY. 

See  JUKISDICTION.    (42  XT.  Y.) 

JOINT  CONTRACTORS. 

1.  The  375th  section  of  the  Code  applies 
only  to  courts  of  record,  and  does  not 
supersede  the  remedy  by  action,  after  a 
judgment  has  been  recovered  against 
joint  contractors,   upon  a   service  of 
summons   on  one  only.    (Prince  agt. 
Cujas,  7  Robt..  76.) 

2.  It  is  more  than  doubtful,  whether  the 
first  judgment  is  one  in  personam  as  re- 
gards the  party  not  served,  so  as  to  re- 
quire an  application  for  leave  to  sue 
under  section  71  of  the  Code.     If  it 
were,  the  omission  to  set  up  such  leave 
is  no  cause  for  demurrer,  the  remedy 
being  by  motion  to  set  aside  the  com- 
plaint or  summons.    (Id.) 


JOINT  DEBTORS. 

1.  The  rule  is  well  settled,  that  at  law 
the  representatives  of  a  deceased  joint 
debtor  are  not  liable  upon  the  joint  ob- 
ligation.    (Hulbert  agt.  Ferguson,  ante, 
474.) 

2.  And  equity  will  interpose  in  such  case 
only  upon  proof  or  presumption  that 
the  note  or  obligation  was  made  joint 
by  mistake,  when  it  should  have  been 
several,  and  that  such  a  presumption 

will  arise  only  where  the  deceased, 
whose  representatives  are  sought  to  be 
charged,  was  beneficially  interested  in 
the  incurring'  of  the  obligation  ;  never 
where  he  is  a  mere  surety.  (Id) 

3.  Where  the  complaint  in  such  action 
does  not  allege  that  there  was  any  mis- 
take in  giving  the  joint  note  sued  on, 
and  that  it  appears  from  the  complaint, 
that  the  deceased  was  a  mere  surety 
and  not  beneficially  interested  in  the 
credit  given  upon  the  note,  the  com- 
plaint, on  demurrer,  is  fatally  defec- 
tive.    (Id.) 

See  ADMINISTRATOES.    (42  Jf.  Y.) 


JOINT  LIABILITY. 

.  Plaintiff  having  acted  for  both  defend- 
ants, as  administrator  of  an  estate,  on 
an  accounting  before  the  surrogate  and 
on  appeal  from  the  decree  thereupon, 
and  their  management  of  the  estate  be- 
ing the  subject  for  consideration  before 
the  surrogate,  they  were  "united  in 
interest"  (Code,  $  119),  and  jointly  lia- 
ble for  plaintiff's  fees  and  disburse- 
ments. (Myyatt  agt.  Willcox,  1  I/ant- 
ing, 55.) 


JOINT  OWNERS. 

1.  An  action  oy  two  joint  owners  of  prop- 
erty, against  a  third,  to   recover  their 
shares  of  the  purchase  money,  on  a  sale 
of  the  whole  property  by   the  latter, 
will  be  sustained  by  proof  of  the  sale 
by  the  defendant,  and  of  the  extent  of 
plaintiff's  interests.    The    latter  may 
be  proved  by  the  admission  of  the  de- 
fendant, either  in  writing  or  verbally  ; 
and  if  so  proved,  there  is  no  question 
arising  under  the    statute  of    frauds. 
(Dodge  agt.  Clyde,  7  Robt.,  410.) 

2.  Services  rendered  by  the  plaintiffs  in 
and  about  the  defendant's  business  con- 
stitute a  sufficient  consideration  for  the 
plaintiffs'    interests    in    the    property. 
{Id.) 
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JOINT  TRESPASS. 

1.  Where  the  employee  of  a  railroad 
company,  in  the  course  of  his  employ- 
ment, commits  an  assault  and  battery 
upon  a  passenger,  about  to  enter  the 
care,  witnout  a  ticket,  it  is  a  joint  tree- 
pass,  for  which  a  joint  or  several  action 
against  either  the  principal  or  agent 
could  be  sustained.  (Priest  agt.  Hudson 
2iiver  tf.B.  Co.,  ante,  456.) 

.2.  Such  an  action  is  barred  by  the  two 
years  statute  of  limitations.  (Id.) 

JUDGE'S  CHARGE. 

JSee  PARTNERSHIP.     (1  Lansing.) 

JUDGMENT 

1.  Where  a  justice  of  the  peace,  acting  a" 
a  court  of  special  sessions,  after  arrest 
of  the  defendant  upon  a  warrant  duly 
issued,  for  assault  and  battery,  and  a 
plea  of  guilty  by  him  upon  the  trial, 
imposes  a  fine  upon  the  defendant 
•which  is  clearly  erroneous — being  ex- 
cessive and  much  larger  than  the  jus- 
tice, as  a  court  of  special  sessions,  has 
a  right  to  inflict,  such  judgment  is 
voidable,  but  not  void.  (Clark  agt. 
Holdridye,  ante,  320.) 

•2.  The  justice  having  jurisdiction  of  the 
person  of  the  defendant,  although  he 
errs  in  judgment,  he  is  protected  upon 
the  principle  of  judicial  irresponsibility. 
(Id.) 

•3.  A  judgment  recovered  against  a  de- 
fendant who  was  not  served  with  pro- 
cess, and  bad  no  knowledge  of  the 
suit,  but  for  whom  an  attorney  appear- 
ed without  authority,  cannot  be  attack- 
ed for  want  of  jurisdiciion  in  any  col- 
lateral proceeding,  and  is  binding  upon 
such  defendant.  (Brown  agt.  Nichols. 
42  N.  Y.,26.) 

4  It  stems,  that  defendant  may  seek  re- 
lief from  snch  unauthorized  appearance 
by  direct  application  in  the  action. 
Id.) 

•5.  Upon  filling  a  report  of  referees,  ap- 
pointed to  settle  controversies  between 
the  reciever  of  a  corporation  and  the 
debtors  or  creditors  of  such  corporation, 
under  the  provisions  of  the  statute  en- 
titled •'  Of  proceedings  by  and  against 
corporations ''  (2  R.  S.,  469,  $  73), 
formal  entry  of  judgment  is  authorized 
and  proper.  (Austin  agt.  Mawdvn,  42 
If.  £,  155.) 

•See  EXECUTION.  (Id.) 
ARREST.  ('2  Daly.) 
MUNCIPAL  CORPORATIONS.  (Id.) 


6.  A  judgment  at  general  term  on  appea* 
from  one  at  special  term,  which  merely 
affirms  the  latter,  and  does  not  award 
a  new  judgment  for  the  whole  amount 
recovered,  but  only  the  costs  of  the  ap- 
peal, is  a  judgment  for  such  costs  only. 
A  satisfaction   of  it    only   discharges 
such  costs,  and  neither  operates  as,  nor 
warrants  a  discharge  of,  the  judgment 
appealed  from,  or  a  prior  judgment  en- 
tered up  and  allowed  to  stand  as  secu- 
rity for  the  same  claim.     (JJeers  agt. 
Bendrickson,  6  Holt..,  53.) 

7.  A  judgment  against  an  individual,  as  a 
defendant,  by  a  name  which  is  not  his 
in  contemplation  of  law,  cannot  be  en- 
forced against  him.     Nor  will  a  judg- 
ment in  an  action  in  which  the  defend- 
ant is  denominated,  in  all  the  proceed- 
ings therein,  by  a  different  name  from 
that  of  a  particular  existing  individual, 
be  of  any  avail  against  the  latter,  even 
if  entered  up  against  him  by  his  real 
name ;  although  process  in  such  action 
was  served  upon  him  when  the  name 
of  the  defendant  in  such  process  was 
not  his  ;  because,  unless  he  actually  ap- 
peared in  such  action,  no  jurisdiction 
over  him  was  obtained  therein  by   the 
service  of  such  process.     (Moulton  agt. 
JDe  ma  Carly,  6  Robt.,  470.) 

8.  In  order  to  entitle  any  person  to  relief 
from  a  judgment  so  entered  against  him, 
in  an  action  so  conducted,  by   motion, 
he  must  admit  that  he  was  the  actual 
defendant  named  in  such  action,  if  he 
place  his  claim  to  relief  solely  upon  the 
ground  of  the  non-service  of  the  sum- 
mons upon  him.     (Id.) 

9.  A    satisfaction   piece  of  a  judgment 
will  not,  in  equity,  be  either  reformed 
or  considered  efficacious  for  any  other 
purpose  than  that  expressed  on  its  face, 
when  executed  in  the  precise  form  in 
which  it  was  intended  by  both  parties 
to  be  executed,  and  no  mutual  mistake 
has  occurred  as  to  its  terms ;  notwith- 
standing evidence  of  an  intention  of 
both  parties  to  accomplish  more,  by  it, 
than  it,  purports  to  authorize,  to  wit, 
to  satisfy  a  whole  claim  of  which  such 
judgment  formed  but  part,  and  the  pay- 
meat  of  the  sum  of  money,  less  than 
the  amount  of  such  claim,  but  more 
than  such  judgment,  to    obtain    such 
satisfaction  piece.     (Beert  agt.  Mend- 
rickson,  6  Hvbt.,  53.) 

10.  A  mere  satisfaction  piece  of  a  judg- 
ment is  only  an  authority  to  enter  a 
satisfaction,  and  docs  not  satisfy  such 
judgment  until  the  entry  is  made  on  tha 
roll  by  the  clerk.    (Id.) 

11.  An    attorney,  who  has  obtained    a 
judgment  and*  executed  a  satisfaction 
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piece  thereof,  which  he  acknowledges 
only  as  having  executed  it  as  such  at- 
torney, before  a  proper  officer,  who  so 
states  in  his  certificate  of  acknowledg- 
ment, must  be  deemed  to  have  execu- 
ted it  solely  as  such,  and  not  as  an 
assignee  thereof,  although  it  has 
been  assigned  to  him ;  particularly 
where  the  assignment,  although  con- 
taining an  express  power  to  satisfy  such 
judgment,  and  duly  acknowledged,  is 
not  filed  by  him  with  the  clerk  of  the 
court,  pursuant  to  the  statute.  (3  R. 
8.,  640,  6  24  ;  JT.  Y.  Sees.  L.  1834,  ch. 
262,  $  a,)  (Id.) 

12.  Whether  when  such  assignment  is  a 
mere  security  for  a  debt,  and  restricts 
the    authority  to  satisfy,  to    a  ''  pay- 
ment" of  the  judgment,  the  latter  can 
be  exercised  so  as  to  make  a  satisfaction 
piece  given  by  virtue  of  it  valid,  when 
executed  upon  payment  of  less  than  the 
full  amount?     Quere.     (Id.) 

13.  The  reduction  by  the  court  of  a  judg- 
ment for  a  claim  into  a  mere  security 
therefor,  upon  giving  permission  to  the 
party    against  whom   it  was   entered 
to  defend  the  action,  takes  such  claim 
put  of  any  merger  in  such  judgment, 
and  renders  any  prior  assigment  of  the 
latter   nugatory,  and    the  assignee    is 
bound  by  such  change  of  thecharacter  of 
the  judgment,  when  he  has  notice  of 
and   resists   the   application  therefor. 
(Id.) 

14.  Where  a  person,  in  taking  an  assign- 
ment of  a  judgment  acts  for  the   judg- 
ment debtor,  and  takes  the  assignment 
for  his  use,  he  has  a  right  to  hold  it  as 
a  valid  security,  for  the  money  he  ad- 
vances on  its  purchase,  and,  in  case  of 
non-payment    of   that  money  by  the 
debtor,  to  enforce  the  judgment  against 
any  property  on  which  it  is  a  lieu. 
(C'arnea  agt.  Platt,  6  Molt.,  271.) 

15.  In  order  to  render  one  an  assignee 
of  a  judgment,  it  is  at  least  necessary 
that  he  should  have  agreed  to  become 
euch,and  have  furnished  the  necessary 
sum  before  the  assignment  is  delivered 
and  the  money  iniid  to  the  attorney  for 
the  assignor.     (Conor  agt.  Henistein,  6 
Roll.,  552.) 

16.  The  execution  by  a  creditor  of  an  as- 
signment of  a  judgment  in  blank,   and 
subsequently  by  agreement  with  the 
judgment  de'btor,  tilling  it  up  with  the 
name  of  a  third  person,  will  not  legal- 
ly make  the  latter  an  assignee,  where 
the  real  debtor  has,  under  the  coercion 
of  a  levy,  actually  paid  the  amount  to 
the  judgment  creditor.      Such  debtor 
cannot  take  a  blank  assignment  after 
such  payment,  so  as  to  make  any  one 


assignee  whom  he  may  afterwards  s  o 
lect  for  the  purpose.     (Id.) 

17.  A  judgment  cannot  so  be  kept  alive? 
after  being  satisfied  iu  law.     (Id.) 

See  ATTORNEY.     (Id.) 
JURISDICTION.    (Id.) 
LEASE.     (Id.) 
PRACTICE.    (Id.) 

18.  It  is  no  ground  of  objection  to  a  judg- 
ment, that  it  does  not  expressly  adopt 
the  findings  of  the   referee   upon   the 
facts  and  law  as  the  court's.  The  Code 
declares  the  referee's  findings  to  be  those 
of  the  court,  and  there  is,  therefore,  no 
necessity  to  reiterate  them.    Assuming 
the  referee  to  take  the  place  of  a  jury, 
it  never  was   deemed   necessary  nor 
even  customary  to  repeat,  in  the  judg- 
ment of  the  court,  the  findings  of  the 
jury  in  their   verdict  upon   particular 
issues.    (Currie  agt.  Cowles,  7  Robt.,  3.). 

19.  Where  a  judgment  against  two  de- 
fendants was  entered,  upon  an  appear- 
ance and  otter  to  allow  judgment,  sign- 
ed by  an  attorney  as  "defendants'  at- 
torney," the  summons,  complaint,  ap- 
pearance, oifer,  its  ncceptance,  proof 
of  service  and  judgment  were  all  of  the 
same  date,  and   the  attorneys  for  the 
plaintiffs  occupied  the  same  office  with 
the  attorney  appearing  for  the  defend- 
ants, upon  an  affidavit  of  one  of  the  de- 
fendants, denying  that  he  was  ever  in- 
debted to  the  plautifts,  or  a  partner  of 
the  other  defendant ;  that  he  was  ever 
served  with  process  in  the  action ;  or 
ever  authorized  the  attorney  who  ap- 
peared, or  any  one  else,  to  appear  for 
him  ;  ever  saw  such  attorney  or  heard 
of  him  ;  or  ever  knew  of  the  existence 
of  the  judgment,  until  the  sheriff  levied 
on  his  goods,  two  years  after  the  judg- 
ment was  entered  ;  the  plaintiffs  hav- 
ing made  no  attempt  previously  to  col- 
lect it,  although  the  defendant  making 
such  affidavit,  did  business  iu  the  same 
city  with  them,  all  the  time,  and  was 
fully    responsible ;    Held,    that    these 
facts,  uncontradicted  and  unexplained, 
warranted  the  setting  aside  and  vacat- 
ing of  the  judgment  and  execution,  as 
to  such  defendant.     '  Yates  agt.  Horan- 
son,  7  Robt.,  12.) 

20.  Held,  also,  that  if  there  was  collusion 
in  the  entry  of  the  judgment,  any  ques- 
tion as  to  the  authority  or  responsibil- 
ity of  the  person  who  appeared  for  the 
defendants    was    wholly    immaterial. 
(Id.) 

21.  Questions  as  to  the  regularity  of  a, 
judgment,    because    of    the    insertion 
therein  of  costs  without  notice  of  tax-  . 
ation,  or  the  omission  to  insert  in  the; 
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record  the  apppoiut.ment  of  a  guardian 
ad  lilem,  cannot,  be  considered  on  a 
motion  to  set  aside  the  judgment, 
•where  no  such  irregularities  are  speci- 
fied in  the  order  to  show  cause.  (Qra- 
ham  agt.  Pinckney,  7  Robt.,  147.) 

-22.  Where  a  defendant  has,  by  his  laches, 
deprived  himself  of  any  legal  right  to 
set  up  the  defense  of  infancy  to  avoid 
his  contract,  the  court  will  not  aid  him 
by  setting  aside  a  judgment  for  the 
purpose,  regularly  entered  against  him 
by  default.  (Id.) 

"23.  There  is  no  reason  for  applying  to 
the  court  for  orders  directing  judgments 
to  be  discharged  of  record,  under  the 
act  of  May  14,  1845,  amending  the  act 
of  April  18,  1838,  "for  the  relief  of 
partners  and  joint  debtors."  (Faulk- 
ner agt.  Suydam,  7  Robt.,  614.) 

34.  The  proper  course  is  for  the  parties 
to  present  to  the  clerk  the  memoran- 
dum mentioned  in  the  act  of  1845,  with 
such  proof  of  the  assignment  as  can  be 
obtained,  and  to  request  him  to  satisfy 
the  judgment  as  to  the  compromising 
debtor.  If  the  clerk  refuse  to  satisfy 
the  judgment,  application  may  then  be 
made  to  the  court  for  an  order  directing 
him  to  do  so ;  on  which  application 
the  court  will  direct  to  whom,  and  in 
what  manner,  notice  of  the  application 
shall  given.  (LI.) 

•25.  The  receipt  by  a  plaintiff  from  one  of 
two  joint  contractors,  of  the  amount  of 
a  judgment  in  his  favor  ,against  both 
(including  the  costs  of  the  action  in 
which  it  was  obtained),  pending  an  ap- 
ppeal  from  such  judgment  by  the  other 
joint  contractor,  and  its  subsequent  re- 
versal, with  an  order  for  a  new  trial, 
on  such  appeal,  with  costs  to  abide  the 
•event,  if  such  receipt  be  set  up  bv  the 
party  appealing,  in  an  additional  and 
supplemental  answer  put  in  by  him  by 
leave  of  the  court,  after  such  reversal, 
without  any  terms  imposed  as  a  condi- 
tion for  such  leave,  entitle  such  defend- 
ants to  a  verdict  and  judgment  in  their 
favor  on  the  whole  record,  together 
with  the  entire  costs  of  defending  such 
suit,  including  those  on  the  appeal. 
(Brown  agt.  Richardson,  7  Robt.,  57.) 

•26.  Although  in  such  case  the  plaintiff 
might  be  entitled  to  a  verdict  on  issues 
made  before  the  filing  of  the  additional 
and  supplemental  answer,  yet  the  de- 
fendants are  entitled  to  a  verdict  on  the 
issues  raised  by  such  answer  when  its 
allegations  are  proved,  and  the  latter 
verdict  controls  the  former,  so  as  to 
give  the  defendants  judgment  on  the 
whole  record.  (Id  ) 

27.  The  payment  of  the  judgment  during 


the  litigation,  and  the  voluntary  receipt 
of  the  same  by  the_  plaintiff,  precluded 
him  from  prosecuting  such  action  to  re- 
cover the  amount  due  him,  or  any  costs; 
while  the  successful  prosecution  of  his 
appeal  b  v  the  defendant  who  appealed, 
entitled  him  to  proceed  with  the  actiou 
and  bring  the  issues  therein  to  trial  (in- 
cluding that  made  by  the  supplemental 
answer),  in  order  to  determine  his  right 
to  costs,  including  those  of  the  appeal, 
which  were  to  abide  the  event  or  the 
suit.  (Id.) 

28.  Where  a  guardian  ad  litem  for  an  in- 
fant defendant  has  been  actually  ap- 
pointed  before  the  expiration  of  the 
time  to  answer,  an  attorney's  notice  of 
appearance  for  him  will  be  deemed  to 
have  been  authorized  by  such  guardian; 
and  the  judgment  will  not  be  rendered 
void   by  the  omission  to  insert  in  the 
record  the  appointment  of  snch  guard- 
ian ad  litem.     ( Graham  agt.  Pinckney 
7  Robt.,  117.) 

29.  Where  the  court,  in  an  action  to  set 
off  judgments,  directs  such  set-off  to  be 
made,  upon  condition  that  the  plaintiff 
pay  the   costs  of  supplementary  pro- 
ceedings instituted  by  the  defendant  on 
the  judgment  against  the  plaintiff,  and 
deliver  to  the  defendant  a  receipt  by 
the  plaintiff,  applying  the  amount  of 
the  defendant's  judgment  on  the  judg- 
ments held  by  the  plaintiff  against  the 
defendant,  the  latter  cannot  refuse  to 
accept  such  costs  and  receipt  on  the 
ground    that  the    plaintiff  could    not 
properly  give   the   receipt  or  pay  the 
costs,  inasmuch  as  it.  would  be  a  viola- 
tion of  the   injunction  in  the  supple- 
mentary   proceedings.      (Butler    agt. 
Niles,  7  Robt.,  336.) 

30.  The  acts    being  authorized  by  the 
judgment  of  the  court,  in  a  case  within 
its  jurisdiction  and  powers,  such  judg- 
ment is  necessarily  a  complete  justifica- 
tion for  all  acts  done  under  it.     (Id.) 

31.  At  most  the  giving  the  receipt  and 
paying  the  costs,  if  it  could  be  regarded 
as  a  violation  of  the  injunction,  would 
merely  subject  the  plaintiff  to  punish- 
ment as  for  a  contempt,  and  would  not 
render  the  receipt  or  payment  ineffect- 
ual or  invalid.     (-Id-) 

OF  DISMISSAL.    See  COMPLAINT.    (Id.) 
AMENDING  OR  MODIFYING.  See  AMEND- 
MENT ;  GENERAL  TERM. 
See  ATTORNEY.    (Id.} 

DEFAULT.    (Id.) 

REFEREE.    (Id.) 

TRIAL.    (Id.) 

32.  A  judgment  entered  upon  the  report 
of  a  referee  will  not  be  reversed  for  aa 
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error  in  admitting  improper  testimony, 
•where  it  appears  that  such  testimony 
could  not  have  influenced  the  referee 
in  any  of  his  findings  of  fact,  nor  have 
affected  the  decision  of  the  legal  ques- 
tion involved,  the  legal  conclusion 
being  warranted  by  the  facts  found. 
(Klock  agt.  Buell,  56  Barb.,  398.) 

See  GUARANTY.  (Id.) 

LIMITATIONS,  STATUTE  OF.    (Id.) 
VENDOR  AND  PURCHASER.    (Id.) 

33.  A  judgment    entered    by  a   county 
clerk,  on  the  transcript  of  a  judgment 
of  a  justice's  court,  must  be  docketed 
in  the  same  manner  as  the  judgment 
of  a  court  of  record.     (Blossom  agt. 
Barry,  i  Lansing,  190.) 

34.  Section  63  of  the  Code,  refers  to  and 
adopts,   in   this   respsct,    the   existing 
provisions  of    the    .Revised    Statutes. 
(Id.) 

35.  Plaintiff   obtained    judgment   in   an 
action  on  contract,  before  a  justice  of 
the  peace,  against  H.  and  C.,  and  filed 
a    transcript  with    the   county    clerk, 
who   docketed  it  under  the  letter  H 
only: 

Held,  the  judgment  was  a  lien  upon  C.'s 
real  estate,  as  against  him,  and  as 
against  subsequent  purchasers  with 
notice.  (Id.) 

36.  C.,  after  such  entry  of  the  judgment, 
sold  his  real  estate,  the  only   property 
from  which  the  debt  could  have   been 
made,  to  M. ;  and  in  an  action  by  plain- 
tiff against  the  county  clerk,  foi  neglect 
to  make  a  proper  docket,  it  failing  to 
appear  that  M.  did  not  have  notice  of 
the  judgment  when  he  purchased  : 

Seld,  the  action  was  not  sustained.  (Id.) 

37.  Otherwise,  it  seems,  if  plaintiff  had 
shown  an    absolute  loss  of  his  judg- 
ment   through    defendant's     neglect. 
(Id.) 

38.  An    execution    was    issued    to    the 
sheriff  in  September,  J838;  on  the  :>titli 
of  the  same  month   he  caused  notice 
of  the  sale  of  certain  real  estate,  be- 
longing  to   the  judgment   debtor,  for 
the   1st  November  ending,   to^be  in- 
serted in  a  newspaper,  printed  in  the 
proper  county,  and  continued  once  a 
week,  for  six    successive    weeks,  and 
sold  said  property  under  the  execution, 
at  an  adjourned  day  of  sale.  The  judg- 
ment debtor  died  in  October,  1838: 

Seld,  a  valid  sale,  as  against  the  heirs- 
at-law  of  the  judgment  debtor,  not- 
withstanding the  hitter's  death  pending 
the  advertisement.  (  Wood  agt.  Moor- 
house,  I  Lansing,  405. ) 


39.  Notices  of  the  sale  were  posted  by  the 
sheriff  for  a  shorter  time  i.hau  directed 
by  the  statute  ;  the  plaintiff  in  the  ex- 
ecution purchased  at  the  sale,  without 
knowledge  of  the  irregularity,  for  less 
than  his  judgment,  and  assigned  the 
certificate,  for  a  valuable  consideration; 
and  the  same  was  several  times  further 
assigned  to   assignees   for  value   and 
without    notice;    and    within    fifteen 
months  after  the  sale,  the  last  assignee,, 
who  was  also  owner  by  assignment  of 
a  judgment  on  the  property,  redeemed 
the  premises,  and  obtained  a  sheriff's 
deed   thereof.      In    1843,  a    mortgage 
executed  in   1835,  upon  the   property, 
was  foreclosed,  the  property  sold,  and 
the    purshaser    entered  at  once    into- 
possession,  and,  continued   to   occupy 
through  those  claiming  under  him  all 
the  time  of  this  suit.    The  heirs  at-law 
of  the  judgment  debtor,  the  eldest  of 
whom,  at  the  time  of  his  death  (Octo- 
ber 1838, )  was  seven  years  of  age,  not 
being  made  parties  to  the  foreclosure,, 
brought  this  suit,  in   1862,  to  redeem 
the  property  from  the  said  mortgage: 

Held,  the  plaintiff's  title  in  the  property 
had  been  divested  by  the  executions 
sale,  redemption,  and  deed  thereon, 
and  the  complaint  was  properly  dis- 
missed. (Id.) 

40.  It,  seems,  the  purchaser  at  the  execu- 
tion sale,  though  plaintiff  in  the  execu- 
tion, was  not  chargeable   with  notice 
of    the   irregularities   in  the  sheriff's 
proceedings  under  the  execution.  (Id.) 

41.  And    it    seems,  although   the    court 
may,  on  motion,  set  aside  the  sale  for 
such  irregularities,  and  order  another, 
yet,    when    the  party    injured   delay* 
until  the  sale  has  been  consummated, 
or  until  the  time  for  making  a  motion, 
has  gone   by,  the   purchaser,  although, 
plaintiff  in  the  judgment,  must  be  con- 
sidered a  bo/ia  jtde  purchaser,  under  6, 
40,  2  R.  S  ,  369.    (Id.) 

42.  And  if  not  a  bona  fide  purchaser,  it 
seems,  if  he  has  assigned  the  certificate,, 
or  a  redeeming  creditor  has  acquired 
his  interest  for  value  paid,  the  judg-_ 
ment  debtor  cannot  assail  the  title  of 
such   purchaser,  or  creditor,  by  reasou 
of  defects  or  irregularities  in  the  pro- 
ceedings to  sell.  (Id.) 

43.  It  seems  that  every  person  buying  at 
a   sheriff's   sale,    for   the    purpose  of 
satisfying  an  honest  debt,  is  a  bonafida 
purchaser.    (Id.) 

44.  It  seems  that  the  statute  relating  to- 
the  time  and  manner  of  giving  notice 
is  directory   merely,   and  non-compli- 
ance   with    its     provisions    does-  not 


NEW  YORK  PRACTICE  REPORTS. 


615 


Digest. 


vitiate  the  sale ;  and  if  mandatory,  the 
remedy  ia  by  motion.     (Id.) 

45.  That  where  a  sale  is  made  in  viola- 
lation  of  law,  e.  g.,  at  a   time  before 
sunrise,   &c.,   the   purchaser  will   be 
presumed  to  know  the  law,  and  though 
lie  acts  in  good  faith,  that  is  not  in  ac- 
cordance therewith  ;   otherwise,  how- 
ever, where  the  sheiiff 's   proceedings 
have    been   irregular.     In    the   latter 
case,  the  purchaser  is  at  liberty  to  pre- 
sume that  the  officer  has  discharged  his 
official  duty.    (Id.) 

46.  Held,  therefore,  that  it  would  be  pre- 
sumed in  favor  of  the  proceedings  on 
the  redemption  in  question,  that  the 
money   was    paid    by    the  redeeming 
creditor  to  the  purchaser,  creditor,  or 
officer  making  the  sale,  as  required  by 
$$  59  and  60,  2  R.  S.,  373.    (Id.) 

47.  Also,  that  such  creditor  had  produced 
a  certified  copy  of  the   judgment  on 
•which  he  redeemed,  together  with  a 
verified  copy  of  the  assignment,  or  an 
affidavit  of  the  amount  due  (§  60.  (Id.) 

48.  Also,  that  such  creditor  had  caused 
the  execution  of  all  assignments  of  the 
certificates    to    be   acknowledged,    or 
proved  as  deeds,  as  required  (Id.  297, 
9  60,)  and  to  be  filed  in  the  office  of  the 
county  clerk-    (Id.) 

See  ESTOPPEL.    (Id.) 

JUDICIAL  DISCRETION. 

See  DISCRETION.    (1  Lansing.) 

JUDICIAL  SALE. 
See  COUNTY  COURT,  (I  Lansiny.) 


JUDICIARY. 

See  CONSTITUTION.    (42  N.  T.) 

JUNIOR    INCUMBRANCES. 

1.  A  mortgagee  is  not  justified  in  selling 
the  whole  mortgagee!  property  in  one 
parcel  (on  a  statutory  foreclosure,) 
when  one  standing  in  the  position  of 
junior  mortgagee,  or  as  the  owner  of 
the  property,  requests  a  sale  in  parcels, 
and  otters,  in  good  faith,  to  bid  the 
amount  of  the  mortgage  debr,  costs 
and  expenses  upon  a  specified  parcel, 
so  situated  that  it  can  be  conveniently 
sold  and  conveyed  separately,  although 
the  premises  are  described  in  the  mort- 
gage as  one  tract.  Such  a  sale  will  be 
set  aside  in  a  court  of  equity.  (Ells- 
worth, agt.  Lvcktcood,  42  a.  Y.,  81J.) 


2.  On  a  purchase  of  real  estate,  B.  (the 
purchaser)  gave  to  the  defendant  L. 
(the  vendor,)  a  mortgage  for  a  portiou 
of  the  purchase-money,  and  the  plain- 
tiff, under  au  arrangement  with  B., 
gave  his  note,  indorsed  by  M.,  in  pay- 
ment of  the  balance.  At  the  same  time 
B.  delivered  to  M.  a  conveyance  of 
the  premises,  absolute  in  term's,  and  M. 
gave  the  plaintiff  a  writing  to  the  effect 
that  he  held  the  title  as  a  security  for 
such  indorsement  and,  if  the  plaintiff 
paid  the  note,  he  would  transfer  the 
title  to  him.  The  plaintiff  subsequently 


paid  the  note,  and  also  obtained  from 
B.  a  conveyance  of  the  equity  of  re- 
demption. The  defendant  L.  com- 


menced a  statutory  foreclosure  of  hia 
purchase-money  mortgage,  whereupon 
the  plaintiff  showed  him  the  defeasance 
signed  by  M.,  and  the  deed  to  himself 
fiom  B.,  offered  to  pay  the  amount  due 
and  costs,  and  demanded  an  assign- 
ment of  the  mortgage : 

Held,  that  the  plaintiff  was  not  in  the 
position  of  surety  for  the  mortgage 
debt,  and  was  not  entitled  to  an  assign- 
ment. He  could  only  pay  the  mortgage 
and  have  it  discharged.  (Id.) 

3-  Even  could  he  be  regarded  as  assignee 
of  the  equitable  mortgage  of  M.,  he 
would  be  subrogated  by  law  to  the 
rights  ot  the  mortgagee,  upon  paying 
the  mortgage,  without  au  assignment. 
(Id.) 

JURISDICTION. 

1  A.  justice  of  the  peace  has  no  jurisdif 
tion  of  an  action  for  the  conversion  of 
personal  property,  where  the  damages 
claimed  in  tne  complaint  exceed  $200. 
(Ryan  agt.  Doyle,  ante,  215. 

2.  Therefore,  where  the  plaintiff  in  such 
action,  in  the  supreme  court,  claims 
damages  in  his  complaint  for  $500,  and 
recovers  on  the  trial  less  than  $50,  the 
plaintiff  is  eniitled  to  costs.      For  by 
section  304  of  the  Code,  a  plaintiff  is 
entitled  to  costs  whatever  may  be  the 
amount  of  the  recovery,  "in  actions  in 
which  a  court  of  justice  of  the  peace  has 
no  jurisdiction."     (Id.) 

3.  Where  the  order  requiring  a  judgment 
debtor  to  appear  and  submit  to  an  ex- 
amination is  not  served  upon  him  until 
after  the  return  day  specified  therein, 
no  jurisdiction  is  acquired  by  the  sub- 
sequent appearance  of  such  debtor  for 
the  purpose  of  raising  objection.  (Hear 
derson  agt.  Stone,  ante,  333.) 

4.  The  objection  of  a  total  want  of  juris- 
diction  may  be  raised  at  any  stage  in 
the  proceeding.    (Id.) 
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5.  The  courts  of  the  United  States  havi 
jurisdiction,  of  an  action  brought  by  a 
National  Sank,   organized  under  the 
act  of  congress  of  1864,  or  one  organize< 
under  a  state  law  and  converted  into  a 
national  bank  under  said  act,  located  iu 
one  state,  as  a  sitizen  thereof,  againsi 
an  individual  citizen  of  another  state 
(Manufacturers'  J!fat.  Bank  of  Ckicagi 
agt.  JiiMck,  ante,  40(5.) 

6.  A  judgment  recovered  against  a  de> 
fendantwho  was  not  served  with  pro- 
cess and  had  no  knowledge  of  the  suit, 
but  for  whom  an  attorney  appearec 
without  authority,  cannot  be  attackeo 
for  want  of  j  arisdictiou  in  any  collateral 
proceeding,  and  is  binding  upon  such 
defendant.    Jirown  agt.  JiiclwU.  42  N. 

r.,26.) 

7.  The  boundary  line  between  this  State 
and  the  State  of  New  Jersey,  south  of 
the  forty -first  degree  of  north  latitude, 
is  the  middle  of  the  Hudson  river,  of 
the  bay  of  New  York,  of  the  waters 
between  Staten  Island  and  New  Jersey 
and  of  Karitan  bay  to  the  main  sea, 
except  that  the   islands  embraced   iu 
these  waters  and   lying  west  of  the 
middle  thereof,  belong  to  and  are  under 
the  exclusive  jurisdiction  of  this  State. 
(People  agt.  Central  B.  R.  Co.  of  N. 
J.,  42  N.  Y.,  283.) 

8.  This  State  has  exclusive  jurisdiction 
over  the  waters,  to  low  water  mark, 
on  the  New  Jersey  shore,  and  over 
ships,  vessels  and  crafts  of  every  kind 
afloat  in  the   bay  of  New  York  and 
Hudson  river,  south  of  Spuyten  Duy  vil 
creek,  for  quarantine  or   health   pur- 
poses,  the   protection   of    passengers 
and   property,  to  secure  the  interests 
of  trade  and  commerce,  and  to  preserve 
the  public  peace.    It  is  a  qualified  and 
limited  jurisdiction,  for  police  and  san- 
itary purposes,  and  to  promote  the  in- 
terests of  commerce.    (Id.) 

9.  Each  State  has  absolute  control  over 
its  own  soil,  and  everything  annexed 
or  attached  thereto,  and  over  all  vessels 
attached  to  the  piers  or  wharves,  and 
lying  in  the  docks  upon  its  own  shore, 
or  around  on  its  shore,  and  over  the 
persons  or  property  on  such  wharves, 
docks  or  vessels,  except  that  all  such 
vessels  in  the  bay  of  New  York   and 
Hudson  river  are  subject  to  the  quaran- 
tine or  health  laws,  and  laws  in  rela- 
tion to  passengers,  enacted  by  the  State. 
(Id.) 

10.  The  State  of  New  Jersey  has  ex- 
clusive jurisdiction   and  control  over 
the  piers,  wharves,  docks,  and   other 
improvements  erected  or  to  be  erected 
on  the  shores  of  that  sta'.e.    This  juris- 


diction extends  to  and  embraces  the 
whole  subject  of  such  improvements 
and  includes  the  power  tu  prescribe 
where,  when  and  how  they  shall  be 
erected,  and  to  exercise  all  contra  over 
them  which  government  can  possess, 
over  property  of  its  citizen.  (Id.) 

11.  Accordingly, — Reid,  that  the   courts 
of  this  state  have  no  jurisdiction  to  re- 
strain the   erection,  or  order  the  re- 
moval of  structures  extending  into  the 
bay    or  river  from   the  New    Jersey 
shore ;    even    if    they    are  a    public 
nuisance,   as  affecting  injuriously  the 
general    and   common    use    of   those 
navigable  waters.  (Id.) 

See  REPLEVIN.   (Id.) 

12.  Want  of  jurisdiction  renders  void  the 
judgment  of  any  pourt,  whether  of 
superior  or  inferior,  general  or  limited, 
or  local  jurisdiction,  and   the  recital 
.of  jurisdictional  facts  in  the  record  of 
such  judgment  is  not  conclusive,  (un- 
less made   so   by  statute,)    but    only 
prima  facie  evidence  of  the  existence 
or  occurrence  of  such  facts ;  the  party 
against  whom  the  record  of  such  judg- 
ment  is   offerred   iu  evidence    is  not 
estopped  by  such  recitals  from  showing 
affirmatively  by  proof  dehors  the  re- 
cord, that  taey   are   untrue,  and  thus 
avoiding  the  judgment.     (Bolton  agt. 
Jacks,  6  Mobt.,  166.) 

13.  So  held  in  regard  to  recitals  in  the 
record  of  admission  of  a  will  to  probate 
by    a    surrogate,    whose    jurisdiction 
depended  on   the   actual    existence  of 
jurisdictional   facts,   and   not    on    the 
production  of  evidence  of  them,  before 
such   surrogate,  merely  by  a  verified 
petition  or  otherwise.    Parties  affected 
by  the  decree  admitting  such  will  to 
probate,  are  not  precluded  from  show- 
ing  iu  a  collateral  action  the  nou-exist- 
aiice  of  such  matters,  in  order  to  defeat 
the  claim  of  jurisdiction    and   conse- 
quent  binding  nature  of  the  decree, 
notwithstanding  the  recital  of  them 
in  the  record  of  such  admission.     (Id.) 

14.  Different  heads  of  jurisdiction,  their 
subdivisions  and  the  various  kinds  ex- 
ercised, stated.     (Id.) 

15.  When  a  record  shows  jurisdiction  of 
the  subject  matter  on  its  face,  by  re- 
citing the  existence  of  facts  conferring 
it,  proof  of   such    facts   by  evidence 
aliunde  is  unnecessary.  (Id.) 

See  JUDGMENT.  (Id.) 
SURROGATE.    (Id.) 

G.  This  court  has  no  jurisdiction  what- 
ever in  an  action  in  the  class  mentioned 
in  subdivision  2,  of  section  33  of  the 
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Code,  unless  the  defendant  is  a  resident 
of  the  city  of  New  York,  or,  if  non- 
resident, is  personally  served  with  a 
summons  within  the  city.  (JZerega  agt. 
Btnoist,  7  Hobt.,  199.) 

17.  If  the  defendant  is  a  non-resident, 
and  has  not  been  served  with  a  sum- 
mons, at  the  time  of  the   levy  of  an 
attachment    uuon    his    property,    the 
court,  at  that  time,  has  no  jurisdiction, 
either  of   the  subject  matter  or  the 
person  of  the  defendant.     The  writ  of 
attachment  has   no   validity,  and   the 
levy  under  it  is  wholly   void  and  un- 
authorized.   (Id.) 

18.  But  inasmuch  as  under  the  decision 
in  Gould  ayt   Bryan.  (3  Bosw.,  626,1  a 
warrant  of  attachment  so  issued  be- 
comes valid  and  operative  the  moment 
the  summons  is  personally  served,  it 
cannot  be  set  aside  on  the  ground  of 
want  of  jurisdiction,  but  only  tne  levy 
made  under  it,  and  all  proceedings  had 
on  such  levy.   (Id.) 

19.  The  jurisdiction  conferred  upon  the 
New  York  superior  court  by  section 
33  of  the  Code  is  not  extended  by  the 
operation   of  section  8,  or  any  other 
provisions  of  the  Code.    (Id.) 

20.  The  presentation  of  an  affidavit,  un- 
der section  229  of  the  Code,  containing 
the    matters  therein    required   to    be 
.stated,  is  necessary  to  give  the  court 
power  and  jurisdiction  to  issue  a  war- 
rant of  attachment.  The  entire  omission 
of  any  one  of  the  allegations  required 
to  be  sworn  to,  for  that  purpose,  is  not 
a    mere    irregularity  'which    can    be 
amended  nunc  pro  tune,  but  produces  a 
failure  of  jurisdiction  which  cannot  be 
remedied  by  amendment.    (Id.) 

21.  Hence  if  the  affidavit  omits  to  state 
the  grounds  of  the  cause  of  action,  the 
warrant  of  attachment  will  be  setasitle, 
on  motion.    (Id.) 

See  APPEAL.    (Id.) 

ATTACHMENT.   (Id.) 

DEFAULT,  lid.) 

FOREIGN  GOVERNMENTS.  (IL( 

GENERAL  TERM.  (Id.) 

STATUTES.     (Id. ) 

STAY  OF  PROCEEDINGS    (Id.) 

GUARANTY     (56  Barb.) 

STAMPS.  (Id ) 

COUNTY  COURT.  (1  Lanting.\ 

JUSTICE  off  THE  IJLACE.    (Id.) 

JURY  AND  JURY  TRIAL. 

1.  A  circuit  judge  has  power,  under  the 
act  of  1861,  to  draw  an  additional  panel 
of  jurors,  before  the  commencement  of 
th«  trial,  from  the  city  box,  notwith- 


standing  the  provisions  of  the  act  of 
1870,  providing  for  an  additional  panel 
of  thirty-six  jurors  to  be  drawn  from 
the  county  box,  by  the  circuit  courts 
and  courts  of  oyer  and  termiuer,  when- 
ever a  greater  number  of  jurors  are 
required,  in  .addition  to  the  regular 
panel.  (Bennett  agt.  Mattluwt,  ante, 
428.) 

2.  While  the  authority  contained  in  the 
act  of  1870,  is  complete  and  ample  for 
all  ordinary  emergencies,   it  has  not 
been   rendered    mandatory  upon    the 
courts ;  but  such  additional  jurors  may 
be  secured  by  the  provisions  of  the  act, 
leaving  all  other  statutes  upon  the  sub- 
ject unrepealed  and  in  full  force.    (Id.) 

3.  Consequently  a  verdict  rendered  by  a 
jury  composed  in  part  by  those  drawn 
under  the  act  of  1861,  does  not  render 

the  verdict  irregular.     (Id.) 

4.  The   summoning  of  one  juror  by  the 
sheriff,  in  place  of  and  as  a  substitute  for 
another  of  the  same  name,  who '  was 
regularly  diawn  on  the  panel,  although 
constituting  a  gross  violation  of  duty  oil 
the  part  of  the  officer,  is  not,  of  itself, 
sufficient  to  render  a  verdict  afterwards 
rendered  by  him  and  the  other  eleven 
jurors,  who  were  regularly  drawn  and 
summoned  invalid,  where  no  actual  in- 
jury or  prejudice  to  the  rights  of  the 
party  are  shown.     (Id.) 

5-  The  verdict  of  a  jnry  will  not  be  set 
aside  as  irregular,  because  one  of  the 
jurors  was  an  alien — nn  unnaturalized 
citizen,  where  the  objection  was  not 
raised  and  proper  challenge  made  when 
the  jury  was  drawn.  In  such  case,  the 
parties  are  concluded,  although  the  fact 
forming  the  objection,  may  not  have 
come  to  their  knowledge  until  after  the 
trial.  (Id.) 

See  JUSTICE'S  COURTS.    (56  Barb.) 

6.  There  being  some  evidence  of  an  ac- 
ceptance and  promise  to  pay,  for  ser- 
vices rendered  on  special  contract,  a 
request  to  charge  the  jury,  that  if  they 
find   that  the  services  were  not  per- 
formed in  a  workmanlike  manner,  they 
must  find  for  the  defendant,  is  properly 
denied.    The  most  that  defendant  can 
claim  in  such  case  is  to  recoup  dam- 
ages.    (Hollit  agt.  Wayar,  1  Laming, 
4.) 

7.  On  the  trial  of  au  action    before  a 
justice   of    the  peace,  for  trespass  by 
defendant's  cattle,  triers  were  appoint- 
ed, and  a  juror  was,  on  their  decision, 
excused  for  favor  ;  the  defendant  then 
asked  that  all  the   jurors  summoned 
might  be  tried  by  triers.     The  justice 
examined  them  separately,  under  oath, 
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and  they  testified  that  they  believed 
the  law  in  relation  to  cattle  running 
on  the  highway  to  be  a  good  law.  No 
other  objection  to  their  competency  ap- 
peared : 

Held,  the  justice  properly  refused  to  sub- 
mit the  testimony  of  the  jurors  to  triers. 
(McNall  agt  McClure,!  Lansing.  32.) 

8.  The  case  of  Smith  agt.  Floyd,  (IS 
.Barb.,  522,)  distinguished.  (Id.) 

See  Quo  WARRANTO.  (Id.) 


JUSTICE'S  COURTS. 

1  A.  justice  of  the  peace  has  no  jurisdic 
lion  of  an  action  for  the  conversion  of 
personal  property,  where  the  damages 
claimed  in  the  complaint  exceed  $200. 
(Ryan  agt.  Doyle,  ante,  215. 

2.  Therefore,  where  the  plaintiff  in  such 
action,  in  the  supreme  court,  claims 
damages  in  his  complaint  for  $500,  and 
recovers  on  the  trial  less  than  $50,  the 
plaintiff  is  entitled  to  costs.      For  by 
section  304  of  the  Code,  a  plaintiff  is 
entitled  to  costs  whatever  may  be  the 
amount  of  the  recovery,  "  in  actions  in 
which  a  court  of  justice  of  the  peace  has 
no  jurisdiction."     (Id.) 

3.  Where  a  justice  of  the  peace,  actinias 
a  court  of  special  sessions,  after  arrest 
of  the  defendant  upon  a  warrant  duly 
issued,  for  assault  and  battery,   and  a 
plea  ot  guilty  by  him  upon  the   trial, 
imposes    a    fine   upon   the    defendant 
which  is  clearly  erroneous — being  ex- 
cessive and  much  larger  than  the  jus- 
tice, as  a  court  of  special  sessions,  has 
a   right   to   inflict,    such   judgment   is 
voidable,   but  not  void.       (Clark  agt. 
Holdridge,  ante,  320.) 

4.  The  justice  having  jurisdiction  of  the 
person  of  the   defendant,  although   he 
errs  in  judgment,  he  is  protected  upon 
the  principle  of  Judicial  irresponsibility. 
(Id.) 

5.  Therefore,  where  the  justice  receives 
the  amount  of  the  fine  from  the  defend- 
ant in   his  judicial    capacity  and  pays 
over  the  same  to  the  county  treasurer, 
where  it  belongs,  in  apparent  good  faith 
an  action  will  not  lie  against  him  to  re- 
cover it  back.     (Id.) 

See  REPLEVIN    (42  N.  Y.) 

6.  The  proceedings  by  which  a  jury  is 
to  be  obtained,  in  a  justice's  court,  are 
purely  statutory,  and  should  be  strictly 
complied  with ;    otherwise   the   judg- 
ment rendered  cannot    be    sustained. 
(Brisbane    agt.    Macomber,   56  Barb. 
375.) 


7.  The  principle  is  a  general  one,  in  it* 
application   to   these   courts,  that  the 
justice  is  limited   by  the  statute  to  a 
certain  course  of  proceeding ;  and  un- 
less those  proceedings  are  adhered  tor 
or   waived   by  the   party   who  has  a 
right  to  insist  upon  them,  the  judgment 
is  irregular  and  void.     (Id.)   . 

8.  A  justice  of  the  peace  has  the  power 
to  draw  a  jury  only  when  a  sufficient 
number  of  the  persons  summoned  have- 
appeared,  and  whose  names  are  placed 
in  the  box.  to  enable  him  to  draw  the- 
names  of  six  jurors  from  it.  Until  that 
number  appears,  he  has  no  authority 
whatever  to  draw  the  jury.    (Id.) 

9.  When  it  appears  that  only  five  juror* 
are  in  attendance,  under  the  venire,  the- 
justice  should  not  place  their  names  iu 
the  box,  and  attempt  the  drawing  of  a. 
jury  of  six  from  them,  but  should  issue? 
another  venire,   and   in   that   manner 
secure  the  attendance  of  a  sufficient 
number  to  render  it  at  least  possible^ 
that  a  jury  can  be  found  by  drawing, 
the  names  from  the  box.  (Id.) 

10.  The  affidavit  on  which  a  warrant  i* 
applied  for,  in  a  justice's  court,  need 
only  state  the  facts  and  circumstance* 
wit'hin  the  knowledge  of  the  plaintiff 
or  person  applying,  as  the  grounds  of 
his  application.     An   affidavit  slating- 
that  the  defendant  is  a  non-resident^, 
and  has  obtained   goods   under  false- 
pretences,  is  sufficient.    (Id.) 

11.  The  pendency  of  another  action,  be- 
fore a  different-  justice,  for  the  same 
cause  of  action,  must  be  set  up  in  the 
answer  ;  otherwise  advantage  cannot 
be  taken  of  it.     (Id.) 

12.  The  pendency  of  another  action  can- 
not  be  proved   by  the  testimony  of 
witnesses ;  that  not  being  the  best  evi- 
dence.   (Id  ) 

See   COURT   OF   A    JUSTICE    or    THE: 
PEACE.     (1  Lansiny.) 

JUSTICES  OF   SUPREME  COURT. 
See  CONSTITUTION.    (42  IT.  T.) 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  has  no  authority" 
to  make  the  preliminary  examination,, 
or  to  issue  his  warrant  for  the  appre- 
hension of  the  reputed  father  of  a 
bastard,  of  his  own  motion,  or  other- 
wise than  upon  the  application  of  the- 
officers  designated  by  the  statute,  made 
in  the  particular  case,  in  which  author- 
ity is  expressly  given  to  such  officer  or 
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officers  respectively  to  make  it.  (1  R. 
8.  $  5.  642.)  (Sprayim  ugt.  Mcclestoii,  \ 
Lansing,  74.) 

2.  A  mother,  and  her  illegitimate  child, 
(born  in  Otsego  county)  being  charge- 
able for  their  support  as  paupers,  upon 
the  town  of  McDonough,   Chenango 
county,  and  provided  for  by  that  town 
at  the  county   poor-house  in  the  town 
of  Preston,  in  Chenango  county,  the 
overseers  of  the  poor  of  the  town  of 
McDouough  applied  to  a  justice  of  the 
peace,  of  their  county,   who  went  to 
Preston,  took  the  examination  of  tie 
mother,  and  thereupon  issued  his  war- 
rant, upon  which  the  putative  father 
was  arrested  and  brought  before  him  : 

Held,  the  justice  acted  without  jurisdic- 
tion, and  was  liable  for  damages,  as 
were  also  the  overseers  who  induced 
him  to  act.  (Id.) 

3.  It  seems  that  if  the   overseers  had 
brought  the  mother  into  the  town  of 
McDouough,  and  had  her  examination 
taken  there,  the  plaintiff  might  have 
been  properly  arrested.    (Id.) 

4.  The  court  excluded  evidence  of  the 
advice  of  counsel  offered  in  mitigation, 
but  charged  the  jury  that  it  was  not  a 
case  for  smart  money ;  and  the  jury 
gave   a  verdict  for  substantially  the 
actual  damages  proven : 

Held,  no  error  was  committed  to  the  pre- 
judice of  defendant.  (Ld.) 

JUSTIFICATION. 

See  CONVERSION.  (427V.  T.) 
CRIMINAL,  LAW.    (Id.) 

JUVENILE    DELINQUENTS. 
See  WITNESS.    (1  Lansing.) 

LANDLORD  AND  TENANT. 

1.  Where  a  lease  of  a,  farm  was  made  to 
the  plaintiff  by  the  lessor,  for  one  year, 
with  the  privilege  of  five  years  from 

the 8th  of  April,  1868,  which  term  was 
to  end  at  the  end  of  each  year,  if  the 
same  was  sold  any  time  during  said 
term  without  notice. 

Held,  that  the  lease  was  practically  one 
at  will,  and  the  duration  of  the  ten- 
ancy was  so  uncertain,  that  on  a  sale 
of  the  premises  in  January.  1869.  and 
possession  given  to  the  purchaser  in 
April  following,  the  plaintiff  was  en- 
titled to  emblements.  [Pfanner  agt. 
Sturmer,  ante,  410.) 

2.  The  defendant  having  taken  possession 


of  the  farm  on  the  first  of  April,  and 
having  harvested  the  wheat  and  rye- 
which  the  plaintiff  had  sowed,  held, 
in  an  action  of  replevin  for  the  wheat 
and  rye,  that  the  plaintiff  was  entitled 
to  recover.  (Id,) 

3.  In  an  action  for  rent  due  npon  a  writtei* 
lease  executed  by  two  of  four  defend- 
ants   named   in   the  complaint,   parol' 
proof  offered  by  plaintiff  of  the  exist- 
ence of  an  understanding  between  him> 
and  all  the  defendants,  to  the  effect  that 
the  lease  should  be  executed  by  the- 
first-  named  two    defendants  for   the 
benefit  of  a  copartnership  to  be  formed 
between  all  the  defendants,  which  part- 
nership was  subsequently   formed.   ia> 
not  admissible  for  the  purpose  of  fast- 
ening an  original  liability   under  the- 
lease  upon  all  the  defendants.     (Mason 
agt.  Breslin,  ante,  436.) 

4.  A  defendant  will  not  be  held  liable  for 
rent  as  equitable  assignee  of  a  lease, 
upon  the  ground  of  the  privity  of  estate- 
existing  between  him  and  the  lessor,  - 
unless  charged  as  such  in  the  actionv 
(Id.) 

5.  On  the  trial  of  an  action  for  rent  re- 
served in  a  lease,  it  appeared  that  the- 
tenant's    goods  had  been   injured    by 
rain  leaking  through  the  root,  and  that 
the  landlord   had  agreed  to  apply  the- 
tenant's  damages  on  account  of  the  rent 
as  it  fell  due,  which  were  to  be  ascer- 
1  ained   by  selling  the  damaged  goods 
at  auction.    The  defendant's    counsel 
requested  the  judge  to  charge  the  jury 
that  "  if  they  found  that  the  plaintiff 
had  agreed  to  ascertain  such  damages. 
by  having  the  damaged  goods  sold  at 
auction,  and  by  deducting  the  amount 
so  obtained   from   their  invoice  price, 
and  to  apply  the  amount  so  ascertained 
in  payment  of  the  rent  as  it  fell  due,, 
ana  that  all  this  was  done, — then  they 
should  find  a  verdict  for  the  defend- 
ants."    Held,  that  the  judge  properly 
refused  so  to  charge,  as  the  proposition- 
did   not  involve   the   necessity  of  the 
jury's  finding  a  mutual  agreement,  but 
only  an  undertaking  on  the  part  of  one- 
party,  which  would  be   without  con- 
sideration and  void.     (  Walker  agt.(?i£- 
bcrt,  2  Daly,  80.) 

6.  Such   an   agreement,    if  mutual  and 
concurrent  in  point  of  time,  may  be  up- 
held; but  as  the   defendant's  counsel 
did  not  ask  to  have  the  jury  determine 
whether  such  an  agreement  was  made, 
nor_take  any  exception  to  the  direction 
to  find   for  the  plaintiff,   nor  ask  for 
judgment    on    the    evidence,    on    the- 
ground  of  such  an  agreement,  the  ver- 
dict  for  the   plaintiff  will  not  be  dis- 
turbed on  appeal.    (Id.) 
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7.  A  tenant  holding  over  after  the  ex- 
piration of  his   term,  impliedly   holds 
subject  to  all  the  conditions  of  the  orig- 
inal letting  or  lease,  and  this  presump- 
tion inures  to  the  benefit  of  the  heir  of 
the  lessor.     (Hunt  agt.  Wolf,  2  Daly, 
•298.) 

8.  In   an  action  for  use  and  occupation 
since  the  death  of  the  lessor,  brought 
by  the  receiver  of  his  estate,  the  com- 
plaint alleged  the   original   lease  be- 
Cween  the  defendant  and  his  lessor,  and 
that  the  former  "  continued  to  occupy 
the  premises  on  the  same  terms   and 
conditions,"  after  the  expiration  of  the 
term  of  his  lease :     Held,  a  sufficient 
averment  of  the  relation  of  landlord 
-and  tenant,  and  implying  an  agreement 
to  pay  the  same   amount  of  rent  re- 
served in  the  lease.    Held,  further,  that 
it  was  necessary  to  allege  in  whom  the 
fee  had  vested,  or  who  was  seizeil  of 
it.     (Id.) 

•See  LEASE.    (Id.) 

NEGLIGENCE.    (Id.) 
INJUNCTION.    (Id.) 

•rf.  The  general  principle  that  a  tenant 
under  a  demise  for  a  year  or  more,  by 
holding  over  after  the  expiration  of  his 
term,  becomes  tenant  from  year  to 

fear,  is  well  suppoited  by  authority. 
Witt  agt.  The  Mayor,  &c.  of  New  York. 
GXobt.,  441.) 

10.  Where  the  defendants  entered  under 
a  valid  lease,  the  term  whereof  expir- 
ed at  a  time  certain,  (viz  ,May  1,1861,) 
and  after  the  expiration  of  "that  time 
remained  in  possession,  with  the  assent 
of  the  landlord,   until  May  12,  1864; 
Held,  that  after  May  1,  1861,  they  be- 
came tenants  from  year  to  year,  and 
such  tenancy  having  commenced,  would 
continue  until  one  party  or  the  other 
gave  six  months'  notice  of  an  intention 
to  determine  it.     (Id.) 

11.  Held,  further,  that  the  tenancy  from 
year  to  year  having  thus  been  created 
prior  to  May  1,  1863,  and  no  such  no- 
tice of  six  months  having  been   given, 
the  defendants,   liability  for  the  rent 
•of  the  year  ensuing  May  1,  1863,  in  no 
way  depended  on   the  solution  of  the 
•question, whether  a  tenant  under  a  lease 
terminating  on  a  day    certain    has    a 
reasonable     time      thereafter     within 
which  to  remove  ;  nor  of  the  question 
MS  to  whether  to  make  him  a  tenant 
from  year  to  year,  he  must  hold  over  a 
sufficient  length  of  time  to  indicate  his 
intention  to  remain  a  tenant.     (Id.) 

12.  A  notice,  given  by  a  tenant  for  the 
purpose    of    terminating    a   tenancy, 
should    be   given  either  three   or   six 
months  I  depending  on  whether  the  ten- 


ancy is  from  quarter  to  quarter  or  year 
to  year)  prior  to  one  of  the  usual  quar- 
ter -days,  and  should  notify  the  land- 
lord that  the  tenancy  \\ill  be  termina- 
ted on  the  next  ensuing  quarter  day. 
(Id.)  ' 

13.  The  right  of  ingress,  egress  and  re- 
gress given  to  a  tenant  whose  term  de- 
pends on  an  uncertainty,  to  cut  and 
carry  away  the  profits,  and  to  remove 
his  goods,  is  founded  on  the  principle 
that  no  sudden   determination  without 
the  tenant's  fault,   of  an   estate,   the 
time  of  the  expiration  whereof  is  not 
certainly  foreknown,  shall  tend  to  the 
manifest  and  unforeseen  prejudice   of 
the  tenant.     The  principle  does  not  ap- 
ply to  a    tenant  whose  term  depends 
on  a  certainty  ;  and  consequently  this 
right  is  properly  denied  to  him.     (Id.) 

14.  The  statement  made  in  Taylor's  Land- 
lord and  Tenant,  to  the.  effect  that  "after 
the  tenant  has  quit  possession,  and  his 
tenancy  is  ended,  he  has  still  a  right  to 
enter  upon  the  land  in  order  to  remove 
his  goods  and  utensils,"  even  assuming 
it  to  be  supported  to  its  full  extent  by 
*the  authorities  cited  to  sustain  it,  con- 
tains no  warrant  that  the  tenant  may 
remain  in  possession  for   the    purpose 
of  removing  his  goods,  &c.,  but  simply 
that  after  he  has  quit  possession  he  may 
enter  on  the  lana  for  the  purpose   of 
making  such  removal.     (Id.) 

15.  But  the  authorities  cited  in  support 
of  that  statement  do  not  sustain   it,   to 
its  full  extent     By  those  authorities 
this  right  of  entry   is   confined  to  ten- 
ants whose  terms  depend  on  an   uncer- 
tainty ;  among  them  tenants    at  will. 
(Id.) 

16.  The  right  of  the  landlord  to  elect  to 
hold  a  tenant  holding  over,  either  as  a 
treaspasser  or  tenant,  rests  on  the  ten- 
ant's oreach  of  his  contract  in  ao  hold- 
ing over,  and  not  on   the   intention  or 
motive  with  which  he  committed  such 
breach.     When,  however,  the  question 
arises  as  to  whether  the  landlord  has 
elected  to   hold  his  tenant  as  tenant, 
then  the  length  of  time   during  which 
the  tenant  lias  been  allowed  to  remain 
in   possession,   without  molestation,  in 
one  fact  from  which  an  election  to  hold 
him  as  tenant,  may  be  inferred.     (Id.) 

17.  Where  the  corporation  of  New  York 
in  the  proper  and  legal  exercise  of  its 
power,  placed  its  agent,  the  street  com- 
missioner,   together    with    the   books 
and    papers    of  the    office    in  certain 
premises,  and  kept  him  in  those  prem- 
ises,   there    transacting  its    business, 
giving  him  no  direction  to  change,  and 
providing  no    other  office   for  him  to 


NEW  YORK  PRACTICE  REPORTS. 


621 


Digest. 


transact  the  duties  of  his  agency  in, 
until  at  last  it  provided  another  place, 
and  directed  him  to  remove  thereto,  at 
a  time  when  it  was  impossible  for  him 
to  do  so  without  holding  over  in  tne 
premises  in  question  for  a  sufficient 
time  to  enable  him  properly  and  with 
due  care  to  remove  the  books,  papers, 
&c.  ;  Htld,  that  such  act  of  holding 
over  was  directlv  caused  by  the  cor- 
poration, and  it  alone  was  responsible 
therefor.  (Id.) 


See  LEASE.    (Id.) 

NEW  YORK  (CiTT  OF). 


(Id.) 


18.  This  court,  as  a  court  of  equity,  ought 
not  to  enjoin,  by  order,  lessors  from 
taking  summary  proceedings  to  dispos- 
sess their  lessees,  pursuant  to  a  cove- 
nant   contained  in   the     lease  of   the 
premises  in  question,  whereby  the  lat- 
ter agreed  to  surrender  possession  upon 
ten  days'  notice,  at  any  time  before  the 
end  of  the  term,  and  a  notice  given  in 
pursuance  thereof,  even  if  such  cove- 
nant have  been  waived  by  parol.    Al- 
though, under  such  a  covenant,  the  re- 
fusal of  the  lessees  to  remove  may  have 
been  a  mere  breach  of  it,  aud  a  notice 
pursuant  to  it  could  not  terminate  the 
lease,  or  if  it  could   otherwise  have 
done  so,  the  parol  agreement  prevented 
its  effect,  and  therefore  the  officer  be- 
fore  whom    proceedings   were  taken 
•would  have  no  jurisdiction,  the  remedy 
aUaw  was  ample  and  perfect,  by  writ 
of   prohibition.       (Bean   agt.    Petten- 
gill,  7  Bolt.,  7.) 

19.  This  court  should  not,  by  order,  en- 
join the  defendants,  who  were  lessors, 
generally,   from    interfering  with    the 
possession  of  the  plaintiff,  where  there 
is  no  allegation  in  any  of  the  moving 
papers  that  the  defendants   threatened 
or  intended  so  to  interfere,  otherwise 
than   by  such  summary  proceedings. 
(Id.) 

20.  A  parol  agreement  by  a  tenant  to  sur- 
render the  possession,  is  not  a  covenant 
•which  will  run  with  the  land  and  enure 
to  the  benefit  of  the  grantee  ;  especial- 
ly without  an  express  and  separate  as- 
signment thereof  from  the  lessor  ;  and 
the  grantor,  after  conyeyance,  could 
not    remove    the    tenants  for  holding 
over,  he  then  not  having  the  reversion. 
And  the  grantee,  without  such  assign- 
ment, would  take  the  land   burthened 
•with  tenures,    which   would   deprive 
him  of  the  possession,  or  the  power  of 
obtaining  possession,  until  the  tenancy 
ceased.    (McCool  agt.  Jacobus,  1  Mobt., 
115.) 

21.  Such  an  arrangement  \vith  a  tenant 
is  a  mere  personal  privilege  to  his  land- 


lord, to  enable  him  to  regain  posses- 
sion, upon  the  happening  of  an  event 
named,  and  he  alone  can  exercise  it. 
If  he  fails  to  exercise  it,  and  convey* 
the  title  without  a  special  assignment 
of  the  agreement  with  his  tenant,  the- 
latter  will  be  released,  and  cannot  be- 
disturbed  until  the  end  of  his  term. 
(Id.) 

22.  The  court  is  not  authorized,  upon  the 
application  of  the  assignee  of  a  lessor,, 
to  appoint  a  receiver,  generally,  to  col- 
lect and  hold  rents  for  future  adjudica- 
tion, unless  the  title  to  the  land  forms- 
the  subject  of  litigation,  under  the  first 
subdivision  of  section  244  of  the  Code- 
of  Procedure,  or  the  plaintiff  shows  an 
apparent  right  to  the  rents  eo  nomine, 
or  an  ownership  of  them  as   such    or 
some  equity  to  have  them  applied  so  as 
to  prevent  injury  to  him,  or  protect  hi* 
rights.     (Huerstel    agt.     Lorillard,    7 
Sobt.,  251.) 

23.  There    is   no    implied    or  equitable 
pledge  of  lands  by  a  lessee  to  the  less- 
or, for  rent,  either  conditionally  or  un- 
conditionally, which  would  justify  the 
appointment  of  a  receiver  in  an  action 
to  enforce  such  imaginary  lien.     (Id.) 

24.  Except  by  virtue  of  a  judgment  he 
may  have  recovered  against  the  lessee,, 
for  rent,  an  assignee  of  the  lessor  has 
no  right  by  which  he  can  claim  to  have 
the  fee  of  the  demised    premises  se- 
questered to  pay  rent  of  them  part  due, 
and,  still  less,  that  hereafter  to  accrue. 
No  legal  or  equitable  claim   therefor 
can  arise  from  the  accidental  union  of 
the   ownership  of  the  term  for  years, 
and  the  estate    in   remainder,  in  the 
same  person.     (Id  ) 

25.  Nor  can   any  lien   be  created  upon 
such  estate  in  remainder,  either  by  the 
conveyance  of   a  reversionary  estate 
for  a  term  of  years,  or  a  covenant  of 
guaranty   by  the   lessor,  for  the  pay- 
ment of  rents  arising  therefrom.     (Id.) 

26.  Although  the  fact  that  a  lessee  re- 
fuses to  occupy  under  the  lease  may  be 
ground   for  an   assignee  of  the   lessor 
taking  proceedings  to  get  possession, 
because  the  lease  is  void,  yet  that  can 
be  done  at  law,  and   such  refusal  con- 
stitutes no  ground  for  reliei  in  equity- 
separate    from    so    taking  possession. 
The  assignee  must  rely  on  his  action 
against  the  lessee,   au'd    his  assignor 
(the  lessor)  on  their  covenants,  and  not 
on  any  supposed  aid  from  a  court  of 
equity.    (Id. } 

27.  Where  the  assignment  by  a  lessor  of 
the  lease  to  another,   only  carries  a 
right  to  the  rent  and  other  covenant* 
as  choses  in  action,  instead  of  being  a. 
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grant  of  the  assignor's  reversionary  in 
terest  in  the  land  for  the  term  of  years 
specified  in  the  lease,  the  assignee  has 
still  less  right  to  a  receiver,  before 
judgment,  than  if  he  owned  both  the 
reversion  of  the  laud,  for  the  term,  and 
the  rents.  (Id.) 

28.  By  the  terms  of  a  lease  the  tenant 
was  entitled  to  a  renewal,  upon  giving 
notice  of  his  intention  to  take  the  same  : 
and  provision  was  made  for  the  ap- 
pointment of  arbitrators — one  by  each 
party — to  determine  the  amount  of  rent 
to  be  paid,  and  that  if  th'ey  should  fail 
to  agree,  then  the  amount  should  be 
fixed  by  the  two  arbitrators,  together 
with  an  umpire  to  be  chosen  by  them. 
The  notice  having  been  given  by  the 
tenant,  including  the  name,  &c.,  of  his 
arbi traitor,  the  landlord  appointed  one 
on  his  part.  The  arbitratrators  failed 
to  agree  as  to  the  amount  of  the  rent, 
«nd  thereupon  appointed  an  umpire. 
Uefore  any  determination  was  made, 
the  landlord  withdrew  and  revoked 
the  appointment  of  his  arbitrator,  who 
thenceforth  refused  to  act  with  others, 
and  the  umpire,  alone,  fixed  and  de- 
termined the  amount  of  the  rent.  Held, 
that  the  decision  of  the  umpire  alone, 
without  the  concurrence  of  either  of 
the  arbitrators,  did  not  legally  deter- 
mine the  amount  of  the  rent  which  the 
tenant  should  pay.  (Graham  agt. 
James,  7  Bobt.,  468. ) 

29.  Held,  also,  that  the  act  of  the  land- 
lord,  in   withdrawing   his  arbitrator, 
must  be  considered  as  having  prevent- 
ed the  meeting  of  the  three,  and  the 
probable  agreement  of  a  majority  of 
them  in  an  award  ;  and  hence  that,  al- 
though the  amount  of  the  rent  had  not 
been    determined    by  the   arbitrators, 
the  tenant  could  not,  without  a  viola- 
tion of  the  principles  of  equity,  be  de- 
prived of  his  right  to  a  renewed  lease 
by  this  act  of  his  landlord ;  but  was 
entitled  to  the  lease  for  such  amount 
of  rent  as    should  be  found  just  and 
proper  upon  the  trial.    (Id.) 

30.  Accordingly  held,  that  it  was  errone- 
ous, in  an  action  brought  by  the  tenant 
agaist  his  landlord,  to  compel  the  exe- 
cution of  a  renewed  lease,  to  deny  a 
motion  for  an  injunction  pendente  lite, 
restraining  the  landlord  from  removing 
the  tenant  by  a  summary  proceeding. 

31.  Where  a  lease  contained  a  covenant 
that  the  lessee  would  not  assign  the 
lease,  nor  let  or  underlet  the  whole  or 
any  part  of  the  premises,  without  the 
written  consent  of  the  lessor :  and  by 
eaid  lease  the  whole  of  the  first  floor 
was  reserved  to  the  lessor,  with  a  priv- 


ilege or  use  to  him  for  the  reception  of 
company,  of  the  front  parlor,  in  com- 
mon with  the  lessee;  Held,  that  even 
if,  by  the  proper  construction  of  the 
covenant  against  underletting,  the  les- 
see "had  a  right  to  take  boarders,  yet 
the  occupation  of  the  rooms  by  persons 
other  than  the  lessee  must  be  in  the 
strict  character  of  boarders.  That  if 
one  claimed  a  greater  right,  he  must 
claim  by  reason  of  a  right  of  occupa- 
tion in  some  character  other  than  that 
of  a  boarder.  (Ambler  agt.  Skinner,  7 
Kobt.,  561.) 

32.  The  right  to  carry  on  business  is  not 
included  in  a  mere  right1,  to  lodge  and 
be  fed.    The  fact  that  one  is  a  boarder 
with  the  lessee,  in  such  a  case,  gives 
him  no  right  to  carry  on  a  business  ; 
and  as  he  can  only  get  such  right  as  a 
tenant,  under  a  sub-letting  which  is 
prohibited  by  the  lease,  he  has  no  such 
right,  against  the  lessor.     (Id.) 

33.  If  such  person,  without  the  consent 
and  against  the   wishes  ot   the  lessor, 
enters  the  parlor  of  the  house,  remains 
seated  there,  at  the  only  window,  in- 
terferes with  the  window  curtains,  and 
refuses  to  leave  the  room,  on  being  re- 
quested, and  occupies  and  persisis    in 
occupying  rooms  there  for  the  purpose 
of  carrying  on  his  business  as  a  dentist, 
claiming   the   right  to  do  so   on    the 
ground  that  he  is  a  boarder  of  the  les- 
see,   the   lessor  has  a  cause  of  action 
against  him,  and  a  remedy  by  injunc- 
tion.    (Id  ) 

34.  A  lessor  is  entitled  to  an  injunction  to 
restrain  the  use  of  premises,  by  the  les- 
see, in  violation  of  a  restriction  in  the 
lease  ;  and  when  such  use  is  by  a  per- 
son in  possession  under  and  claiming  a 
right  to  such  user  through  the  lessee, 
he,  as  well  as  the  lessee,  may  be  re- 
strained by  injunction.     (Id.) 

35.  Where  a  lessee  of  premises  constructs 
at  his  own  expense,  under  a  license 
from  the  street  commissioner,  a  vault 
under  the  sidewalk   and    roadbed  in 
front  of  the   premises,  which   vault  is 
built  as  a  part  of  the  buildings  erected 
on  the  land,  the  inside  wall  thereof  be- 
ing the  outside  wall  of  the  house,  the 
lessor,  at  the  termination  of  the  lease, 
is  entitled  to  recover  possession  of  the 
vault,  as  a  part  of  the  demised  prem- 
ises.   (Cosier  agt.  Peters,  7  Bobt.,  620.) 

36.  An  uninterrupted  possession  of  the 
demised   premises    by    the  lessor,  for 
over  twenty  years,  is  enough,  in  the 
absence  of  any  proof  of  a  superior  title, 
to  enable  him  to  recover  the  same,  or 
any  portion  thereof.     (Id.) 

37.  Upon  proving  title  to  the  premises, 


NEW  YORK  PRACTICE  REPORTS. 


623 


Digest. 


every  thing  which  is  collateral  to  the 
title  will  be  iuteuded,  without  proof. 
(Id.) 

See  FORCIBLE   ENTRY  AND  DETAINER. 
(1  Latising.) 

GUARDIAN.      (Id.) 

LEASE. 

1.  The  assignee  of  a  lease,  not  assignable 
without  the  consent  of  the  lessor,  who 
takes  with  such  consent,  and  assumes 
the  covenants  therein  contained  on  the 
part  of  bis  assignor,  ia  not  liable  for  the 
prior  breach  of  a  covenant  to  build. 
(Townsend  agt.  Scholey,  42  Jf.   Y.,  18.) 

2.  By  the  terms  of  a  lease  for  ten  years, 
the  lessees  covenanted  that  they  would 
•within  six  months  from  the  commence- 
ment of  the  term,  erect  a  building  of 
specified  dimentions  on    the  demised 
premises,  which  should  be  surrendered 
at  the  determination  of  the  lease  of  the 
parties  of  the  first  part  without  any 
allowance   therefor.    More   than   two 
years  afterward,  the  lessees  assigned 
to  defendant,  who  thereupon,  by  agree- 
ment under  seal,  assumed  all  the  cove- 
nants of  the  lessees  contained  in  said 
lease,  and   promised,  covenanted,  and 
agreed  to  fulfill  the  same.     Within  the 
eix  nunitiip   the  lessees  had  erected  a 
building   of  the  required  description, 
except  that   the   northerly    wall  was 
placed  wholly  upon  the  land  of  the 
adjoining  owner,   and    the   southerly 
wall    was    six    inches    short    of    the 
southerly  line  of  the  demised  premises : 

Held,  that  the  lessor  could  not  recover 
of  the  assignee  damages  for  the  breach 
of  covenant  by  the  lessees  in  BO  mis- 
placing said  erection.  (Id.) 

3.  Plaintiff    having    consented    to    the 
assignment  long  after  the  expiration 
of  the  six  months,  without  any  objec- 
tion that  the   covenant   to  erect  was 
not  fully  performed,  is  estopped,   as 
against  defendant,  from  alleging  that 
said  covenant  had  not   been  satisfac- 
torily fulfilled ;    and  defendant  had  a 
right  to  assume  that  it  had  been.    ( Id.) 

4.  On  a  breach  of  the  covenant  for  quiet 
enjoyment  implied  in  a  lease,  where 
an     eviction    is    occasioned    through 
fault  of   the  lessor,    the  measure   of 
damages  is  the  value  of  the  uuexpired 
term  less  the   rent  reserved.     (Mack 
Patchin,  42  N.  Y.  167.) 

5.  A  covenant  in  a  lease  provided  that, 
if   the  building  demised   should  "  be 
destroyed  and  burned  down,"  and  the 
plaintiff  should  not  rebuild  within  a 
reasonable  time,  the  defendants  should 
have  the  right  to  terminate  the  lease : 


Held,  that  a  partial  injury  of  the  build- 
ings by  tire,  so  that  they  could  be  re- 
paired without  rebuilding  the  struc- 
ture, was  not  such  a  destruction  and 
burning  down  as  was  contemplated  by 
the  covenant.  (  Vanderpool  agt.  Smith. 
2  Daly,  135.) 

6.  An  action  for  the  breach  of  a  cove- 
nant, upon  the  part  of  a  lessee,  that 
he  will  make  repairs  during  the  term 
of  the  lease  ;   or  upon  a  covenant  that 
he   will  not  make  alterations  in   the 
leased  premises,  without  the  consent 
of  the  lessor,  may  be  maintained  by 
the  lessor  without  awaiting  the  expira- 
tion of  the  term  of  the  lease.    (  Webster 
agt.  Nasser,  2  Daly,  186.) 

7.  If  there  has  been  an  omission  to  com- 
ply  literally  with   the  condition     re- 
specting notice,  in    a  covenant  for  a 
renewal  of  a  lease  of  land,  equity  will 
relieve  where  a  fair  intimation  of  an 
intention   to    renew   has   been   given, 
and  no  injury  has  been  done   to  the 
other  party  ;   but  not  where  there  has 
been  gross  laches,  or  the  neglect  has 
been  wilful.     (Meed  agt.  St  John,  2 
Daly,  213.) 

8.  Where  a  lessee  agrees  to  assign   his 
lease,  which  contains  a  condition  that 
the  landlord  may  re-enter  in  case  of 
alienation,  he  impliedly  agrees  that  he 
either  has  obtained,  o'r  can  and  will 
obtain,  such  consent  of  his  landlord  as 
is  necessary  to  enable  him  to  invest  in 
the  assignee  the  same  estate  which  he 
has  himself.  ( Roberts  agt.  Geis,  2  Daly, 
o3o.) 

9.  Whether,  in  such  a  case,  the  lease  is 
only  voidable  at  the  option  of  the  land- 
lord, or  absolutely  void  upon  a  breach 
of   the   condition,   is  immaterial.    To 
render  the  transfer  effectual  so  as  to 
vest  the  assignee  with  the  remainder 
of  the  term,  whether  the  latter  know 
of  the  covenant  against  an  assignee  or 
not,  the  landlord's  consent  is  necessary, 
and  in  the  absence  of  such   consent 
being  obtained,  the  lessee  cannot  com- 
pel the  assignee  to  complete  the  trans- 
fer and  pay  the  consideration.   (Id.) 

See  LANDLORD  AND  TENANT.  (Id.) 

10.  Rent  reserved  by  a  lease  is  a  subject 
of  assignment,  and  will  pass  under  a 
transfer  of  the  lease  from  a  lessor  to  an 
assignee,  with  all  the  "  right,  title  and 
interest"  of  the  former  therein,  and  to 
the  "  rents,  issues  and  profits''  thereof, 
and  the   "  covenants  and   agreements 
therein  contained,     (ffuerttel  &g1>.  Lor 
illard,  6  Mobt.,  260.) 

11.  By  such  an  assignment  the  lessor 
does  not  transfer  to  the  assignee  anv 
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interest  whatever  in  the  demised 
estate.  He  simply  sets  over  to  the 
assignee  the  covenant  of  his  tenant  to 
pay  the  rent,  and  with  it  the  right  to 
compel  the  perfonuance  of  such  cove- 
nant, reserving  to  and  retaining  to 
himself  the  estate  in  the  land,  as  well 
as  his  reversionary  interest  in  it.  (Id.) 

12.  An  assignment  of  the  rent,  and  of  a 
covenant  by  a  lessee  to  pay  rent,  is  a 
niere  chose  in  action,  and  conveys  no 
intercut  in  the  land  ;  there  is,  therefore, 
no  privity  of  estate  created  by  the  as- 
signment, between   the  assignee   and 
lessee  of  the  demised  piemises.  (Id) 

13.  Such  an  assignee,  as  such,  can  onlj 
receive  the   rents,   and   compel   their 
payment  by  action  upon  the  covenant 
to  pay.    If  the  tenant  refuses  either  to 
go  into,  or  remain  in  possession,  or  pay 
the  rent,  the  assignee  cannot  himself 
either  go  into  possession  or  turn  the 
tenant  out.    (Id.) 

14.  Although  the  assignee  of  a  lease  has 
obtained  a  judgment  against  the  lessor 
and  assignor  of   the   lease,  upon   his 
guaranty  of  payment  of  certain  sums 
of   money,  and   an    execution   issued 
thereon  has  been  returned  unsatisfied, 
he  is  not  entitled  to  have  a  receiver 
of  the  rents  and  profits  of  the  premises 
appointed  pending  an  action  brought 
by  him  to  set  aside  as  fraudulent,  con- 
.veyances  from  the  lessor  to  his  son, 
and  from  the  latter  to  the  lessor's  wife. 
(Id.) 

15.  A  receiver  cannot  be  pnt  in  posses- 
sion of  demised  premises  on  the   ap- 
plication ot  a  party  who,  not  only  is 
not  himself  entitled  to  the  possession, 
but  has  no  interest  whatever  in  the 
subject  sought  to  be  possessed.  (Id.) 

16.  A  lease,  if  void,  can,  of  itself  alone, 
have  no  operation.    Tenants  being  in 
possession  under  a  former  valid  lease, 
and  continuinar  in  possession  after  its 
termination,  may  well  be  regarded  as 
holding  over  under  the  terms  and  con- 
ditions of  that  former  lease,  and  in 
that  event  a  tenancy  from  year  to  year 
would  arise.      (  Witt  agt.  The  Mayor, 
&c.  of  New  York,  GMobt.,  441.) 

17.  But  if  tenants  are  to  be  regarded  as 
having    entered    under   a  subsequent 
•void  lease,  the  possession  under  it,  and 
the  payment  and  acceptance   of  rent 
under  it,  would  create  a  tenancy  from 
quarter  to  quarter ;  in  which  case  it 
could  not  be  determined  without  giving 
three  months'  notice.     (Id.) 

18.  Hence,  if  the  subsequent  lease  be 
void,  the  tenancy  is  either  from  year 
to  year,  or  from  quarter  to  quarter ; 


and  if  neither  a  six  months'  nor  a  three 
months'  notice  is  given,  the  tenancy 
will  continue  during  the  year  upou 
which  the  tenant  has  entered.  (Id.) 

19.  In  order  to  relieve  a  lessor  from  the 
obligation  of  a  covenant  contained  in 
a  lease  by  him  to  give  the  lessee  there- 
in a  new  lease  of  the  demised  premises 
at  the  end  ot  the  term,  therein  men- 
tioned, provided  he  had  not  previously 
"  disposed  of"  such  premises,  it  is  not 
necessary  that  he  should  have  sold 
them.  Any  disposition  which  deprive* 
him  of  the  right  of  control  over  them, 
would  be  sufficient  for  that  purpose 
under  such  covenant.  Of  course  a 
collusive  parting  with  them  would  not 
be  sufficient.  (Elston  agt.  Schilling  & 
Robt.,  544.) 

20.  A  lessor  cannot  enforce  the  specific 
performance  in  equity  of  a  covenant 
not  to  underlet,  wnen  he  has  the  right,, 
by  the  terms  of  the  lease,  or  otherwise, 
to  re  enter.    lu  such  case  he  must  pro- 
ceed at  law ;   or   he  may  waive   the 
right  to  enter,  aud  recover  damages  for 
the  breach.     (Gillilan  agt.  Norton,  6 
Holt.,  546.) 

21.  Equity  will  not  interfere  and  give 
redress,    where    there    are    adequate 
remedies  at  law.    In  that  respect  the 
fusion  of  law  and  equity,  by  the  Code, 
has  not  changed  the  rale,    (Id.) 

22.  A  covenant,   however,   in    a  lease, 
not  to  use  the  demised  premises  for  a 
purpose    extra-hazardous   on   account 
of  fire,  is  a  subject  in  equitable  cog- 
nizance ;  and  a  continuing  breach  of  it 
will  be  enjoined,  in  order  to  avoid  a 
multiplicity  of  actions.    (Id.) 

23.  Lessees  who  have  underlet  demised 
premises,  in  violation  of   a  covenant 
contained  in  their  lease,  are  responsible 
for  the  acts  of  their  tenant.   Therefore 
the  use  of  the  premises  by  such  tenant 
for  an  extra-hazardous  purpose   is  a 
violation  of  the  covenant  of  the  former 
not  to  use  the  premises  for  such  a  pur- 
pose.    A  court  of  equity  may  not  only 
interfere  to  prevent  a  continuance  of 
such  a  violation,  but  may  also  com- 
pensate the  party  prejudiced,  in  dam- 
nges,   for  any    injuries   sustained    by 
such  violation  ;  it  being  a  well  settled 
principle  that  a  court  of  equity,  having 
acquired   jurisdiction  of   the    subject 
matter  of  an  action,  for  any  purpose, 
may  retain    jurisdiction   of   it  to    do 
justice  between  the  parties.     It  may 
therefore  also  assess  such  damages  as 
the  lessor  has  sustained,  and  give  judg- 
ment therefor.     (Id.) 

24.  To  make  the  restraint  effectual,  in 
such  a  case,  it  is  necessary  to  enjoin  all 


NEW  YORK  PRACTICE  REPORTS. 


625 


Digest. 


persons  engaged  in  violating  the  cove- 
nant; not  only  the  lessees,  but  all 
others  who,  under  them,  by  their 
authority,  consent  or  direction,  are 
assisting  in  the  breach  of  their  cove- 
nant. The  action,  therefore,  so  far  as 
equitable  relief  is  concerned,  is  prop- 
erly brought  against  the  lessees  and 
their  tenants.  This  does  not  produce 
a  misjoinder  of  actions ;  there  being 
but  one  cause  of  action,  namely,  the 
breach  of  the  lessess'  covenant,  all 
the  persons  so  made  defendants  are 
necessary  parties  to  enable  the  plain- 
tiff to  obtain  adequate  relief  in  the 
premises.  (Id.) 

25.  Although  there  may  not  be  a  ioint 
judgment  for  damages,  against  all  the 
defendants,  in  such  an  action,  because 
there  is  no  privity  of  contract  between 
the  undertenants  and  the  plaintiff,  (th« 
lessor,)  and  there  cannot  be  a  recovery, 
against  them,  of  damages  for  the  breach 
of  the  lessees'  contract,  yet  there  is  no 
difficulty  in  pronouncing  separate  judg- 
ments.    The  power  to  do  so  is  in  ex- 
press terms  given    by  the  Code,   ($§ 
118,  274,)  and  is  constantly  exercised 
by  courts,  even  in  actions  at  law.  (Id.) 

26.  The  original  lessees  and  their  under- 
tenants may  be  joined,  as  defeudents, 
in  such  an  action — the  lessees,  for  ac- 
tually or  tacitly  permiting  the  premises 
to  be  used  for  an  extra-hazardous  pur- 
pose, whereby  the  plaintiff  has  sus- 
tained damage,  and  the  under-tenants 
for  being  the  active  agents  in  producing 

•  the  breach  ;  and  in  such  an  action  all 
the  defendants  are  sought  to  be  re- 
strained. (Id.) 

See  NEW  YORK,  (CiTT  OF.)  (Id.) 

27.  A  lease  of  a  pew  in  a  church  con- 
tained   the  condition,   among  others, 
that  the  lessee  and  his  assigns  should 
pay  to  the  trustees    of  the   religious 
society,  for  the  time  being,  all  taxes 
and  assessments  which  migt  be  levied 
or  assessed  thereon  by  said  trustees, 
for  certain  purposes  specified  therein- 
It  also  contained  the  following  restric- 
tion :    "  No  taxes  or  assessments  to  be 
levied  or  assessed   for  the  next    ten 
years,  for  the  purchase  of  a  bell  or 
organ,  for  finishing  off  the  transept,  or 
the  erection  of  an  iron  fence  around 
the  church  lot,  in  whole  or  in  part,  nor 
are  they  in  any  one  year  to  exceed  ten 
per   cent    on    the  original  appraised 
value  of  said  slips :" 

Held,  that  this  language  was  general 
enough,  and  comprehensive  enough,  to 
cover  the  whole  duration  of  the  lease ; 
that  it  was  the  intention  of  the  parties, 
•when  the  lease  was  executed,  to  limit 
the  taxation  to  ten  per  cent,  in  each 


year  while  the  estate  should  continue ; 
and  that  the  trustees  of  the  society 
were  not  authorized,  at  any  time,  to 
tax  or  assess  upon  the  pew  in  question 
any  more  than  at  the  rate  of  ten  per 
ceut.  of  the  original  appraised  value; 
thereof.  ( Gifford  agt.  Tlit  Fr*t  Presby- 
terian Society  of  the  Village  of  Syra- 
cuse, 56  Barb.,  114.) 

See  CONSTRUCTION.  (Id.) 

28.  Though  a  lease  for  years  is  a  chattel 
interest  which  goes  to  the  personal 
representative,  ejectment  lies  to  re- 
cover possession  of  the  land  demised. 
(Olenaorf  agt.  Cook,  1  Lansing,  37.) 

See  FORCIBLE   ENTT  AND  DETAINER. 
(Id.) 

LEGACIES. 

1.  A  legacy  being  given  to  the  treasurer 
of  Yale  College,  for  the  trustees  there- 
of, with  directions  for  investment  and 
accumulation,  for  educational  purposes, 
it  was  held  that  the  bequest  should  be 
paid,  and  that  the  question,  whether 
the  fund  could  be  administered,  and  in- 
terest accumulated  as  directed,  must 
be  determined  by  the  courts  of  Connec- 
ticut. (Manice  agt.  Manice,  1  Lansing, 
348.) 

See  WILL.    (Id. 

LEGISLATURE. 
See  TAXES.    (56  Barb.) 

LEGISLATIVE  POWER. 

1.  The  legislature  having  passed  a  law  by 
a  majority  vote  appropriating  money 
for  the  purpose  of  removing  obstruc- 
tions from,  and  improving  the  naviga- 
tion of,  the  navigable  portion  of  the 
Boqnet  river ;  a  river  flowing  into  Lake 
Chainplain,  and  navigable  therefrom 
for  three  miles,  for  boats  of  light  bur- 
den, used  in  the  transportation  of  coal, 
iron    and    other    commodities.     Held, 
the  appropriation  was  neither  for  local 
nor  private  purposes,  and  the  law  waa 
constitutionally    enacted     and    valid. 
(People  agt.  Allen,  1  Lansing,  248.) 

2.  It  seems,  when  there  may  be  doubt, 
as  to  whether  an  appropriation  is  oris  not 
for  local  or  private  purposes,  and  it  is 
not  made  to  appear  that,  in  point  of 
fact,  it  is  for  one  or  the  other  of  such 
purposes,  the  presumption  will  be  in  fa- 
vor of  the  constitutionality  of  the  legis- 
lative proceedings.    (Id.) 

3.  In  the  application  of  the  clause  of  th« 
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constitution,  which  makers  a  two-third 
vote  of  the  legislature  requisite  for  the 
passage  of  bills,  "appropriating  the  pub- 
lic moneys  or  property,  for  local  or 
private  purposes;"  where  an  improve- 
ment ordered  is  clearly  of  a  local  char- 
acter, the  judicial  department  may  pro- 
nounce it  unconstitutional  ;  but  where 
the  question  is  one  of  degree  or  extent 
and  not  of  the  legal  effect  of  a  palable 
fact,  it  falls  withm  the  domain  of  the 
legislature.  (Id.) 

4.  The  practice  of  the  legislature,  with 
reference  to  various  acts  making  appro- 
priations of  money  for  purposes  similar 
to  the  act  in  question,  pointed  out ;  and 
the  meaning  of-the  terms  '-local  "  and 
"  private  "  commented  upon   and  ex- 
plained.    (Id.) 

5.  Whether  the  legislature  has  constitu- 
tional power  to  authorize  the  taking  of 
land     for     school     purposes.     Quere. 
(King  agt.  Phillips,  I  Lansing,  4^1.) 


LEX  FORL 

See  LEGACIES,     (1  Lansing.) 

LIABILITY. 

See  ACTION.     (I  Lansing.) 

CONSIGNOR  AND  CONSIGNEE.   (Id.) 
CONTRACTOR.    (Id.) 
CONTRIBUTION.    (Id.) 
DAMAGES.    (Id.) 
DEVISE  AND  DEVISEE.     (Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Id.)     . 

HUSBAND  AND  WIFE.    (Id.) 
INNKEEPER.    (Id.) 
JUDGMENTS      AND     EXECUTIONS. 

(Id.) 

JUSTICE  OF  THE  PEACE,    (Id ) 
NUISANCE.    (Id.) 
PRINCIPAL  AND  AGENT.    (Id.) 
SUPERINTENDENT  OF  CANALS.  (Id. ) 
TELEGRAPH  COMPANIES.    (Id.) 
VENDOR      AND      PURCHASER    OF 

LANDS.    (Id.) 

LIBEL  AND   SLANDER. 

1.  The  defendant,  in  an  action  for  libel 
and  slander  claimed  that  the  words 
were  privilged,  having  been  used  by 
him  in  the  course  of  his  testimony  as  a 
witness  in  a  regular  judicial  proceed- 
ing. On  the  trial,  the  judge  instructed 
the  jury  that,  if  they  found  the  defend- 
ant believed  his  answers  were  pertin- 
ent and  relevant  to  the  question  at  issue 
when  the  words  were  uttered,  their 
verdict  should  be  for  the  defendant ;  if 
on  the  other  hand,  they  found  that  the 


defendant  was  actuated  by  malice,  or 
knew  that  the  words  were  not  relev- 
ant, and  availed  himself  of  the  oppor- 
tunity to  defame  the  plaintiff,  the  posi- 
tion of  witness  did  not  protect  him;  and 
submitted  the  question  to  the  jury. 
Held,  a  correct  instruction,  and  that 
whether  the  defendant  was  protected, 
under  the  circumstances,  is  not  a  ques- 
tion of  law,  but  was  properly  submit- 
ted to  the  jury.  (  White  agt.  Carroll, 
42  Jf.  Y.t  161.) 

LICENSE. 

See  HOTELS.     (6  Bolt.) 
LIEN. 

1.  A.  and  B.  each  recovered  a  judgment 
against  H.  &  Co.  The  debtor's  prop- 
erty being  in  the  hands  of  an  assignee, 
executions  on  both  judgments  were  re- 
turned unsatisfied.  A  commenced  an 
action  by  creditor's  bill,  and  procured 
the  appointment  of  a  receiver,  who 
took  possession  of  the  property.  Sub 
sequently,  B.  commenced  a  like  action, 
in  which  the  same  receiver,  was  final- 
ly appointed.  After  the  commence- 
ment of'B.'s  action,  but  before  the  ap- 
pointment of  a  receiver  therein,  an  order 
was  made,  in  the  action  brought  by  A., 
directing  the  receiver  to  sell  enough  of 
the  property  to  pay  A.'s  debt,  and  that 
the  residue  "  be  exempted  from  the 
further  operations  of  the  receivership 
in  this  action."  Before  the  receiver 
had  made  sale,  pursuant  to  said  order, 
A.  recovered  other  judgments  at  law 
against  H.  &  Co..  and  issued  executions 
thereon  to  the  sheriff.  The  receiver 

.  having  completed  sufficient  sales  to 
realize  the  amount  specified,  gave  no- 
tice thereof  to  B.  and  to  the  sheriff". 
The  sheriff  thereupon,  being  indemni- 
fied by  A.,  sold  the  residue  of  the  prop- 
erty under  the  executions  last  mention- 
ed, The  sheriff  paid  to  A.  the  amount 
of  his  executions,  and  returned  the  same 
satisfied.  B.  procured  the  appointment 
of  a  receiver  m  his  action,  a  few  days 
after  the  sale,  and  prosecuted  the  same 
to  judgment.  The  receiver  then  brought 
this  action  against  the  sheriff. 

2.  A  complaint,  alleging  these  facts,  and 
that  the  property  of  H.  &  Co.  unsold, 
was  insufficient  to  pay  B.'s  claim,  and 
askingjudgment  against  the  sherift  for 
the  sums  which  B.  was  entitled  to  re- 
ceive by  the  judgment  on  his  creditor's 
bill,  was  demurred  to,  on  the  ground 
that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Held,  that 
judgment  was  properly  rendered  in  fa- 
vor of  the  defendant  upon  the  demur- 
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rer,  dismissing  the  complaint  with 
costs.  (Davenport  agt.  helly,  42  N. 
Y.,  193.) 

See  CREDITOR'S  BILL.    (Id.) 
EXECUTION.    (Id.) 
MORTGAGE.    (Id.) 
RECORDING  ACT.    (Id.) 

3.  The  statute  providing  for  the  protec- 
tion of  boarding  house  keepers  (Laws 
oflS&),p.  771),  gives  a  Jien  upon  the 
effects  of  boarders  for  the  amount 
•which  may  be  due  for  board,  and  it  can- 
not be  extended  to  any  other  indebted- 
ness, nor  to  any  demand  not  due  at  the 
time  of  the  detention.  It  does  not  in- 
clude board  to  become  due  under  an 
agreement  to  board  in  future.  (Shafcr 
agt.  Guett,  6  Bolt.,  -264.) 

•See  CONSIGNOR  AND  CONSIGNEE.    (Id.) 
SHIPS  AND  VESSELS.    (Id.) 

'A.  The  defendant,  owning  and  occupying 
a  house  and  lot  conveyed  the  same  to 
his  infant  daughter,  who  resided  with 
him  as  a  member  of  his  family,  and  the 
house  being  destroyed  by  tire,  employ* 
ed  the  plaintiff's  to  build  him  a  dwell- 
ing, upon  the  old  foundation  ;  the  plain- 
tiffs performed  the  work,  and  tiling  the 
required  notice  (Laws  1851,  p.  1,086, 
chap.  204,  extended  Laws,  1858,  p.  324, 
chap.  204),  claimed  a  mechanic's  lien 
for  the  value  of  the  labor  and  mater- 
ials ;  defendant  took  possession  of  the 
new  house,  and  continued  to  reside 
there  with  his  said  family.  In  an  ac- 
tion under  the  statute  for  judgment,  as 
upon  a  mechanic's  lien.  Held,  the  de- 
fendant had  no  interest  in  the  house 
erected,  other  than  as  guardian  of  his 
daughter,  and  the  plaintiffs  had  obtain- 
ed no  lien  thereou.  (Copley  agt. O'JYeil, 
1  Lansing,  214.) 

See  JUDGMENTS     AND       EXECUTIONS. 

(Id.) 

BOARDING  HOUSE   KEEPER.     (Id.) 

LITERARY  PROPERTY. 

1.  Literary  property  exists  in  an  oil 
painting.  And  the  right,  to  reproduce 
literary  creations,  is  property  at  com- 
mon law,  irrespective  of  copyright 
statutes.  (  Oertel  *gt.  Wood,  ante  1Q.) 

a.  An  artist  has  an  exclusive  right  to 
reproduce  copies  of  his  own  creation, 
and  that  right  is  susceptible  of  ajssign- 
ment,  either^ in  whole  or  in  part.  (Id.) 

3.  If,  therefore,  the  author  ,of  an  oil 
painting  has  an  exclusive  property 
therein,  ami  such  property  is  suscep- 
tible of  being  shared  by  assignment 
•with  another  person,  the'n  such  exclu- 
sive property  will  be  protected  by  a 


court  of  equity  unless  the  same  has 
been  surrendered  by  dedication  of  the 
original  painting  to'the  public.  (Id.) 

4.  If  A.,  as  artist,  composes  a  picture,  and 
gives  to  B.  only  the  right  to  make  copies, 
C.  has  no  right  to  claim  that,  in  con- 
sequence   of  the  transaction  between 
A.  and  B.,  A.'s  proprietary  right  has 
been  lost,  either  by  a  dedication  of  the 
original  painting  to  the  public  or  other- 
wise.    (Id.) 

5.  The  plaintiff  Oertel,  an   artist,  com- 
posed  and    painted  a  picture,   called 
'•  The  Hock  of  Ages  "  and  subsequently 
gave  to  his  co-plaintiff,  James,  an  ex- 
clusive right  to  reproduce  such  picture, 
as  an   engraving,  chromo-lithograph, 
lithograph,  or  in   any  other  manner, 
except  that  of  &  fac-simile  oil  painting: 
and  James  agreed  to  share  with  Oertel 
the  profits  to  be  derived  from  the  sale 
of  such  reproductions. 

Held,  that  the  plaintiffs  were  entitled  to 
an  injunction,  restraining  the  defend- 
ant from  making  and  selling  under  the 
name  of  "  The  Rock  of  Ages"  any 
reproduction  of  said  oil  painting  in 
the  form  of  a  photograph  thereof,  he 
well  knowing  the  premises  and  the 
exclusive  right  the  plaintiff  had  ia  the 
said  picture.  (Id.) 

6.  The  statutes  of  copyright  in  England 
and  in  this  country  do  not,  in  any  man- 
ner, affect  the  common  'law  ownership 
of  literary  composition  before  publica- 
tion, and  until  publication,  an  author 
and  his  assignees  have  a  proprietary 
right  in   the   author's  production,  of 
which  they  are  not  deprived   bv  the 
statute,  and  which  the  court  will  pro- 
tect against  invasion.     (Palmer  agt.  Dt 
Witt,  ante,  293.) 

7.  It  is  evident  that  congress  intended,  by 
the  act  of  February  3,  1831,  (by  which, 
act  all  previous  acts  were  repealed)  to 
furnish  protection  to  authors,  and  se- 
cure to  mem  from  wrongful  appropria- 
tions of  their  works,   by   providing  a 
means  of  continuing,   in   effect,  their 
common  law   right  after  publication, 
and   not  to  wholly  deprive  them   of 
such  common  law  right.     For  it  is  well 
settled  that  such  right  ends  with  publi- 
cation, -whatever  that  may   be.    And 
it  is  equally  clear  that  the  only  pub- 
lication contemplated  by  the  framers  of 
the  copyright  law,  is  a  publication  in 
print  and*  not  in  any  other  mode.  (Id.) 

8.  It  is  also  evident,  that  in  view  of  the 
common  law  right  of  authors,  existing 
and  recognized  at  the  passage  of  the 
act,   and   the  settled  belief  that  such 
right  continues  with  actual  publication 
or  dedication  by  the  author,  congress 
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merely  intended  to  enable  authors  t 
retain  their  proprietorship  after  print 

ing  and  publishing.     (Id.) 

9.  The  supplementary  act  of  August  18, 
1856,  extends  to  authors  of  "dramati 
compositions"  the  same  protection  tba 
is  afforded  to  authors  of  other  work 
by  the  act  of  1831,  and  in  addition  t< 
the  sole  right  to  print  and  publish,  thej 
are  given  the  sole  right  to  act,  perform 
and  represent  such  composition,  or  tc 
cause  them  to  be  acted,  performed  am 
represented,  on   any   stage   or   publi 
place,  during  the  period  for  which  the 
copyright  is  obtained.     This  act  ( 1856 
contains  also  a  prohibition  against  re 
presentation    of    copyrighted     plays, 
•without  the  prpprietor's  consent,  sim- 
ilar in  terms  to  the  ninth  section  of 
the  act  of  1831.     (Id.) 

10.  The  fact  found  in  this  case,  which  it 
is  claimed   was  a  publication  of  the 
play  in  question  was,  that  on  the  15th 
day  of  February,  1868  and  for  a  great 

number  of  times  thereafter,  the  comedy 
was  publicly  performed  and  repre- 
sented at  the  Prince  of  Wales  Theatre 
in  the  city  of  London,  by  and  with  the 
sanction  of  the  author.  (Id.) 

11.  It  was  not  found,  nor  was  there  any 
evidence  that  the  comedy  had  ever  or 
anywhere   been   represented    without 
the  sanction  of  the  author,  or  that  it 
was  ever  put  in  print  by  him,  or  by  his 
authority.    The  only  publication,  there- 
fore, which  can  be  claimed,  was  its  re 
presentation  at  the  theatre  on  various 
occasions  and  in  the  presence  of  large 
audiences.     (Id.) 

12-  A  single,  or  indeed  a  great  number  of 
public  performances  conducted  under 
the  authority  of  the  author,  will  not 
justify  a  felonious  obtaining  of  the 
manuscript  for  purposes  of  printing  and 
publishing.  The  right  of  obtaining  the 
manuscript,  or  of  its  con  tents,  does  not 
depend  upon  the  manner  of  procuring 
it,  but  upon  whether  the  author  has 
parted  with  his  rights  by  publication. 
(Id.) 

13.  To  give  a  literary  composition  value, 
or  to  make  it  property  recognized  by 
the  common  law,  the  author  must  be 
allowed  to  use  it  before  the   public; 
and  if,  having  submitted  it  once  to  a 
public  hearing,   it  is  to  be  deemed  a 
publication  so   as  to  take   away  the 
proprietary   right,  and  to  deprive  the 
author  of  the  benefit  of  copyright  laws, 
then  obviously,  the  common  law  means 
nothing,  and  there  is  no  such  thing  as 

property  in  literary  work.     ( Id. ) 

14.  The  law  intended  to  secure  to  the 
author  the  beneficial  results  of  his  la- 


bors, and  to  protect  him  from  any  pirat- 
ical invasion  of  hie  rights,  nntil  he  has 
done  some  act  inconsistent  with  an  ex- 
clusive ownership,  and  which  shalt 
amount,  in-  judgment  of  law,  to  publi- 
cation. (Id.] 

15.  It  may  fairly  be  assnmed  that  it  is 
not  intended  in  any  case,  to  surrender 
property  in  a  literary  composition,  so- 
long  as  the  author  of  it  retains  it  ia 
manuscript,  and  uses  it  before  the  pub- 
lie  for  his  private  pecuniary  benefit. 
(Id.) 

16.  Therefore,  there  can  be  no  presump- 
tion against  literary  ownership  arising 
from  the  mere  frequency  of  perform- 
ance.    Such  performances  are  not  in- 
consistent with  a  continued  proprietor- 
ship, but  are  wholly  consistent  with, 
and  necessary  to,   the   enjoyment  of 
the  property.     (Id.) 

17.  Public  representation,  therefore,  is  not 
publication,   and  does  not  entitle  any 
person  without  the  author's  consent,  to 
procure  it  in  any  way  for  purposes  of 
publication.     (Id.) 

18.  Any   surreptitious  procuring  of  the 
literary  property  of  another,  no  matter 
how  obtained,  wliether  from  memory  or 
otherwise,   if   it    is  unauthorized,   and 
without  the  knowledge  or  consent  of 
the  owner,  and  obtained  before  publi- 
cation  by  him,  is  an  invasion  of  his- 
proprietary  rights,  if  the  property  so 
obtained  is  made  use  of  to  his  iniurv. 
(Id.) 

19  If  carrying  away  in  the  memory  of  a. 
spectator  or  otherwise  surreptitiously 
obtaining  the  contents  of  a  play,  is 
without  the  consent  of,  or  unauthorized 
by  the  owner,  and  therefore,  an  in- 
fringement of  his  property  in  the  play, 
the  act  is  not  excused  by  the  omission 
of  the  owner,  to  notify  the  audience 
that  they  will  not  be  allowed,  or  are 
forbidden  to  carry  it  away  in  that 
manner.  (Id.) 

20.  The  result,  upon  this  whole  case  is, 
that  there  was  no  such  publication  by 
the  plaintiff  or  by  his  assignor  of  the 
play  in  question,  as  to  deprive  the 
plaintiff  of  his  common  law  right  of 
property  in  it.  (Id.) 

11.  That  public  representations  of  the 
play,  were  not  a  publication  of  it,  so  au- 
to take  away  such  common  law  right. 
(Id.) 

22.  That  there  is  no  presumption  in  favor 
of  the  lawfulness  of  the  manner  in 
which  the  defendant  obtained  the  play. 
( -***•/ 

3.  That  the  burden  is  upon  him  to  show 
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that  it  came  into  bis  possession  in  a 
lawful  manner ;  and  that  having  failed 
to  show  the  lawfulness  of  his  posses- 
sion, he  should  be  deprived  of  it. 

LOCAL  ACTION. 

20.  An  action  brought  to  restrain  the 
erection  of  a  bridge  over  a  public  high- 
way, to  connect  buildings  of  the  de- 
fendant standing  on  opposite  sides  of 
such  highway,  on  the  ground  that  such 
erection  will  injure  property  of  the 
plaintiff  by  cutting  off  the  view  and 
light  and  air  therefrom,  is  local,  and 
not  transitory,  and  must  be  tried  in  the 
county  where  the  real  property  is 
situated,  under  section  123  of  the  Code 
of  Procedure.  (Leland  agt.  Hathorn. 
42  If.  JT.,  547.) 

LOCAL  AND  PEIVATE  ACTS. 

.8.  The  act  entitled  "  an  act  in  relation  to 
the  fees  of  the  sheriff  of  the  city  and 
county  of  New  York,  and  to  the  fees 
of  referees  in  sales  in  partition  cases," 
passed  May  4th,  1869,  (Laws  of  1869, 
ch.,  569,)  is  a  local  act.  embracing  more 
than  one  subject ;  and  as  the  subject 
of  exclusive  power  in  the  sheriff  to 
make  sales  in  that  city  and  county, 
tinder  the  decrees  of  any  court  of 
record  (except  in  partition  and  cases 
where  the  sneriff  is  a  party,)  is  not 
expressed  in  the  title,  the  act  is  uncon- 
stitutional ;  and  sales  made  in  that 
county  by  referees  under  the  direc- 
tion of  the  court  are  valid  (Gaskin 
agt.  Meek,  42  JV.  Y.,  186  ) 

'9.  The  constitutional  requirement,  that 
two-thirds  of  the  legislature  shall 
assent  to  an  appropriation  of  public 
moneys  for  local  or  private  purposes, 
applies  to  appropriations  for  purposes 
either  private  or  local.  (People  agt. 
Allen,  42  If.  r.,378.) 

10.  An  appropriation  is  for  a  local  pur- 
pose, when  the   money   is  to  be  ex- 
pended  in  a  particular   locality,  and 
the  people  of   that  locality  are  to  be 
directly,  and  mainly  benefited  thereby, 
although   the  public  mav  also  be  in- 
cidentally   and    remotely     benefited. 
(Id.) 

11.  The  appropriation  for  the  improve- 
ment of  the  navigation  of  the  Boquet 
river  Laws  of  1869,  chap.  880,)  is  for 
a  "  local  purpose,"  and  tne  act  having 
received  the  assent  of  less  than  two- 
thirds   of   the    legislature,  is    uncon- 
stitutional and  void,     lid.) 

JSee  RIPARIAN  OWNERS.     (Id.) 

LEGISLATIVE  POWER.    (1  Laming) 


LOTTERY. 

1.  The  distribution  of  prizes  by  chance 
constitutes  a  lottery,     (lio/je  agt.  Del- 
mar,  7  Bolt.,  80.) 

2.  An   employment  to  sell  tickets  in  a 
foregin  lottery  is  illegal,  under  the  stat- 
ute, (1  It.  S.  666,  $26,)  and  no  action 
can  arise  out  of  it.    (Id.) 

3.  Even  money  advanced  to  an  agent,  by 
the  managers  of  a  lottery,  to   forward 
the  sale  of  tickets  by  him,  in  this  state, 
cannot  be  recovered  back.    (Id.) 


LUNATICS. 

1.  To  authorize  the  appointment  of  a 
committee  of  the  person  and  estate  of 
one  proceeded  against  as  a  lunatic  or 
person  of  unsound  mind,  if  he  be  not  a 
lunatic,  the  unsoundness  of  mind  is  the 
essential  thing,  and  must  be  established 
as  an  independent  proposition,  and  his 
incapacity  must  be  the  result  of  such 
mental  uusoundness.  ( Matter  of  S  haul, 
ante,  204.) 

'2.  To  sustain  such  proceedings,  the  fact 
must  be  clearly  established,  that  the 
party  proceeded  against  is  of  unsound 
mind.  (Id.) 

3.  Where  an  inquisition  was  found,  and 
the  person   proceeded  against  was  al- 
lowed a  traverse,  and  the  traverse  Jury 
found  a  similar  verdict  against  him, 
whereupon  the  petitioner  moved  for  the 
appointment  of  a  committee  of  his  per- 
son and  estate,  and  the  alleged  lunatic 
moved  to  dismiss  the  proceedings  on, 
the  whole  case : 

Held,  that  it  was  the  duty  of  the  judge 
hearing  these  motions,  he  having  pre- 
sided at  the  trial,  and  heard  all  the  evi- 
dence, and  having  a  full  and  fair  oppor- 
tunity of  knowing  in  a  reliable  manner, 
the  mental  condition  of  the  party  in 
question,  to  dispose  of  the  whole  mat- 
ter on  its  merits,  and,  if  the  verdict  be 
unsatisfactory,  to  set  it  aside,  and  dis- 
miss the  proceedings.  (Id.) 

4.  A  decree  of  divorce  for  adultery,  \wi\l 
be  granted  to   the  plaintiff,  where  it 
appears  that  the  defendant  committed 
the  act  of  adultery,  while  he  was  of 
sound  mind,  although  subsequently  he 
became  insane,  and  was  for  several 
years  previous  to,  and  at  the  time  of 
the  commencement  of  the  action  and 
the  granting  of  the  decree,  a  lunatic. 
(Itatkluii  agt.  li'athbun,  ante,  328.) 

.  A  lunatic  kept  in  a  county  poorhonse 
or  asylum  by  contract,  alone,  may  be 
taken  away  from  there  without  an  or- 
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der  from  a  county  judge  or  judge  of 
the  supreme  court,  directing  it,  pursu- 
ant to  the  statute  (Laws  of  1865,  ch. 
353,  $  2).  (Alaer  agt.  Miller,  56  Barb.. 
227.) 

6.  The  statute  was  intended  to  embrace 
only  those  persons  who  are  in  an  asy- 
lum under  the  authority  conferred  upon 
the  officers  to  confine  them  there,  in 
the  performance  of  their  official  duties 
(Id) 

See  AGREEMENT.    (Id.) 

MAINTENANCE. 

See  TRUSTS  AND  TRUSTEES.  (7  Robl.) 
WILL.   (b&Barb.) 

MANDAMUS. 

See  TAXES.   (56  Barl.) 

1.  A  mandamus  lies  against  the  comp- 
troller, to  compel  payment  of  moneys 
appropriated  by  the  legislature,  to  the 
improvement   of  navigation,    &c.,   on 
his  refusal  to  pay  the  same.     (People 
agt.  Allen,  1  Lansing,  248.) 

MANUFACTURING  COMPANIES. 

\.  An  exception  taken  at  the  trial  by  the 
respondent  is  improperly  incorporated 
into  the  printed  case,  unless  its  insertion 
can  be  justified  by  the  existence  of  a 
special  reason  therefor.  (Dabney  agt. 
Stevens,  ante,  341.) 

2.  A  person  dealing  with   an  officer  of  a 
corporation,  whose  duties  are  regulated 
by  the    by-laws,  is   chargeable    with 
notice  of  his  authority,  and  of  the  lim- 
itations and  restrictions  upon  it,  con- 
tained iu  the  act  of  incorporation  aud 
by-laws.     (Id.) 

3.  Where  neither  the  president,  nor  the 
secretary  of   the   manufacturing   com- 
pany, nor    both    combined    possessed 
the  power  to  issue  drafts  or  to  nego- 
tiate drafts  drawli  by  them  in  the  name 
of  the  company,  the   latter  cannot  be 
held  liable,  except  upon  proof. 

1.  That  a  general  or  particular  au- 
thority for  that  purpose  was  conferred 
by   the   board   of  trustees,    upon   the 
president  aud   secretary,  or  either  of 
them,  or 

2.  That  the  conduct  of  the  company 
was  such   as  to  create  a  well  founded 
belief,  that  such  general  or  particular 
authority  had  been  delegated,  or 

3.  That  the    acts    of   such    agents, 
although    unauthorized,    were    subse- 
quently ratified  by  the  board  of  trus- 
tees. 


4.  Such  delegation  of  authority  or  sub- 
sequent ratification  may  be  either  ex- 
press or  implied.     (Id,) 

5.  But  a  subsequent  ratification  will  not 
be  inferred  in   the   absence  of  proof, 

showing  that  the  board  of  trustees  had 
notice  or  knowledge  of  the  unauthor- 
ized acts  of  the  company's  ageuts.  (Id.) 

6.  The  liability  imposed  by  statute  upon 
trustees  of  manufacturing  companies, 
for  neglecting    to  make    and    tile  au 
annual  report,   is  in   the  nature  of  a 
penalty  for  misconduct  in  office.    The 
penalty  imposed  is  the  debt  of  the  cor- 
poration.    ( Id. ) 

7.  In  an  action  of  this  description  the 
burden  of  proof  is  upon  the  plaintiff  to- 
establish  that  the  debt  was  contracted 
by  the  corporation.     (Id.) 

MANUSCRIPTS. 

1.  The  author  of  an  unpublished  manu- 
script has  in  it,  at  common  law.  an  ex- 
clusive right  of  property  ;  the  violation, 
of  which  may  be  protected  by  injunc- 
tion. (Palmer  agt.  Uewitt,  7  Ilobt.* 
530.) 

3.  This  exclusive  right,  however,  per- 
tains only  to  the  unpublished  manu- 
script, without,  copyright  protection. 
After  unrestricted  publication  to  the 
world,  neither  the  author  nor  his- 
assignee,  whether  a  foreign  or  domes- 
tic writer,  can  assert  au  exclusive 
right  to  property  in  the  future  use  and 
publication  ofth'e  composition.  (Id.) 

3.  If  either  by  words,  by  writing,  by 
printing  in  newspapers  or  magazines,, 
or  by  lectures,  sermons,  (oral  or 
written,)  or  by  dramatic  representa- 
tion; if,  in  any  of  these  modes,  the- 
public  become  possessed  of  the  con- 
tents of  a  manuscript,  without  restric- 
tions express  or  implied,  it  is  such  a. 
publication  as  divests, the  author  of  au> 
exclusive  property  iu  the  work,  what- 
ever it  may  be.  (Id.) 

MALICE. 

See  BREACH  OF  PROMISE.  (42  If.  J".) 
LIBEL  AND  SLANDER.  (Id.) 

MALICIOUS   PROSECUTION. 
See  COMPLAINT.    (7  Roll.) 

MARINE  COURT  PRACTICE. 

I.  In  an  action  to  recover  possession  of 
personal   property,  in  the  district  and 
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marine  courts  of  New  York  city, 
judgment  for  the  plaintiff  cannot  fie 
rendered  in  the  manner  prescribed  by 
section  277  of  the  Code  of  Procedure  ; 
but  should  be  in  the  alternative  for  a 
return  of  the  property,  or  for  its  value, 
if  a  return  cannot  be  had  as  prescribed 
by  the  Revised  Statutes,  ('2  Rev.  Stat. 
530,  $$  49,  59.)  (Snuff  agt.  Maker, 
2  Daly,  142.) 

2.  The  act  of  1818,  (laws  of  1848,  497, 
sec.,  58,)  conferring  upon  the  marine 
court  jurisdiction  in  actions  for  assault 
and  battery,  by  or  against  any  person 
on  board  a  vessel  in  the  merchant 
service,  on  high  seas,  or  in  a  place 
without  the  United  States,  &c.,  was, 
by  implication,  repealed  by  the  act  of 
1853,  (laws  of  1853,  1165,)  which  con- 
ferred jurisdiction  upon  the  court  in  all 
actions  for  assault  and  battery,  &c., 
with  a  limitation  only  of  the  amount 
of  damages  recoverable.  Hence,  the 
marine  court  has  jurisdiction  of  an  ac- 
tion for  an  assault  and  battery  com- 
mitted on  -board  a  vessel  in  the  mer- 
chant service,  although  not  upon  the 
high  seas,  aud  not  without  the  United 
States.  (Farley  agt.  De  Waters,  2  Daly. 
192.) 

See  DISTICT  COURT  PRACTICE.    (Id) 

MARRIAGE. 
See  PRACTICE.    (6  Bolt.) 

MARRIED  WOMEN. 

1.  An  action  for  damages  for  negligence 
in   the   management  of   her   separate 
estate   may   be   maintained  against   a 
married  womau   without  joining  her 
husband.     (Eagle  agt.  Swayze,  2  Daly, 
140.) 

2.  The    amendment     of     the    married 
woman's  act,  passed  in  186:2,  (laws  of 
1862,  ch.  172,  $$  7,  8,)  by  which  the 
word*  "  purchase"  was  then,  for  the 
first  time,  introduced  into  the  statute, 
did  not   enlarge   the    powers  or    the 
liabilities    of     married     women,     BO 
as   to   make    a  married   woman,    not 
carrying  on  any  trade  or  business,  and 
not  'having   any    separate     property, 
liable  for  goods  sold  and  delivered  to 
her.  (Schmidt  agt.  Costa,  2  Daly,  251.) 

3.  A   married    woman   may   execute   a 
valid  assignment  of  a  cause  of  action, 
relating  to  her  separate  property,  with- 
out the  joining  of  her  husband  ;    and 
this  notwithstanding  she  derived  the 
property  through  her  husband.     (Jay 
agt.  Long  Island  R.  JR.  Co.,  2  Daly, 
401.) 

See  HUSBAND  AND  WIFE.    (Id.) 


DISTRICT  COURT  PRACTICE.    (Id.) 

4.  The  promissory  note  of  a    married 
woman,  given  for  goods   which    had 
been   purchased  by  her   upon    credit, 
for  family  use,  wnile  her  husband  is 
residing  aud  cohabiting  with  her,  and 
supporting  his  family,  is    absolutely 
void,  and  has  no  foundation,  either  in 
law,  equity,  conscience  or  good  morals, 
unless  there  is  some  special  agreement 
by  which  the  goods  are  sold  to  the 
wife,  for  her  exclusive  use,  upon  the 
credit  of  her  separate   property,  and 
not  upon  the  credit  of  ner  husband. 
(Smith  agt.  Allen,  1  Lansing,  101.) 

5.  A  subsequent  promise   to    pay  snch 
note,  made  by  the  wife,  after  the  hus- 
band's death,  is  equally  void.     (Id.) 

5.  And  that  the  vendors,  of  their  own 
motion,  charged  the  goods  on  their 
books  to  the  wife  personally,  cannot 
affect  her  rights.  (Id.) 

7.  The  case  of   Ooulding  agt.  Davidson, 
(26  N.  Y.,  604,)  cited,  and  distiugush- 
ed.  (Id.) 

8.  Plaintiff  was  a  married  woman,  and 
being  in  possession  of  premises  belong- 
ing to  her  husband,  who  had  abscond- 
ed, and  while  preparing  to  leave  the 
same,  made  a  contract  for  a  certain 
sum  with    the   defendant,   who    held 
a  mortgage  on  the  premises  which  was 
due.  to  remain  for  a  time,  and   at  the 
end  thereof  deliver  possession  to  him. 
In  an  action  by  the  plaintiff,  after  per- 
formance by  her,  to  recover  the  sum 
which  the  defendant  agreed  to  pay  : 

Held,  the  promise  to  pay  was  supported 
by  a  sufficient  consideration.  (Hart 
agt.  Young,  1  Lansing,  417.; 

9.  Plaintiff's  performance  was  advanta- 
geous to  the  defendant.,  and  an  incon- 
venience to  herself;    being  in  posses- 
sion, as  wife  of  the  owner  ol  the  fee, 
her  agreement  to  surrender  it,  was  a 
sufficient  consideration  to  support  the 
defendant's  agreement ;  and  her  pos- 
session as  owner  of  a  contingent  right 
of  a  dower  was  a  subsisting  right  of 
which   she   might  make  disposal    by 
sale.    (Id.( 

10.  The  plaintiff   was  authorized  (laws 
I860,  chap.  90, )  to  make  the  contract  iu 
her  own   right,  and  whether   she  so 
made   it,  or  for  her  husband,  was    a 
question  of  fact ;  and  defendant  having 
asked  a  decision  upon  the  question  by 
the  court,  when  about  to  submit  it  to 
tlie  jury,  and  the  court  deciding  for 
the  plaintiff: 

Held,  there  was  no  error    (Id.) 
See  HUSBAND  AND  WIFE.  (Id.) 
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MASTER  AND  SERVANT. 

1.  A  licensed  public  carman,  who  carries 
on  business  on  his  own  account,  with 
his  own  capital,   and  with  his  own 
wagons,   horses,   and    servants,   does 
not  stand  in  the  relation  of  servant  to 
one  who  employs  him  to  carry  mer- 
chandise at  an  agreed  price  per  pack- 
age, so  as  to  make  the  latter  liable  for 
the  negligence  of  the  servants  of  such 
carman.  (McMulien  agt.  Hoyt,  2  Daly, 

2.  To  defeat  a  recovery  by  a  servant,  for 
services  offered  to  be  performed  by  him 
tinder  an  unexpired  contract  of  em- 
ployment,  on  the  ground  of  his  dis- 
charge by  the  master,  the  latter  must 
establish  affirmatively    that   the  dis- 
charge was  for  just  cause.    A  mere 
admission  by    the  plaintiff   upon  the 
trial  that  his  discharge   was  for  "  al- 
leged cause,"  has    not  the    force  of 
present  proof  of  facts  from  which  a 
sufficient  cause  may  be  inferred.  (Stern 
agt.  Congregation  Schaare  Mochmin.  2 
Daly,  415.) 

3.  At  a  general  meeting  of  the  members 
of  a  religious  society,  the  plaini ill1  was 
elected  sexton  for  one  year,  at  a  fixed 
annual  salary,  and  entered  upon  his 
duties.    At  a  meeting  of  the  board  of 
trustees    resolutions   were  afterward 
passed  discharging    the    plaintiff  for 
"  alleged  cause'"  and  he  was  also  ex- 
pelled from  membership  with  the  con- 
gregation : 

Held,  that  it  not  appearing  that  member- 
ship was  a  prerequisite  to  the  position 
of  sexton,  his  expulsion  did  not  affect 
his  legal  rights,  under  the  contract  of 
employment  as  sexton.  (Id.) 

4.  The  principle  of    respondent  superior 
applies  only  to  the  immediate  employer 
of  the  servant  or  agent  through  whose 
negligence  an  injury  occurs.     There 
cannot  be  two  superiors,  and  the  diffi- 
culty, in  all  the  cases,  has 'been  in  de- 
termining whose    servant  the  person 
was  who  did  the  injury.  When  that  is 
determined,  the  principle  of  respondent 
superior  at  once  attaches,  and  renders 
the    immediate    master    or   employer 
liable.    (Boniface  agt.  Belyea,  6  Holt,, 
397.) 

5.  The  mere  hiring  of  a  person  is  not 
always  sufficient  to  create  the  relation 
of  master  and  servant.  There  must  be, 
besides  the  hiring,  some  degree  of  ac- 
tual control  over  the  person  hired,  and 
some  right  to  direct  him,  from  time  to 
time,  as  the  master  may  see  fit ;  for 
the  responsibility  of  the  master  begins 
aud  euds  with  his  control  over  aud  his 


right  to  direct  his  servant.  Hence  the 
master  is  held  to  a  reasonable  care  and 
discretion  in  the  choice  of  a  servant. 
(Id.) 

6.  In  an  action  against  an   undertaker 
who  superintended  a  funeral,  and  fur- 
nished the  carriages  on  that  occasion, 
to  recover  damages  sustained  by  the 
plaintiff  while  riding  in  one  of  the 
carriages,  through  the  carelessness  of 
the  driver,  it  is  not  enough  to  show 
that  the  carriage  and  driver  were  fur- 
nished   by    the    defendant;     without 
also    showing    some    power  over,  or 
right  to  control,  the  driver,  or  some 
fact  to  indicate  that  he  was  in  the  de- 
fendant's service.    (Id.) 

7.  If  it  appears,  in  such  a  case,  that  the 
horses  and  carnages  were  owned  by 
the   driver,  and   were   hired  for   the 
occasion,  by  the  undertaker,  the  rela- 
tion of  master  and  servant  does  not 
exist  between  him  and  the  driver ;  and 
no  action  will  lie,  against  the  under- 
taker, to  recover  damages  for  the  in- 
juries sustained  by  the  plaintiff.    (Id.) 

9.  If  a  person  asks  another,  already  in 
his  service,  to  assist  him,  and  to  do  it 
by  fighting  an  adversary  named  or 
known,  in  order  to  accomplish  some 
purpose,  though  lawful  in  itself,  and, 
connected  with  the  service,  he  must 
respond  for  the  act  of  the  servant,  be- 
cause he  has  enlisted  him  to  commit 
acts  which  otherwise  might  be  held  to 
be  willful,  and  without  the  line  of  duty 
or  the  service  for  which  he  was  em- 
ployed. (Fraser  agt.  Freeman,  56 
£arb.,  234.) 

See  DEATH  BY  WRONGFUL  ACT.   (Id.) 

9.  An  employee,  who   contracts  for  the 
performance   of  hazardous  duties,  as- 
sumes such  risks  as  are  incident  to  their 
discharge,  from  causes  open  and  obvi- 
ous, the  dangerous  character  of  which 
he  has  had   opportunity  to  ascertain. 
Semble.     (Owen    agt.    N.     Y.  Central 
Hailroad  Co.,  L  Lansing,  108.) 

10.  A  brakeman,  in  the  employ  of  a  rail- 
road  company,  while  discharging  du- 
ties in  the  line  of  his  employment,  upon 
the  roof  of  a  freight  car,  was  carried 
against  a  highway  bridge,  aud  sustain- 
ed injuries,  for  which  he  brought  an 
action    against    his    employer.      The 
bridge  was  some  three  and  a  half  feet 
higher  than    the   top  of  the   highest 
freight  car  in  use  by  the  company,  and 
had  so  remained  lor  many  years,  and 
since  the  construction  of  the  railway. 
The   brakeman   had   entered  into  the 
employment    of   the     company    with 
knowledge  of  the  position  aud  height 
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of  the  bridge,  and  he  had  had  oppor- 
tunity of  informing  himself  as  to  its 
continuance  in  the  same  position.  Held, 
that  the  plaintiff  should  have  been 
non-suited,  the  danger  from  the  bridge 
being  clearly  incident  to  the  labor  he 
undertook  to  perform.  (Id.) 

11.  In  view  of  the  brakeman's  knowl- 
edge as  to  the  bridge,  his  omission  to 
avoid  the  accident,  by  stooping,  was 
such  want  of  ordinary  care  and  caution 
as  would  have  defeated  his  action,  if 
otherwise  maintainable.  Id.) 

1'2.  Having  assumed  the  risk  of  injury  to 
his  person,  from  the  bridge,  evidence 
offered  by  him  upon  the  trial,  tending 
to  show  its  dangerous  character,  was 
properly  excluded.  (Id.) 

MAXIMS. 
See  FORMER  SUIT.    {7  Robt.) 

MEASURE  OF  DAMAGES. 

See  DAMAGES.    (42  N.  Y.) 
DAMAGES.     (1  Lansing.) 
TELEGRAPH  COMPANIES.    (Id.) 

MECHANIC'S  LIEN. 

1.  Where  notice  of  a  mechanic's  lien,  (Sets. 
L.  1854,  Ch.,  402,  is  properly  filed,  and 
an  action  is  thereafter  duly  commenced 
to  enforce  such  lien,  if,  during  the 
pendency  of  the  action,  the  year  expires 
in  which  the  statute  limits  the  lien,  the 
plaintiff  must  be  noMuited  with  costs. 
(Hiucford  agt  Bogardus,  ante,  94). 

3.  And  the  court  has  jurisdiction  to  award 
costs  to  the  defendant  in  such  case. 
(Id). 

3,  The  object  of  the  mechanics'  lien  law 
is  to  protect  the  mechanic,  laborer  and 
material  man,  and  as  between  these 
persons  and  the  owner,  the  equities  of 
the  former  are  superior  to  the  latter, 
unless  the  latter's  equities  arise  out  of 
his  contract  with  the  contractor,  affect- 
ing the  right  of  the  contractor  to  recov- 
er the  contract  price,  or  the  amount 
that  may  be  due  him.  (Develin  agt. 
Mock,  2  Daly,  94.) 

•4.  The  mechanics'  lien  laws,  and  especi- 
ally the  provision  (Laws  of  1863,  chap. 
500,  §  13),  declaring  that  no  transfer 
of  the  contractor's  interest  should  ai- 
fect  the  right  of  any  person  entitled  to 
file  liens,  operate  as  equitable  trans- 
fers to  a  lieuor  of  the  money  due  to 
the  contractor  by  the  owner  at  the 
time  of  the  filing  his  lien,  against  which 
nothing  should  prevail  except  that 


which  should  spring  out  of  the  con* 
tract  itself,  such  as  omissions  from,  or 
violations  of,  its  obligations,  affecting 
its  performance,  and  consequently  the 
amount  due  to  the  contractor.  (Id.) 

5.  Hence,  where  the  owner  retained,  out 
of  the  sum   due  to   the  contractor,  an 
amount  to  be  held  by  her,  aa  security 
for  a  claim  for  damages  in  a  snit  pend- 
ing between  them  in  a  matter  having 
no  reference  to  the  contract  for  builo> 
ing,  as  to  which  a  lien  was  filed  by  a 
sub -contractor:    Held,  that  such  reten- 
tion  must    be  regarded  as  a  transfer, 
within  the  spirit  of  the  provision  of 
the  act  of  1863,  which  the  contractor 
had  no  right  to  make,  and  which  can- 
not destroy  the  equitable  assignment 
of  the  fund;  due  the  contractor,  created 
by  operation  of  the  statute.     (Id.) 

6.  The  right  of  the  owner  to  set  off  a  de- 
mand against  the  contractor,  in  an  ac- 
tion by  a  sub-contractor  to  foreclose  a 
mechanic's  lien,  discussed.     (Id.) 

7.  The  notice  to  create  a  lien  (under  the 
mechanics'  lien  law  of  1855),  must  be 
duly  verified  in  the  same  manner  as  a 
pleading ;  and  a  complaint,  in  an  action 
to   foreclose  a  mechanic's  Hen,  which 
contains  no  averment  that  the  notice 
to  create  the  lien  was  verified,  is  de- 
murrable,  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action.     (Hal- 
lay  lain  agt.  Herbert,  2  Daly,  253.) 

8.  In  an  actiiou  to  foreclose  a  mechanic's 
lieu,  a  judgment  directing  the  sale  of 
the  premises  under  execution,  and  pro- 
viding the  manner  in  which   the  pro- 
ceeds shall  be  distributed,  is  in  strict 
conformity  with  the  statute.     (Meehan 
agt.  Williams,  2  Daly,  367.) 

9.  A  lien  (under  the  mechanics'  lien  law 
of  this  state)  cannot  be  acquired  for 
work  done  or  materials  furnished  to- 
wards the  erection  of  a  public  school- 
house,  erected  under  the  provisions  of 
certain   statutes,  by  which  it  is  devo- 
ted to  a  public  use,  such  property  be- 
ing exempt  from  seizure  and  safe  un- 
der an   execution,    unon   grounds  of 
public   necessity.       (lirinclcerhojf  agt. 
Board  of  Edwalion,  <£c.,  2  Daly,  443.) 

10.  Where,  in  a  proceeding  instituted  by 
a  contractor  under  the  mechanics'  lien 
law  of  1863,  it  appeared  that,  after  the 
commencement  of  the  work,  but  before 
its  completion  and  the  filing  of  the  no- 
tice of  lien,  the  owner  conveyed  the 
premises  to  her  brother-in-law,  one  of 
the  defendants,  who  gave  her  his  note 
for  $5,000,  payable  one  day  after  date, 
and  upon  which  no  payments  had  been 
made,  and  who  never  took  possession 
of  the  premises,  bui  immediately  leased 
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them  to  his  sister-in-law  and  her  hus 
baud,  who  had  since  occupied  them 
paying  no  rent  therefor:  Held,  thai 
the  conveyance  was  not  bonaf.de,  bu: 
was  made  with  the  intent  to  defrauc 
the  contractor  and  defeat  his  lieu,  anc 
that  the  latter  had  an  incipient  lieu 
when  the  transfer  was  made,  which 
became  absolute  on  tiling  notice  there- 
of with  the  county  clerk,  and  that  he 
was  entitled  to  have  the  fraudulent 
conveyance  declared  void  so  far  as  il 
interposed  any  obstacles  to  the  enforce- 
ment of  his  lieu.  (Mee/ian  agt.  Wil- 
liams, 2  Daly,  367.) 

11.  The  plaintiff  contracted  with  the 
owner  and  her  husband  to  erect  a 
house  by  the  15th  day  of  February 
1865,  the  consideration  to  be  paid  in 
seven  installments,  on  the  completion 
of  certain  portions  of  the  work.  The 
husband,  who  had  been  a  builder,  vis- 
ited the  building  every  other  da}-,  and 
directed  changes  to  be  made,  and  extra 
workito  be  done,  and  paid  the  plain- 
tiff as  the  payments  became  due,  mak- 
ing no  objection  to  the  work  done,  and 
materials  furnished,  nor  to  the  delay  in 
ttie  work  of  plastering.  The  house 
wTas  not  completed  on  the  15th  Febru- 
ary, 1865.  Ten  days  after  that  date, 
the  plaintiff  received  from  the  husband 
payment  of  the  fourth  installment  un- 
der the  contract ;  and  on  the  17th  day 
of  March  was  promised  payment  of  tne 
fifth  installment,  as  soou  as  certain 
moldings  should  be  put  on.  Tlie  con- 
tract provided  that  on  failure  of  the 
plaintiff  to  provide  a  sufficiency  of 
men  or  materials,  the  owner,  on  giving 
three  days'  notice  in  writing,  might 
complete  the  building,  and  deduct  the 
expense  from  the  contract  price.  The 
owner  and  her  husband,  on  the  23d 
March,  1865,  gave  notice  to  the  plain- 
tiff to  discontinue  work,  and  that  they 
would  hold  him  for  damages  for  failing 
to  complete  the  building  by  February 
15th.  Held,  that  the  husband  acted 
throughout  as  his  wife's  agent  and  by 
her  authority,  so  as  to  make  all  that  he 
did  binding  on  her.  Held,  that  as  the 
variations  from  the  contract  in  the 
building  were  known  to  the  husband, 
and  he  had  not  objected,  they  were 
made  with  his  concurrence,  and  that 
there  was  an  acceptance  of  the  work 
up  to  the  time  of  the  fourth  install- 
ment. Held,  also,  that  the  owner, 
having  assented  to  an  extension  be- 
yond the  strict  letter  of  the  contract, 
had  no  right,  on  March  23d,  to  put  an 
end  to  the  contract,  and  the  plaintiff' 
could  recover  for  all  the  contract  and 
extra  work  done  and  materials  fur- 
nished up  to  that  date,  and  the  owner, 
under  the  circumstances,  could  not  re- 


coup damages  for  delay  and  deficien- 
cies in  the  work.     (Id.) 

12.  Under  the  act  of  1863,  the  lien  be- 
comes absolute,  to  the  extent  of  the 
right,  title,  and  interest  which  the 
owner  had  in  the  premises,  at  the  time 
when  the  notice  was  filed,  which  in- 
terest cannot  be  divested  by  any  sale 
or  transfar  made  after  the  commence- 
ment of  the  work,  or  furnishing  of 
materials.  (Id.) 

Set  LIEN.     (1  Lansing.) 


MERGER. 
See  MORTGAGE.    (42  N.  T.) 

METROPOLITAN    BOARD    OP 
HEALTH. 

See  STATUTES.     (7  Robt.) 

METROPOLITAN   SANITARY  DIS- 
TRICT. 

See  bTATUTES.     (7  Robt.) 

MINISTERIAL  ACT. 

1.  A  superintendent  of  canal  repairs,  in 
making  repairs  and  removing  obstruc- 
tions, acts  ministerially,  and  is  liable 
to   the   individual   injured   by  the   im- 
pi*oper  discharge  of  hie  duty.     (Hicks 
agt.  Dorn,  42  N.  T.,  47.) 

2.  He   has   the.  right  to  destroy  private 
property,  if  necessary  to  restore  navi- 
gation ;  but,  in  so  doing,   takes  upon 
himself  the  burden  of  showing  great 
public  or  overruling  necessity.      Th& 
right  does  not  exist  when  such  destruc- 
tion is  merely  the  cheapest,  speediest, 
or  most  convenient  method  of  restor- 
ation.    (Id.) 

See  SUPERINTENDENT   OF    CANALS.    (1 

Lansing. ) 

MISREPRESENTATION. 
See  INSURANCE  (LIFE).    (6  Robt.) 

MITIGATION  OF  DAMAGES. 
See  SLANDER.    (7  Robt.) 

MONEY  HAD   AND   RECEIVED. 

.  By  a  resolution  adopted  at  a  meeting 
of  a  voluntary  association,  the  object 
of  which  was  to  form  a  common  fund,. 
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out  of  which  to  pay  each  member 
drafted  into  the  army  a  fair  and  equi- 
table share  of  said  fund,  or  turnisu  a 
substitute,  the  treasurer  of  the  society 
was  directed,  in  case  110  draft  took 
place,  to  pay  or  return  to  each  mem- 
ber the  amount  contributed  by  him  to 
the  fund.  No  draft  took  place.  Held, 
that  an  action  for  money  had  and  re- 
ceived might  be  maintained  by  a  mem- 
ber against  the  treasurer,  to  recover 
the  amount  of  his  contribution,  it  ap- 
pearing that  the  latter  had  possession 
of  the  funds.  ( Koehler  agt.  Brown.  2 
Daly,  78.) 


MONEY  PAID. 

1.  The  plaintiff  having  been  compelled, 
by  levy  and  sale  of  his  property,  to 
pay  the  unpaid  tax,  of  a  former  occu- 
pant of  his  premises,  which  he  had 
been  charged  upon  the  annual  assess- 
ment rolls,  by  the  board  of  supervisors, 
as  a  returned  tax,  and  for  which  he 
was  not  liable,  sued  the  county  to  re- 
cover the  amount  so  paid.  Meld,  the 
complaint  stated  no  cause  of  action. 
(Newman  agt.  The  Supervisors  of  Liv- 
ingston County,  1  Lansing,  476.) 


MONEY  PAID  BY  MISTAKE. 

1.  It  is,  it  seems,  a    sound  principle  of 
law,  that  in  an  action  for  money  paid 
by  mistake  in  facts,  the  plaintiff  should 
recover  irrespective  of  any  negligence 
with   which   he   may    be  chargeable, 
unless  it  ha?  caused  injury  to  the  de- 
fendant.    (  Union  Nat.  Bank  of  Troy 
agt.    Sixth  Nat.    Bank  of  N.   Y.,   JL 
Lansing,  13.) 

2.  Thus,  where  defendant  discounted  a 
note  for  G.,  aud  sent  it  to  plaintiff  for 
collection,  and  plaintiff  sent  it  to  an 
agent  for    the  same  purpose,  and  re- 
mitted to  defendant  before  any  return 
from  the  agent ;  and  it  then  transpired 
that  the  agent,  having  presented  the 
note  for  payment,   it   had    been   dis- 
honored by  the  maker  uud  protested, 
and  notice   of    protest  mailed   to  the 
parties  entitled,  which   had   been   re- 
ceived by  defendant  and  G.,  though  it 
had  not  reached  the  plaintiff:  and  that 
G.,  upon  notice  of  the  protest,  had  re- 
paid defendant  for  the  note  ;   and  that 
defendant,  hfter  notice  of  the  protest, 
and  the   repayment   by  G.,  receiving 
plaintiff's  remittance,  had  refunded  to 
G.,  and  the  note  was  usurious  and  un- 
collectable.     In  an  action  brought  by 
plaintiff  to  recover  the  amount  remitted 
to  defendant,  as  for  money   paid    by 
mistake,    it    failing    to    appear    that 


defendant  had  no  remedy  over  against 
G.: 

Held,  the  action  would  lie,  although 
plaintiff  might  be  chargeable  with 
negligence  in  not  ascertaining  that  the 
note  had  been  dishonored  before  mak- 
ing the  remittance  to  defendant.  (Id.} 

3.  An  action  could  not  be  sustained  by 
the  plaintiff,  against  G.,  for  the  money 
paid  him  on  receipt  of  plaintiff's  re- 
mittance, but  G.  would  be  liable  to 
refund  to  defendant — SembU.  (Id.) 

Set  VENDOR  AND  PCBCHASEB.   (Id.) 

MORTGAGE. 

1.  A  mortgagee  is  not  justified  in  selling 
the  whole  mortgaged  property  in  oner 
parcel   (on    a    statutory    foreclosure,^ 
when  one  standing  in  the  position  of 
junior  mortgagee,  or  as  the  owner  of 
the  property,  requests  a  sale  in  parcels, 
and  offers,  in  good  faith,  to  bid  the 
amount  of   the  mortgage  debt,  cost* 
aud  expenses  upon  a  specified  parcel,, 
so  situated  that  it  can  be  conveniently 
sold  and  conveyed  separately,  although, 
the  premises  are  described  in  the  mort- 
gage as  one  tract.     Such  a  sale  will  be 
set  aside  in  a  court  of  equitv.     (Ells- 
worth, agt.  Lockwood,  42  N.  Y.,  89.) 

2.  On  a  purchase  or  real  estate,  B.  (the- 
purchauer)  gave  to  the  defendant  L. 
(the  vendor,)  a  mortgage  for  a  portion 
of  the  purchase-money,  and  the  plain- 
tiff,   under  an   arrangement   with  B., 
gave  his  note,  indorsed  by  M.,  in  pay- 
ment of  the  balance.   At  the  same  time 
B.  delivered  to  M.  a  conveyance  of 
the  premises,  absolute  in  terms,  and  M. 
gave  the  plaintiff  a  writing  to  the  effect 
that  he  held  the  title  as  a  security  for 
such  indorsement  and,  if  the  plaiutiff 
paid  the  note,  he  would  transfer  the- 
title  to  him.    The  plaintiff  subsequently 
paid  the  note,  aud  also  obtained  from 
B.  a  conveyance  of  the  equity  of  re- 
demption.     The    defendant    L.-  com- 
menced a  statutory  foreclosure  of  his 
purchase-money  mortgage,  whereupon 
the  plaintiff  showed  him  the  defeasance 
signed  by  M.,  and  the  deed  to  himself 
fioin  B.,  offered  to  pay  the  amount  due 
and  costs,  and  demanded  an   assign- 
ment of  the  mortgage : 

Held,  that  the  plaintiff  was  not  in  the- 
position  .of  surety  for  the  mortgage 
debt,  and  was  not  entitled  to  an  assign- 
ment. He  could  only  pay  the  mortgage 
aud  have  it  discharged.  (Id.) 

3.  Even  if  he  could  be  regarded  as  assig- 
nee of  the  equitable  mortgage  of  M.,  he 
would  be  subrogated   by  law  to  the 
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rights  of  the  mortgagee,  upon  paying 
the  mortgage,  without  an  assigurneui 
(Id.) 

A.  A  mortgagor,  who  was  in  defaul 
Bowed  a  field  on  the  mortgaged  prem 
ises  with  rye.  He  died,  and  letters  of 
administration  issued  to  the  mortgagee 
who  sold  the  growing  crop  to  the 
plaintiff,  at  an  administrator's  public 
sale.  Before  it  was  taken  off,  th 
mortgage  was  foreclosed  by  advertise 
iiient,  and,  at  the  sale,  the  auctioneer 
announced  that  the  rye  having  beei 
eold,  was  reserved.  The  defendant's 
testator,  who  was  present  at  both  sales 
claimed  the  crop  under  a  deed  from  the 
purchaser  on  the  foreclosure.  The 
notice  and  affidavits  of  foreclosure  con 
taiued  no  exception : 

'Held,  that  the  plaintiff  was  entitled  to  the 
crop.  (Sherman  agt.  Willett,  42  iV.  Y., 
146.) 

5.  Held,  iurther,  that  title  would  have 
passed  to  the  purchaser  on  the  fore- 
closure sale,  if  the  crop  had  not  been 
expressly excepted.    (Id.) 

6.  The  affidavits  of  foreclosure  are  only 
presumptive  evidence  of  the  facts,  and 
any  person,  unless  it  be  the  mortgagee 
or  those  claiming  under  him,  may  con- 
trovert them  by  parol  evidence.     (Id.) 

7.  The  assignee  of  a  recorded  mortgage 
upon    real   estate,   which   real   estate 
was  conveyed  by  the  mortgagor  to  the 
•mortgagee,  after  the  assignment,  holds 
A  valid  lien  thereon,  as  against  a  pur- 
chaser from  such  mortgagee,  who  pur- 
chases without   knowledge  of  the  as- 
signment, although   the  conveyances, 
both  to  the  mortgagee  and/j-owt  him  to 
the  purchaser,  were  recorded  prior 'to 
the    recording    of     the    assignment. 
(Purdy  agt.   Huntington,  42  JY.    Y., 
334.) 

8.  The   conveyance  to    the  mortgagee, 
after  assignment  of  the   mortgage  is 
not    a  merger  of  the  mortgage ;   nor 
•can  the  conveyance  by  the  mortgagee, 
although  recorded  before  the  recording 
of  the  assignment,  operate  as  a  trans 
fer  of  the  mortgage,  so  as  to  be  deemed 
a  subsequent  assignment  thereof,  with- 
in the  recording  act.  (Id.) 

:9.  J.  gave  a  mortgage  to  M.,  which  was 
duly  recorded,  and  was  assgined  to  the 
plaintiff  with  J.'s  knowledge.  J. 
afterward  conveyed  the  land  to  M., 
•who,  three  days  before  his  deed  was 
recorded,  conveyed  to  the  defendant. 
The  defendant  paid  a  valuable  con- 
sideration, but  did  not  examine  the  re- 
•cords,  relying  upon  the  representations 
of  M.,  and  nau  no  actual  knovvledye 


of  the  mortgage  or  its  assignment.  His 
conveyance  was  recorded,  as  a  deed, 
and  subsequently  the  plaintiff's  as- 
signment was  recorded : 

Held,  in  an  action  to  foreclose  the  mort- 
gage, that  it  was  a  subsisting  lien  upon 
the  land  ;  and  that  the  defendant  was 
not  entitled,  under  the  recording  acts, 
as  a  bona  fide  purchaser,  whose  con- 
veyance was  first  recorded,  to  hold 
the  premises  discharged  of  the  lien. 
(Id.) 

See  FORECLOSURE.    (2  Daly.) 

BOND  AND  MORTGAGE.  (6  Robt.) 

10.  The  plaintiff,  to  whom  land  had  been 
conveyed  by  deed,  without  considera- 
tion, for  the  benefit  of  S.,  executed,  at 
the  request  of  S.'s  husband,  a  mortgage 
thereof  to  C.  to  secure  the  payment  of 
$1,500,  supposing,  at  the  time,  that  he 
was  acting  for  the  benefit  of  S.  ;  but  in 
v  fact  the  mortgage  was  given  without 
her  knowledge  or  authority,  and  with- 
out consideration  to  her  or  to  the  mort- 
gagor. The  mortgage  having  been 
assigneed  to  the  defendant,  she  was 
proceeding  to  foreclose  the  same,  by 
advertisement  under  the  statute : 

Held,  1.    That  the   plaintiff  holding  the 
legal  estate  in  the  premises,  without 
anything   in    the   conveyance  to   him 
which  would   give  notice  to  any  one 
that  he  held  it  only   in   trust,  a  fore- 
closure against  him  by  advertisement 
under  the   statute,  if  the  same   were 
regulai1,  and  completed,  to  a  purchaser 
for  value,  without   notice,  would  cut 
off  the  equity  of  S.,  although  no  notice 
of  the  proceedings  were  served  upou 
her.     2.  That  in  case  of  such  a  sale, 
the  plaintiff  v»ould  be  liable  to  S.  for 
the    loss   she    had    sustained    by    his 
wrongful  mortgaging  of  the  premises, 
although  he  honestly  supposed  he  was 
acting  for  her  when  he  executed  the 
mortgage.  And  that  this  gave  him  such 
a  pecuniary  interest  in  the  question  as 
authorized   him  to  bring  an  action  to 
restrain   the  statutory  foreclosure.     3. 
That  the  plaintiff  was  trustee  of  an  ex- 
press trust,  within  the  meaning  of  sec- 
tion 113  of  the  Code  of  Procedure,  as 
amended   in   1851,   and   as   such,  was 
authorized  to  bring  an  action  for  that 
purpose,   in    his   own   name,  without 
joining  S.  as  plaintiff  with  him.  4.  That 
if  the  defendant  wished  to  insist  that 
S.  should  have  been  joined  as  a  party 
plaintiff,  she  would  have  made  the  claim 
in   her  answer;   and  that  not  having 
done  so,   the   objection   was   waived, 
and   the   complaint   could  not   be  dis- 
luissed  for  that  cause.     5.    That  if  it 
appeared,  on  the  trial,  that  a  complete 
ueietuiinaiimi  of  the  controversy  could 
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not  be  had  without  the  presence  of  S., 
the  court  should  have  caused  her  to  be 
brought  in,  pursuant  to  section  122  of 
the  Code.  (Brown  agt.  Cherry,  56  Barb., 
635.) 

See  DEED.    (Id.) 

MORTGAGE  AND  MORTGAGEE 
OP  LANDS. 

See  DEVISE  AND  DEVISEE.  (1  Lansing.) 
GRANTEE  (Id ) 

VENDOR     AND     PCECHASEB     OF 
LANDS.  (Id.) 

MORTGAGE  OP  CHATTELS. 

1.  It  was  shown,  in  an  action  to  recover 
possession  of  personal  property  that  E., 
being  owner  of  the  property,  had  given 
his  promissory  note  to  C.,  and  secured 
its  payment  by  a  mortgage  thereon, 
and  after  the  note  was  over  due  had 
procured  from  C.  an  assignment  to  the 
plaintiff  of   the  mortgage  without  the 
note,  as  security  for  money  thereupon 
loaned  by  the  latter  to  E.  ;  that  plain- 
tiff re-filed  the  mortgage,  and  after  the 
assignment  the  parties  regarded  it  as 
security  for  the  plaintiff's,  loan  and 
not  for  C.'s  note: 

Held,  the  doctrine  that  a  transfer  of  the 
incident  without  the  principal  is  a 
nullity,  was  inapplicable.  (Campbell 
agt.  Jiurch,  1  Lansing,  178.) 

2.  That  the  plaintiff  proved  a  prima  facie 
title  to  the  property.     (Id.) 

3.  That  the  assignment  of  the  mortgage 
by  the  mortgagee  at  the  request  of  the 
mortgagor,  was  evidence  of  an  agree- 
ment between  them  that  the  mortgage 
should  no  longer  continue  as  a  security 
for  the  payment  of  the  note.    (Id.) 

4.  That  the  assignmsnt  had  the  effect  to 
transfer  C.'s  interest  as  mortgagor  in 
the  mortgaged  property  to  the  assignee; 
or,  if  not,  might  be  treated  as  the  ex- 
ecution of  a  new  mortgage  by  E.  to 
secure    plaintiff's  debt,   and   a  valid 
security  in    plaintiff's  hands   against 
creditors.  (Id.) 

5.  A  mortgagee  of  chattels,  whose  mort 
gage  in  addition  to  the  usual  condition 
in  case  of  non-payment,  &c.,  contains  a 
clause  authorizing  him,  at  any  time,  if 
he  shall   "deem   himself  unsafe,"  to 
to  take  possession  of  the  mortgaged 
property,   "and  to  sell  the  same  at 
public  or  private  sale,"  may,  in  con- 
formity to  the  terms  of   such  clause, 
take  possession  of  said  property  before 
the  debt  falls  due,  and  sell  the  same, 
and  without  giving  personal  notice  of 


the  sale  to  the  mortgagor.     (Ilttgyant 
agt.  Fryer,  1  Lansiny,  276.) 

6.  If  the  property  be  nnaafe,  it  seems, 
under  such  clause,  the  mortgage  debt 
becomes  due,  and  the  mortgagee  ac- 
quires an  absolute  title  to  the  property, 
subject  to  the  mortgagor's  right  to  re- 
deem ;  and  the  right  of  redemption  ia- 
cut  off  by  the  sale.  (Id.) 

See  EVIDENCE.  (Id.) 

MOTION. 

1.  Defendant  served  papers  on  plaintift 
for  a  motion  founded  on  an  irregularity 
of    the    complaint.     Plaintiff  on   the- 
same  day  amended  his  complaint,  and 
served  copy,  which  defendant  refused 
to  receive,  unless  costs  of  motion  were 
paid,  which  plaintiff  declined  to  pay : 

Held,  on  motion,  that  the  giving  of 
notice  of  motion  was  a  proceeding 
already  had,  under  6  172,  of  the  Code, 
and  that  the  amendment  of  the  com- 
plaint did  not  supersede  the  motion. 
(Prudden  agt.  City  of  Lockport,  ante, 
46.) 

2.  ( This  sustains  Williams  agt.  Wilkinson 
5  How.,  357,  and  Hall  agt.  Hunlley.  1 
Code  Rep.  N.  S.,  21.)    (Id.) 

3.  Although  a  motion  cannot  be  renewed 
without  leave,  it  is  common    to  give 
notice  of  an  application  for  such  leave, 
and  in  the  same  notice  to  give  notice 
of  renewing  such  motion  conditionally, 
in  case  such  leave  be  granted.     With- 
out such  leave,  opening  the  matter  for 
re-discussion,  the  former  disposition  of 
the  motion  would  be  a  bar.     (Jkoicler 
agt.  Huber,  7  Itobt.,  52.) 

4.  Although  it  is  settled  that  a  notice  of 
motion  cannot  be  withdrawn  or  coun- 
termanded without  payment  of  costs, 
yet  where   a    motion    embraces   two 
distinct  matters,  as,  for  leave  to  tadd 
parties  defendant,  and  for  an  injunction 
and   receiver,   the  first  part  may   be 
withdrawn,  leaving  the  motion  as  to 
the  second  part  still  pending,  without 

fayment    of     costs    of    the    motion. 
WaUdnshaw  agt.  Perzel,  7  JRobt.    606.  j 

MUNICIPAL  CORPORATIONS. 

1.  An  ordinance  enacted  nnder  the  gen- 
eral authority  given  by  the  city  char- 
ters and  the  act  of  1806,  to  the  common 
council,  forbidding  the  keeping  of  cer- 
tain fireworks  within  the  city  limits,  ia 
binding  on  all  the  inhabitants,  and  has 
all  the  force  and  effect  of  a  law. 
Jones  agt.  Firemen's  Fund  Int.  Co.,  11 
Daly,  307. 
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2.  In    order  to  render  an    election   for 
charter  officers  in  a  city  valid,  it  is  in- 
dispensable that  a  list  or  register  of  the 
voters  shall  be  made  specially  for  that 
election.     Without  such  a  register,   all 
the   votes  cast   at    such  election   are 
illegal,  and  any  election  of  an  officer  is 
a,    nullity.     (Pitkin  agt.   McNair,  56 
Barb.,  7o.) 

3.  This   principle    applies    to    a  special 
ele'ction,  requirea  by  a  city  charter  to 
be  held  annually,  for  the  election  of  a 
particular  class  "of  officers,  (school  com- 
missioners.)    (Id.) 

4.  The  powers  of  a  city  corporation,  in 
respect  to  the  appointment  of  charter 
officers,  are  statutory  powers,    simply, 
and  the  officers  on  whom  they  are  con- 
ferred take  nothing  whatever   beyoad 
the  powers  which  the  charter  actually 
and   affirmatively   gives  them.      (The 
Peoyle  ex  rel.  GaskM  agt.   2£aiisom,   56 
Barb.,  514.) 

5.  Hence  when  a  city  charter  provides 
that  the  mayor  shall  have   a  casting 
vote,  when  the  other  members  of  the 
common  council  are  tied,  without  eith- 
er  expressly    or  by  clear  implication 
conferring   upon    him    the    power   to 
vote     on     any     other    occasion,     or 
under   any   other  circumstances,  that 
power  is  as  effectually  withheld  from 
him    as  it   would    have   been   by  an 
«xplicJt  prohibition  on  the  subject.  By 
providing  that  he  shall  have  a  casting 
vote,  it  is  implied  that  he  shall  have  no 
other  vote.     (Id.) 

€.  Thus,  where  the  charter  of  the  city 
of  Lockport  provided  that  "in  the 
proceedings  of  the  common  council 
each  alderman  shall  have  one  vote,  and 
the  mayor  shall  have  a  casting  vote 
when  the  votes  of  the  other  members 
are  tied  ;"  it  was  held  that  the  mayor 
ha,d  no  right  to  vote  with  the  alder- 
men upon  the  appointment  of  a  city 
clerk.  (Id.) 

7,  The  defendant  having  advertised  for 
proposals  for  grading  and  paving  an 
avenue,  and  invited  bids  for  the  work 
according  to  the  profile  map  on  file  in 
the  office  of  the  street  commissioner, 
the  plaintiff,  after  having  examined 
such  profile,  made  an  estimate  of  the 
work  and  materials,  attached  thereto, 
made  a  proposal  which  was  accepted, 
and  a  contract  executed,  under  which 
the  work  was  done  and  the  materials 
furnished  by  him.  The  referee  found 
that  as  an  inducement  to  the  plaintiff 
to  enter  into  the  contract,  the  defendant- 1 
represented  to,  and  induced  the  plain-  j 
tiff  to  believe,  and  he  did  believe,  that  | 
it  would  require  but  40,000  yards  of  I 


filling  to  fulfill  said  contract;  that  the 
profile  map  and  estimate  attached 
thereto  were  incorrect  and  untrue  in 
fact,  and  misled  the  plaintiff  in  this, 
that  they  represented  that  it  would  re- 
quire but  40,000  yards  of  filling,  when 
iu  fact  it  did  take  70,000  yards  of  earth, 
in  filling,  to  complete  said  contract. 
These  findings  being  fully  sustained  by 
the  testimony  :  Held,  that  for  the  extra 
work  performed  by  the  plaintiff  in  fill- 
ing, and  in  repaying,  and  resetting  the 
curb  and  gutter,  which  was  necessary 
to  the  proper  grading  and  paving  of 
the  avenue,  but  not  included  in  the  con- 
tract price,  and  which  was  required 
by  the  defendant  to  be  done,  the  plain- 
tiff was  entitled  to  recover  of  the  de- 
fendant. (Ritey  agtr.  The  City  of 
Brooklyn,  56  Barb.,  559.) 

8.  In  such  a  case,  where  nothing  is  con- 
tained iu  the  advertisement  or  contract 
disclaiming  any  liability  for  the  inac- 
curacy of  the  approximate  quantity  in 
the  estimate,  bidders  whose  bids  are 
based  upon  the  map,  profile  and  esti- 
mate, and  who  rely  entirely  thereupon, 
have  the  right  to  hold  the  statements 
therein  made  to  be  substantially  true 
iu  fact,  and  as  intended  for  their  guid- 
ance, in  the  absence  of  any  notice  to 
the  contrary.  (Id.) 

MURDER. 

12.  On  the  trial  of  an  indictment  for  mur- 
der, charging  the  killing  to  have  been 
effected  by  shooting  the  deceased  in 
the  head,  it  being  proved  that  there 
were  two  bullet  wounds,  one  in  the 
head  and  the  other  in  the  body,  either 
of  which  would  produce  death,  the  re- 
fusal of  the  court  to  charge  that,  "  if 
the  proof  fails  to  show  which  wound  it 
was  that  actually  killed,  the  case  is  not 
made  out  according  to  the  indictment." 
is  not  error.  (Heal  agt.  The  People.  42 
N.  Y.,  270.) 

See  CEIMINAL  LAW.    (Id.) 

NATIONAL  BANKS. 

See  ASSSSEMENTS.    (56  Barb.) 


NATURALIZATION. 

1.  A  native  of  Holland  came  to  this 
country,  and  after  remaining  here  nine 
years,  returned  to  Holland,  was  mar- 
ried there,  and  for  six  years  followed 
the  occupation  of  a  mariner.  He 
then  returned  to  the  United  States,  and 
for  fifteen  years  was  employed  as  a 
mariner  continuously  in  American  ves- 
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eels,  and  for  the  lust  five  years  sailed 
exclusively  in  a  vessel  belonging  to 
the  port  ot'  New  York,  his  wife  during 
all  the  time  being  in  Holland,  •where 
ahe  was  supported  by  the  applicant, 
who  had  frequently  solicited  her  to 
come  to  this  country,  with  her  children, 
to  live,  but  who  preferred  to  remain 
there  from  a  natural  dread  of  venturing 
upon  the  ocean.  Held,  that  the  appli- 
cant had  resided  five  years  in  the 
United  States,  and  one  year  in  the 
state  of  New  York,  within  the  mean- 
ing of  the  naturalization  law,  and  was 
entitled  to  be  admitted  a  citizen. 
(Matter  of  By,  2  Daly,  325. 

See  DOMICIL.    (Id.) 

2.  Where  a  person  making  application  to 
be   naturalized  furmphes    satisfactory 
proof  of  good  moral  character,  of  one 
year's    residence   within    the    United 
States,  and  that  he  is  of  the  age  of 
twenty-one  years  and  upwards,  and 
shows  that  he  was  regularly  enlisted 
in  the  United  States  navy,  where  he 
served  as  an  enlisted  man  ;   and  that 
he    has    been    honorably    discharged 
from  the  service  ;  these  facts  bring  his 
case  within  the  provisions  of  section 
21   of  the   act  of  congress,  approved 
July  17,  1862,  so  as  to  entitle  him  to 
naturalization  by  virtute  of  that  statute, 
(Matter  of  Stewart,  7  Bolt.  635.) 

3.  The  provisions  of  the  act  of  congress 
embrace  the  navy  as  well  as  the  army, 
(Id.) 

NAVIGABLE  STREAMS. 

1.  A  mere  obstruction  to  a  public  naviga- 
ble   stream,   unaccompanied    by   any 
personal  injury,  does  not  authorize  an 
action  by  a  private  person.    But  the 
owner  of  a  wharf  or  pier,  or  of  the 
franchise  thereof,  may  be  seriously  in- 
jured, or  have    his  franchise  wholly 
destroyed,  by  tilling  in  the  surrounding 
water  space  so  as  to  prevent  access  to 
such  wharf  or  pier  by  water  ;  and  if 
the  act  of  tilling  in  is  unlawful,  an  ac- 
tion will  lie  for  the  injury.    (The  Hud- 
ton  River  Railroad,  Co.  agt.  I/oeb.,  7 
Robt.,  418.) 

2.  If,  in  such  case,  the  wharves  or  piers 
used  by  the  plaintiffs  are  lawful  struc- 
tures, and  entitle  the  plaintiffs  to  the 
franchise  of  wharfage,  they  will  have 
shown  enough  to  sustain  their  action, 
if  they  shall  show  that  they  have  been 
deprived  of  the  use  of  such  franchise, 
or  of  any  part  of  it,  by  the  defendants. 
(Id.) 

3.  Where  the  plaintiffs  allege,  in  their 
complaint,  that  they  are  the  lessees  in 


possession,  and  are  in  the  use  of  the 
piers  and  wharves,  this  is  a  sufficient 
allegation,  as  a  pleading,  to  show  title ; 
and  such  possession  and  use  constitute 
a  sufficient  interest  in  the  franchise  to 
entitle  the  plaintiffs  to  redress  for  au 
injury  to  it.  (Id.) 

See  NUISANCE.    (Id.) 


NEGLIGENCE. 

1.  Questions  of  negligence  on  contro- 
verted facts,  are  questions  for  the  jury, 
not  questions  of  law  for  the  court. 
(Malay  agt.  N.  Y.  Central  R.  R.  Co^ 
ante,  274.) 

S.The  rule  applied  to  a  case  where,  among 
other  defenses  founded  on  negligence, 
it  was  claimed  by'  defendant  that  the 
injury  to  the  arm  of  plaintiff  which 
was  the  subject  of  the  action,  was  ag- 
gravated by  the  negligence  of  plain- 
tiff in  omitting  remedies  which  he  ought 
to  have  applied  to  relieve  himself.  (Id-) 

3.  It  is  the  duty  of  the  plaintiff  in  such  a 
case,  to  take  proper  care  of  the  injured 
member.     But,  where  the  evidence  is 
properly  submitted  to  the  jury,  they 
are  the  judges  of  what  is  proper  care 
and  treatment.     (Id.) 

4.  The  evidence  in  this  case  tended  to 
show  that  the  injury  to  plainitff 's  arm 
and  wrist  was  very  severe,  and  prob- 
ably permanent  in  its  character: 

Held,  that  $2,500  was  not  excessive  dam- 
ages. (Id.) 

5.  A  provision  in  a  bill  of  lading,  where- 
by common  carriers   agreed  to  deliver 
merchandise  in  good  order,  "  all   loss 
and  damage  *    *    *  from  any  act,  ne- 
glect or  default  whatsoever    of   the 
pilot,  master  or  mariner  being  excepted, 
and  the  owners  being  in  no  way  liable 
for  any  consequences  above  excepted," 
does  not  excuse  the  carriers  from  Ha- 
bilitv  for  a  loss  occasioned  by  the  gross 
carelessness  of  their  servant,  who  was 
mate  of  the  vessel  by  which  the  goods 
were  shipped.      (  Guilluame  agt.    Tht 
Hamburgh,  and  Am.  Packet  Co.,  42  N. 
Y.,  212.) 

6.  Accordingly,   where  the  defendants, 
common  carriers,  received  goods  of  the 
plaintiffs  on  board  ol  their  vessel,  un- 
der a  bill  of  lading  containing  the  above 
exception,   and  on  arrival  at  the  port 
of  destination,  the  mate,  without  any 
authority  or  direction  from  the  plain- 
tiffs, delivered  the  goods  to  a  caro.an, 
who  was  not  empowered  by  the  plain- 
tiffs to   receive  them,   and  the  goods 
were  thereby  lost : 
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Held,  that  the  defendants  were  liable  for 
the  value  thereof.     (Id.) 

7.  It  is  not  actionable  want  of  care  in 
those  in  charge  of  horse  cars  and  horses 
running  on  a  horse  railway  along  the 
streets  of  a  city,  to  fail  to  prevent  a 
child  of  tender  years,   in  such  street, 
from  approaching,  unseen  by  them,  the 
side  of  a  car  (after  the  horses  and  front 
part  of  the  car  had  passed)  so  as  to  fall 
under  the  car  and  receive  injuries  from 
the  hind  wheel  of  the  car  on  that  side. 
(Bulger  agt.  The  Albany  JKailway.  42 
Jf.  1%  459.) 

8.  Where  the  driver  standing  on  the  front 
platform   of  such   car,   keeps  a  close 
watch   forward,    and  is  vigilant  and 
careful  to  see  aud  avoid  any  obstruc- 
tion on,  or  dangerously  near,  the  track 
in  front  of  him,  he  is  guilty  of  no  neg- 
ligence in  omitting  also  to  keep  a  con- 
stant watch  of  each  side  of  the  car  to 
the  rear  of  the  front  platform,  to  see 
that  no  one  is  injured  by  coming  later- 
ally into  collision  with  the  side  of  the 
car.     (Id.) 

9.  A  statute  (of  the  state  of  New  Jersey) 
requiring  every  railroad  company  to 
cause   a  bell  to  be  rung,   or  whistle 
blown,  for  a  specified  distance,  upon 
locomotives     approaching    the    point 
where  a  highway    crosses   its    track 
upon  the  same  level,  and  to  erect  and 
maintain  warning  signals  at  such  point, 
inscribed  "  so  as  to  be  easily  seen  by 
travelers,"  imposes  no  duty  toward  a 
person  walking  upon  its  track  within 
that  distance,  but  not  at  the  crossing  or 
in  the  highway  ;  and  its  neglect  to  give 
such  warnings  is  not,  of  itself,  negli- 
gence toward  such  a  person.     (Harty 
agt.  Central  Railroad  of  New  Jersey, 
42  N.  Y.,  468.) 

10.  Although  the  duty  of  railroad  corpo- 
rations, as  to  giving  warnings,  is  not 
limited  to  the    measures  required  by 
such  a  law,  and  they  are  bound  to  use 
ordinary  precautions  and  diligence  to 
avoid   collisions  and    to   warn    those 
walking  upon  their  track  of  approach- 
ing danger,  yet,    when  a  person  sud- 
denly steps  in  front  of  a  moving  train, 
and    so  near  to    the  engine  that    no 
warning  or  effort  would  avail  to  save 
him,    they    are   not  chargeable  with 
negligence,  as  to  him,  although    they 
failed  to  give  the   signals  which  the 
law  has  required  for  the  protection  of 
travelers  upon  the  highway  which  the 
train  is  approaching.     (Id.) 

11.  This  being  so,  it  is  gross  negligence 
in   the  person  injured  to  step  upon  the 
track,  without  using  the  precaution  of 
looking  out  for  an  approaching  train, 


although  his  attention  might  have  been? 
called  to  it.  if  the  signals  required  by 
the  law  had  been  given.  (la.) 

See  INNKEEPER.     (Id.) 

VENDOR  AND  PURCHASER.    (Id.) 

12.  It  is  negligence  for  a  railroad  com- 
pany to  permit  its  cars  to  stand  upon 
and    obstruct    a    public    street ;    and. 
where,  by  reason  of  such  obstructions, 
the  view  of  the  track  in  one  direction 
is  cut  off,  and  it  was  rendered  impos- 
sible for  the  plaintiff,  in  crossing  the 
track,  to  observe  a  train  approaching: 
in   that  direction.    Held,  that  it  wa» 
not  negligence,  as  matter  of  law,  for 
the  plaintiff  to  omit  to  look  in  the  di- 
rection, the  view  of  which  was  thns 
obstructed.       (AfcGuire    agt.    Hudson 
River  Railroad  Co.,  2  Daly,  76.) 

13.  The  plaintiff  having  led  .his  horses, 
which  were  gentle  and  reliable,  upon 
the    defendant's  ferryboat,  left  them, 
unattended,  for  a  few  moments.     Be- 
ing frightened  by  the  boat's  whistle, 
the    horses,    while   thus    unattended, 
started  off,  and,  leaping  over  the  guard 
chain  at  the  end  of  the  boat  into  the 
river,    one    of    them    was    drowned. 
There  were  no  facilities  on  the  boatfor 
tying  horses  ;  the  guard-chain  was  not 
sufficiently  elevated  to  stop  the  horses 
in  their  flight,  and   iio  one  was  em- 
ployed on  the  boat  to  take  the  care  and 
custody  of  horses  or  other  animals.    It 
was  shown  that  the  driver  could  not 
have  stopped  the  flight  of  the  horses, 
even  if  he  had  been  at  their  head  or 
on  his  box,  owing  to  the  slippery  state 
of  the  boat's  deck,  and  sudden  move- 
ment of  the  horses.     Held,   that  the 
court  was  right  in  leaving  the  question 
of  plaintiff's    contributory  negligence 
to  the  jury,  and  in  not  granting  a  non- 
suit asked  for  on  that  ground.     (Short 
agt.  Knapp,  2  Daly,  loO.) 

14.  Although    the    plaintiff  may    have 
been  guilty  of  negligence,  yet.  if  the 
exercise  on  his  part  of  ordinary  care 
would  not  have  prevented  the  injury 
caused  by  the  defendant's  negligence, 
the  court  will  not  say,  as  matter  of  law, 
that  the  plaintiff's  negligence  contrib- 
uted to  the  injury  suffered.     (Id.) 

15.  The  plaintiff,  an  expressman,  left  bis 
horse  standing,  untied,  in  the  street, 
near  the  curb-stone,  while  he  went  to- 
deliver  a  parcel.   The  driver  of  defend- 
ant's street  car,  in  attempting  to   pass 
the  wagon  to  which  the  horse  was  at- 
tached, came  in  contact  with  the  wag- 
on.    This  caused  the  horse  to  change 
his  position,  and  there  was  some  evi- 
dence to  show  that  the  injury  to  the 
horse  and  wagon  was  increased  by  the 
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movements  of  the  horse.  Held,  (1.) 
That  in  the  absence  of  proof  of  a  res- 
tive character  or  vicious  propensity  of 
the  horse,  it  was  not  negligence,  per 
se,  to  leave  him  in  the  street  untied,  un- 
der the  circumstances.  (2.)  That  the 
fact  that  the  damages  were  increased 
by  the  movement  of  the  horse,  after 
the  collision,  did  not  relieve  the  defend- 
ant from  liability  for  negligence  in  caus- 
ing the  collision.  (Albert  agt.  Bleecker 
Street,  &c.  Railroad  Co.,  2  Daly.,  389.) 

16.  It  is  not  negligence  for  a  person  to 
attempt  to  cross  a  street  railroad  track- 
while  a  car  is  approaching  at  a  high 
rate  of  speed,  if  there  is  in  fact  ample 
time  to  cross  the  track  before  the  car, 
and  the  person  could  have  done  so  but 
for  an  unavoidable   accident.     (Aaron 
agt.   Second  Avenue  Railroad  Co.,  2 
Daly,  127.) 

17.  Thus,  where  the  plaintiff,  seeing  a 
car  approach,  started  to  cross  the  street 
in  front  of  it,  but  in  ample  time  to  have 
escaped  it,  but  while  crossing  the  track 
slipped  and  caught  his  foot  in  a  hole  in 
the  pavement,  and  was  run  over  by 
the  car  before  he  could  escape.    Held, 
that  a  motion  for  nonsuit,  on  the  ground 
of  the   plaintiff's  contributory   negli- 
gence, was  properly  denied.    (Id.) 

18.  Although  a  third  person  may  be  guilty 
of  negligence  in  the   manner  of  using 
the  defendant's  premises,  with  the  lat- 
ter's  permission,   yet  where  such  use, 
harmless  in  it  itself,  is  rendered   haz- 
ardous to  others    by    the  defendant's 
neglect    to  provide  sufficient  fixtures 
to  his  premises,  the  latter  will  be  lia- 
ble for  the  consequences  of  such  neg- 
lect.    ( Kimmell  agt.  Burfeind,  %Daly, 
155.) 

19.  A  landlord  having  discontinued  the 
use  of  gas  upon  his  premises,  removed 
the  fixtures  from  the  gas- pipes,  leaving 
the  latter  open  and  uncovered,  in  the 
apartments  which  were  afterwards  let 
to,  and  occupied  by,  the  plaintiff.  The 
landlord  subsequently  gave  to  the  ten- 
ant of  a  lower  floor  of  the  premises, 
permission    to  introduce  gas  into  the 
house,  which  the  latter  did.    In  conse- 
quence of  the  gas  pipes  in  the  plaintiff's 
apartments  being  open,  the  room  be- 
came filled  with  gas,  and  an  explosion 
took  place,  cansrnginjury  to  the  plain- 
tiff, tleld,  that  the  landlord  was  guilty 
of  negligence,  and  in  the  absence  of 
contributory  negligence  on  the    plain- 
tiff's part,  was  liable  in   damages  for 
the  injury  sustained,    (Id.) 

20.  A  landlord  who  negligently  suffers  a 
chimney  upon  the   demised   premises, 
to  remain  in  such  a  ruinous  condition, 
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that,  by  its  fall,  it  causes  injury  to  his 
tenant's  property,  is  liable  in  damages. 
(Eagle  agt.  Swa'yze,  2  Daly,  140.) 

See  ANIMALS.    (Id.) 
APPEALS.     (Id ) 
COMMON  CARRIER.    (Id.) 
DAMAGES.    (Id.) 
HIGHWAY.    (Id.) 
MARRIED  WOMEN.    (Id.) 
BANKS    AND   BANKING.    (6  Holt.) 
EVIDENCE.    (Id.) 
HOTELS,  &c.    (Id.) 
MASTER  AND  SERVANT.    (Id.) 
RAILROAD  COMPANIES.    (Id.) 
SHIPS  AND  VESSELS.    (Id.) 

21.  In  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in 
consequence  of  the  negligence  of  the 
defendant   in     carrying      gunpowder 
through  the  streets,  proof  that  the  de- 
feudaftt  had  submitted  the  powder,  for 
examination,    to  experts — to    persons 
who  were  familar  with  the  use  of  pow- 
der in  blasting — and  that  he  was  told  by 
them  that  it  was  useless  for  any  explos- 
ive purposes,  and  that  his  action  subse- 
quently was  governed  by  that,  is  rele- 
vant, and  should  be  admitted.    (Furth 
agt.  Foster,  7  Mobt.,  484.) 

22.  In  such  a  case,  a  full  opportunity 
should  be  given  to  the  party  sought  to 
be   charged,  to  show  acts  of  cuutiou 
and  good  faith  on  his  part.     (Id.) 

23.  The  question,  in  such  an  action,  is, 
considering  the  risk  to  be  run,  were  as 
many  precautions  taken  by  the  defend- 
ant as  would  have  been  taken  by  a 
man  of  ordinary  prudence,  to  prevent 
harm.    One  of  those  would  have  been, 
consulting  experts  as  to  the  risk  to  be 
run.    (Id.) 

24.  He  whose  negligence  has  contributed 
in  any  essential  degree  to  the  injury  he 
has  sustained,  cannot  maintain  an  ac- 
tion to  recover  damages  from  the  oth- 
er party,  whose  acts  of  negligence  have 
also  contributed  to  produce  the  injury.. 
(T/irirws'dgt.  The  Central  Park  JRati- 
road  Company,  7  Robt.,  616.) 

See  PRINCIPAL  AND  AGENT.    (Id.) 
TRIAL.    (Id.) 

25.  It  is  a  well  settled  rule  that  a  person 
who  inteferes,  in  any  way,  with  a  side- 
walk, in  a  city,   and    leaves    it    in    a 
dangerous  condition,  'is  liable  for  in- 
juries   caused    thereby,   whether    he 
"knew  it  to  be  dangerous  or  not ;  and 
irrespective    of  any    permission  from 
the  public  authorities  to  do  the  work 
from  which  the  injury  arises.     (Sexton 
agt.  Zeet,  56  Barb.,  119.) 

26.  Hence,  in  an  action  to  recover  dam- 
ages for  a  personal  injury  sustained  by 


642 


XEW  YORK  PKACTICE  REPORTS. 


Digest. 


the  plaintiff  by  falling  into  a  ditch 
which  the  defendant  had  caused  to  be 
dug,  across  the  sidewalk  of  one  of  the 
streets  in  a  city,  and  which  he  permit- 
ted to  remain  open  during  the  night, 
without  any  protection  against  acci- 
dents, proof  that  the  defendant  had 
the  permission  of  the  alderman  to  cut 
the  ditch,  is  inadmissible.  (Id.) 

27.  Where,  in  such  an  action,  there  wa§ 
no  evidence,  on  either  side,  showing 
that  the  defendant  was  not  guilty  of 
the  negligence  which  produced  th'e  in- 
jury ;  uis,  own  testimony  showing  that 
lie  was  ;  and  the  judge  having  left  to 
the  jury  the  question  whether  the 
plaintiff  was  free  from  negligence,  and 
they  having  found  that  issue  in  his  fa- 
vor ;  Held,  that  the  verdict  was  right, 
and  the  judgment  should  be  affirmed. 
(Id.) 

$8.  The  presumption  of  law  is,  that  the 
proprietors  of  a  steamboat  are  liable 
for  the  explosion  of  a  boiler  on  a  boat 
under  tneir  control ;  and  they  are 
bound  to  show,  if  they  can,  that  the  ac- 
cident occured  from  causes  which  hu- 
man skill  and  foresight,  in  the  con- 
struction and  management  of  the  ma- 
chine, could  not  avert  or  foresee. 
(Caldwell  agt.  The  New  Jersey  Steam- 
boat Co.,  56  Barb.,  425.) 

29.  In  an  action    by  a   passenger  upon 
the  defendants'  steamboat,  to  recover 
damages  for  personal  injuries  caused 
by  the  ex  plosion  of  a  boiler,  the  judge 
instructed  the  jury  that  they  could  not 
visit  punitory  damages  upon  the  de- 
fendants,   unless    they  believed    that 
the  defendants  neglected,    "  either    in 
the     construction      or      management 
of  the  boiler,  some  act  which   is  gen- 
erally resorted  to,  to  test  its  sufficiency 
or  work  it  safely."    And  he  refused  to 
instruct  the  jury  absolutely  that  the 
plaintiff  was  not  entitled   to   recover 
exemplary  or  vindictive  damages.  Held 
that  the    principles   laid  down  in  the 
charge  were  correct ;  and  that  it  was 
the  duty  of  the  jury  to  apply  them  to 
the  testimony,  and  to  say  whether  the 
defendants    had   been  guility  of  such 
negligence    as    the    court    described. 
(Id.) 

30.  Held,  also,  that  it  would  have   been 
an  invasion  of  the  province  of  the  jury, 
if  the  court  had  undertaken  to  say  that 
the  facts  were  not  such  as  to  entitle 
them     to   find   exemplary    damages. 
(Id.) 

31.  Where,  in  such  an  action,  the  plain- 
tiff proved  that  be  was  seriously  in- 
jured by  the  explosion,  and  that  for 
mouth*  his  life  was  despaired  of;  it 


was  held  that  a  verdict  in  his  favor  for 
$20,000  wras  not  vindictive,  or  in  ex- 
cess of  the  damages  sustained.  (Id.) 

See  CARRIERS.    (Id.) 
CORPORATION.    (Id.) 
NUISANCE.     (Id.)  .  -.V.  ' 

RAILROADS.     (Id.) 
RAILROAD  COMPANIES.     (Id.) 
MASTER  AND    SERVANT.    (1  Lant- 

ing.) 
TELEGRAPH  COMPANIES.    (Id.) 


JERSEY. 
See  JURISDICTION.    (42  -2V.  Y.) 

NEWLY  DISCOVERED  EVIDENCE. 
See  NEW  TRIAL.   (7  Robt.) 

NEWSPAPER. 
See  TRADE-MARKS.    (7  Robt.) 

NEW  TRIAL. 

1.  The  provisions  of  the  Revised  Statutes 
giving  a  new   trial,  on   payment  of 
costs  and  damages,  in  actions  of  eject- 
ment (2  R.  S..  p.  309.  $   37)    have    not 
been  extended  by  amendment,  or  by  the 
Code  of  Procedure,   so  as  to  include 
any  other  than  strictly  legal,  possesso- 
ry actions  in  the  nature  of  ejectment. 
(Shumway  agt.  S/iumway,  42  JV.    Y., 

2.  The  strict  rules  which  have  been  ap- 
plied in  courts  of  law,  for  the  determina 
tion  of    motions  for  new  trials,  have 
never    been    recognized  in  courts  of 
equity.    The  general    rule  in   equity 
cases,  where  issues  of  fact  have  been 
sent  to  a  jury  tor  trial  for  the  informa- 
tion of  the  court,  is,  that  whether  the 
error  complained  of  was  the  admission 
of  improper  testimony,  or  the  rejection 
of  that  which  was  proper,  or  misdirec- 
tion on  the  part  of  the  judge,  a  new 
trial  will  not  be  ordered,  unless  the 
court,    taking  the  whole  of  the  evi- 
dence together,  and  connecting  it  with 
the  judge's  charge,  thinks  that  injustice 
has  been  done  by  the  error  committed, 
and  is  dissatisfied   with   the  verdict. 
(Clark  agt.  Brooks,  2  Daly,  159.) 

3.  A  new  trial  will  not  be  granted  on  the 
ground    that     incompetent    evidence 
was  admitted  on  the  trial,  where  the 
evidence  was  as  to  facts  wholly  im- 
material to    the    issues.     (Lamb  agt. 
Camden  &  Amboy  R.  R.  Co.,  2  Italy, 
454.) 

4.  Surmise  is  sufficient  ground  for  a  new 
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trial  only  in  a  few  cases :  such  as,  the 
sudden  and  unexpected  departure  of  a 
witness  from  the  court ;  unexpectedly 
adverse  testimony  of  a  party's  own 
witness ;  sometimes  any  unexpected 
testimony ;  and  generally,  any  situa 
tion  winch  could  not  reasonably  be 
anticipated,  in  which  a  party  may  be 
placed,  without  his  default  and  in- 
juriously to  his  interests.  (Oakley  agt. 
Sears,  7  Hobt.,  111.) 

•5.  The  surprise  must  consist  of  something 
which  takes  place  at  the  trial,  and 
cannot  arise  out  of  what  may  after- 
wards be  discovered  and  be  made  a 
ground  of  motion  for  a  new  trial ; 
especially  by  a  plaintiff,  who  can 
always  submit  to  a  dismissal  of  his 
complaint  if  he  cannot  obtain  per- 
mission to  withdraw  a  juror.  (Id.) 

6.  The  bare   fact  that    the    party  was 
uuable  to  furnish  certain  evidence  on 
the   trial,  which   he  subsequently  dis- 
covers to  be,  or  deems  material,  has 
none  of  the  characteristics  of  a  legal 
surprise.    (Id.) 

7.  Newly  discovered  evidence  upon  which 
a  new  trial  will  be  granted  must   be 
such  as  has  been  discovered  since  tne 
trial ;  be  impossible  to  have  been  ob- 
tained, with  reasonable  diligence,  for 
the  former  trial ;  and  be  material,  and 
not  cumulative. 

-8.  Where  the  alleged  newly  discovered 
evidence  consisted  merely  of  a  check 
of  another  person,  with  the  canceling 
mark  of  the  bank  upon  it,  which  was 
in  the  plaintiff's  possession  at  the  time 
of  the  trial,  no  search  for  it  appearing 
to  have  been  made  : 

Held,  that  it  was  not  enough  for  the 
party  to  swear  that  he  had  discovered 
such  check  since  the  trial,  and  that  it 
could  not  have  been  found  before  by 
the  exercise  of  any  reasonable  dili- 
gence. Not  having  shown  such  dili- 
gence, his  allegation  that  it  could  not 
have  been  found  amounts  to  nothing; 
as  it  is  the  expression  of  mere  opinion, 
such  evidence  itself,  though  possibly 
material,  is  clearly  cumulative.  (Id.) 

9.  The  plaintiff  having  actually  testified, 
on  the  first  trial,  that  he  drew  a  certain 
sum  of  money  from  a  specified  bank, 
on  the  day  of  the  date  of  the  check  in 
question,  (September  '£2,  1860^  : 

Held,  that  although  the  production  of  the 
check,  with  the  canceling,  mark  upon 
it,  might  operate  to  corroborate  the 
plaintiff's  testimony,  yet  it  would  be 
merely  cumulative  evidence.  (Id.) 

10.  Where  written  evidence,  claimed  to 


have  been  discovered  since  the  trial, 
was  in  existence,  and  known  to  the 
party  producing  it,  although  its  precise 
phice  of  deposit  was  forgotten,  or  even 
unknown,  such  party  cannot  claim  it, 
as  partaking  of  the  nature  of  newly 
discovered  evidence,  without  at  least 
showing  that  diligent  search  had  beeu 
made  previous  to  the  first  trial,  and  it 
could  not  be  found.  (Id.) 

11.  There  are  three  grounds  upon  which 
the  court    may    entertain    a    motion, 
upon  its  minutes,  to  set  aside  a  verdict 
and  grant  a  new  trial,  viz.,  upon  ex 
ceptions ;     for    insufficient    evidence 
or  for  excessive    damages.      (Tinton 
agt.  Welsh,  392.) 

12.  A  verdict  contrary  to  the  instructions 
of  the  court  is  not,  ground  upon  which 
a  motion  for  a  new  trial  can  be  enter- 
tained under  section  ^64  of  the  Code  of 
Procedure ;  although  it  seeing  the  power 
to  entertain  such  a  motion  is  one  of  the 
general  powers  of  the  court.     (Id.) 

13.  In  cases  where  the  evidence  is  con- 
flicting,  and   there   are   questions   of 
credibility  involved,  a  new  trial  should 
only  strictly  be  granted,  on  the  ground 
vhat  the  verdict  is  against  the  weight 
of  evidence,  where  the  mere  orderly 
statement  of  the  evidence  and  of  the 
points  at  issue  on  which  it  bears  would 
startle  the  court  by  the  injustice  of  the 
finding,    vithout  any  elaborate  argu- 
ment, or  the   assistance    of    counsel. 
(Polhamus  agt  Moser,  7  Hobt.,  489.) 

14.  A  new  trial  will  not  be  granted  on  a 
case  on  ihe  ground  of  the  reception  of 
improper  testimony,  if  it  appears  either 
that  tue  other  evidence  was  such,  as 
that  if  the  jury  had  found  for  the  party 
objecting  to  the  testimony  the   court 
would  have  set  aside  the  verdict  on 
ihe  ground  that  there  were  certain,  un- 
disputed facts  which  imperatively  called 
for  a  verdict  the  other  way,  or  that  the 
testimony    could    not    by    possibility 
have  influenced  the  jury  in  arriving  at 
the     verdict    which    they    rendered. 
(Jaeger  agt.  Kelly,  7  Hobt.,  586.) 

15.  A  new  trial  on  the  ground  of  newly 
discovered    evidence,   should    not    be 
granted,  when  such  evidence  does  not 
get  to  the  merits,  and  plainly  appear 
to  be  relevant  to  some  material  issue 
raised  by  the  pleadings ;  nor  when  such 
evidence  is  cumulative,  or  only  tends 
to  contradict,  on  a  purely  circumatan- 
tial  point,  a  witness  examined  on  the 
trial ;   nor  when  circumstances  show 
that  by  greater  diligence  on  the  parr 
of  the  moving  party,  or  his  agent  or 
attorney,   the    evidence  is  ordinarily 
discoverable    previous   to   the    trial 


644 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


(Sprout  agt.  The  Resolute  Fire  Ins 
1  Lansing,  71.) 


Co. 


16.  Surprise  of  counsel  at  the  testimony 
of  a  witness  is  not  of  itself  aiiy  ground 
for  a  new  trial.    (Id.) 

17.  Case  on  motion  for  a  new  trial  on  tbe 
grounds   of  surprise    and  uewly   dis- 
covered evidence  criticised.    (Id.) 

18.  In  an  action  for  a  loss  under  a  fire 
insurance  policy,  defendant  proved  at 
the    trial,  tbe    unusual    position    and 
flaming  of  a  lamp,  lifteeu  days  before 
the  fire,  as  tending  to  show  an  attempt, 
by  plaintiff,  at  that  time,  to  set  fire  to 
the  premises ;  a  witness  then  explained 
that  the  position  and  flaming  of  the 
lamp  were  accidental,  testifying  that 
he  was  present  at  the  time,  on  account 
of  a  sick  child  of  the  plaintiff's  which 
died  a  day  or  two  afterward  ;  and  de- 
fendant, the  verdict  being  for  plaintiff, 
moved  for  a  new  trial,  on  newly  dis- 
covered  evidence    that  the    child,  in 
lact,  died  some  days  before  the  unusual 
burning  or  flaming  of   the  lamp  re- 
ferred to : 

Held,  that  the  order  granting  a  new  trial 
on  this  ground  should  be  reversed. 
(Id.) 

19.  The  power  of  this  court  to  grant  new 
trials  under  §  37,  '2  R.   S.,  309,  is  con- 
fined to  actions  of  the  same  character 
as    the  former    action    of   ejectment. 
(Shumway  agt.  Shumicay,  1  Lansing, 
474.) 

20.  On  granting  a  new  trial,  on  appeal 
from  a  referee's  decision,  the  order  of 
reference  was  allowed  to  stand,  with 
leave    to    move    for  a    new    referee. 
(  White  agt.  Smith,  1  Lansing,  469.) 

See  REFERENCE  AND  REFEREE.  (Id.) 


NEW  YORK  BAT. 
See  NEW  YORK  STATE.    (42  Jf.  Y.) 

NEW  YORK  CITY. 

See  BAILMENT.    (42  N.  T.) 
NEW  YORK  STATE.    (Id.) 
PUBLIC  ADMINISTRATOR.    (Id.) 
PUBLIC  HEALTH.     (Id.) 

1.  The  liability  of  the  city  of  New  York, 
for  the  defective  condition  of  a  public 
street,  is  not  affected  by  the  fact  that 
the  executive  duty  of  enforcing  its 
ordinances  by  inspection  of  streets, 
and  reporting  violation  of  them,  is 
vested  oy  law  in  the  Metropolitan 
Police,  an  independent  body,  and  not 
subject  to  its  authority  or  control. 


The  general  control  of  all  public  street* 
is  vested  in  the  city  corporation,  by 
law,  and  the  right  which  it  has  to  pass 
ordinances,  and  to  appoint  a  city  at- 
torney to  enforce  them,  carries  with  it 
the  power  to  make  those  ordinances 
effectual  by  the  appointment  of  the 
necessary  servants  to  accomplish  the 
object.  (Relnhard  agt.  Mayor,  &c..  of 
N.  Y.,  2  Daly,  243.) 

2.  The  comptroller  of  the  city  of  New  I 
York,  has  no  authority,  independently  j 
of  the  common  council,  to  bind  the  cor- 
poration by  contract ;  and,  being  an 
officer  whose  power  are  prescribed  by 
general   laws,  everyone  dealing  with 
him  is  charged  with  notice  of  the  lim- 
itations of  his  authority.     (JBriggs  agt. 
Mayor,  &c.  of  N.  Y.,  2  Daly,  304.) 

3.  To    provide  accommodations  for  the 
performance  of  corporate   duties  and 
work,  by  its  officers  and  agents,  falls 
within  the  scope  of  the  corporate  pow- 
ers of  the  corporation  of  New  York : 
and  to  this  end,  to  become  a  tenant  of 
premises  is  also  within  the   scope  of 
such  powers.     {  Witt  agt.  The  Mayor, 
d>c.,  of  New  York,  6  JRobt.,  442.) 

4.  In  the  absence  of  any  statutory  pro- 
vision directing  how  that  power  shall 
be  exercised,  such  tenancy  may  be  cre- 
ated or  raised  in  any  manner  known, 
to  the  law.  It  may  be  by  a  valid  lease, 
or  entering  into   possession  under  an 
invalid  lease,  and  the  payment  and  ac- 
ceptance of  rent  according  to  its  pro- 
visions; or,  at  the  option  of  the  land- 
lord, by  continuing  in  possession  after 
the    expiration    of   a    demised    term. 
(Id.) 

5.  In    whichever    way  it  is  created  or 
raised,  the  rules  and  principles  appli- 
cable to  an  individual  creating  or  rais- 
ing a  tenancy  in  a  similar  way,  and  the 
liability  incurred  by  him  thereby,  are 
also  applicable  to  and  incurred   by  the 
corporation ;  there  being  no  statutory 
provision  to  the  contrary.     (Id.) 

6.  The  corporation  is,  therefore,  capable 
of  holding  over,  as  a  tenant  of  demised 
premises,  after  the  expiration  of  the 
term.     (Id.) 

7.  A  claim  by  the  plaintiff  for  publishing 
in  the  years  1865  aud  1866..  in  a  newspa- 
per belonging  to  him,  aud  designated  by 
the  common  council  of  the  city  of  New 
York  as  one  of  the  corporation  news- 
papers,   the  proceedings  of   the  two 
boards  of  such  council,    pursuant  to. 
their  instructions,  under  the  statute  of 
1857,  amending  the  charter  of  such  city, 
requiring  such  publication,  to    make- 
such  proceedings  binding,  is  not  affect- 
ed by  the  provision  of  the  law  for  the- 
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•levy  of  taxes  in  ihat  city,  passed  May 
4,  1866  ($  Klj,  that  no  judgment  shuulc 
•be  entered  "by  default  or  otherwise,' 
•against  such  corporation,  "except 
upon  proofs  in  open  court  that  the 
•amount  sought  to  be  recovered  stilJ 
remains  unexpended  in  the  treasury  to 
•credit  of  the  appropriation,  to  the  spe- 
•citic  object  or  purpose  under  the  claim 
•sued  for."  It  having  been  passed  after 
the  plaintiff's  rights  accrued  and  were 
vested,  is  not  to  be  construed  as  retro- 
spective. (  Wood  agt.  The  Mayor,  &c., 
•of  New  York,  6  JKobt.,  463.) 

8.  Section  28,  of  the  amended  charter  of 
the  city  of  New  York  (Laws  of  1857, 
ch.  546'),  which  provided  the  establish- 
ment by  the  common  council  of  said 
city  of  such  bureaux  as  they  might 
deem  the  public  interest  to  require,  and 
the  assignment  by  the  former  to  them, 
ard  to  the  departments  and  bureaux 
therein  erected,  of  such  duties  as  they 
might  direct,  not  inconsistent  with  that 
act,  and  the  performance  of  the  duties 
thereof  m  acordance  with  the  charter 
and  laws  and  ordinances  of  the  city  ; 
and  which  also  provided  that  no  ex- 
pense should  be  incurred  by  any  of 
the  departments  or  officers  </tereo/,wheth- 
er  the  object  of  the  expenditure  should 
have  been  ordered  by  the  common 
•council  or  not,  unless  an  appropriation 
should  have  been  previously  made, 
covering  such  expense ;  Held,  to  apply 
only  to  expenses  to  be  incurred  by  a 
department  or  an  officer  thereof.  (Jones 
agt.  The  Mayor,  <fcc.,  of  the  city  of  New 
fork,!  Kobt.,  209.)  " 

9.  There  are  expenses  which  may  be  in- 
curred by  such  common  council  direct- 
ly, without  the  intervention  of  a  de- 
partment. Of  this  character  are  the 
expenses  of  printing,  publishing  and 
binding  the  proceedings  of  the  civic 
authorities  in  regard  to  the  obsequies 
of  a  deceased  president  of  the  United 
States  ;  control  over  the  performance 
of  such  work,  and  furnishing  materials 
therefor,  not  being  given,  in  express 
terms,  to  any  of  the  departments  men- 
tioned in  such  act,  nor  vesting  in  any 
one  of  them,  as  a  necessary  conse- 
quence ot  the  system  of  municipal  gov- 
ernment planned  and  intended  by  that 
act.  (Id.) 

10  The  scheme  so  devised  was  to  pro- 
vide for  the  performance  of  ordinary 
executive  duties,  and  the  incurring  of 
ordinary  expenses,  necessary  to  be 
performed  or  incurred  in  the  course  of 
canying  on  the  city  government.  The 
expense  in  question  •was  an  occasional 
one,  incurred  for  special  objects,  which 
arose  suddenly  and  unexpectedly,  and 


was  in  no  way  connected  with  the 
ordinary  and  regular  administration 
of  the  affairs  of  the  corporation.  (Id.) 

11.  For  work  done  and  materials  furnish- 
ed by^order  of  the  common  council,  for 
such  a  purpose,  the  corporation  ia  lia- 
ble, although   no   previous  appropria- 
tion, covering  the  expense  to   be  in- 
curred, was  made.     (Id'.) 

12.  Although,  by  section  28  of  the  amend- 
ed  charter,    the    common    council  ia 
authorized  to  establish  such  other  bu- 
reaux as  the  public   interest   may  re- 
quire, yet  it  is  not  imperative  on  them 
to  establish  a  bureau  for  the  sole  and 
express  purpose  of  giving  it  cognizance 
over  a  special  and  occasional  expendi- 
ture.    Though  they  were  authorized 
to   establish   such  a  bureau,   for  that 
purpose,  if  they  deemed  it  required  by 
the  public  interest,  the   bare  fact  that 
they  did  not  do  so,  is  sufficient  evidence 
that  they  did  not  deem  it  so  required. 
(Id.) 

13.  For  services  performed  by  an  indi- 
vidual as  an   officer  of  the   court  of 
special    sessions,  the  corporation   of 
New  York  is  liable,  although   no  pre- 
vious appropriation  for  that  purpose 
was  made.     ( Thompson  agt.  The  May- 
or,  &c.,  of  the  city  of  New  York,  7  Molt., 
543.) 

14.  It  is  no  defense  to  an  action  to  re- 
cover compensation  for  such   services, 
that  there  are  at  present  no  funds  in  the 
county  treasury  wherewith  to  pay  the 
plaintiff  his  demand.     (Id.) 

15.  Nor  is  it  any  defense  to  such  an  ao 
tion  that  the  plaintiff  has  never    been 
appointed  by  the  justices    of  the  spe- 
cial sessions  to  the  office  for  the  salary 
of  which   he  sues.    The  performance 
of  the  duties,  during  the  whole  period 
claimed  for,  with  the  consent,   knowl- 
edge and  under  the  eye  of  both  of  the 
judges  of  the  court,  must  be   regarded 
as  a  sufficient  appointment.     (Id.) 

16.  In  an  action  against  the  mayor,  al- 
derman and  commonalty  of  the  city  of 
New  York,  an  order  cannot  be  made, 
on  consent   of  the  defendants,  at  the 
trial,  to  amend  the  complaint  by  sub- 
stituting the  board  of  supervisors  of  the 
county  of  New  York,  as  defendants,  in 
place    of  the   mayor,    alderman,  &c. 
(McGarry  agt.  Board  of  Supervisors  of 
the  county  of  New  York.  7  Kobt.,   464.) 

17.  Even  if  the  power  of  an  assistant  of 
the  corporation  counsel  to  bind,  by 
his  consent  or  stipulation,  in  an  im- 
portant matter  of  substance,  the  mayor, 
aldermen  and  commonalty,  as  the  cli- 
ents in  an  action,  of  his  principal,  be 
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conceded,  yet  he  has  no  such  power, 
as  the  representative  of  the  legal  ad- 
viser of  the  board  of  supervisors,  to 
give  a  valid  consent  or  stipulation,  even 
111  an  action  to  which  such  board  are 
parties;  much  less,  'a  consent  by 
which  they  are  to  be  made  parties  to 
an  action  in  which  they  have  not  been 
served  with  process,  nor  ever  given  a 
direction  to  appear  or  defend.  No  such 
power  is  conferred  upon  the  legal  ad 
yiser  himself,  by  the  act  of  1857,  mak- 
ing the  corporation  counsel  the  legal 
adviser  of  the  board  of  supervisors. 
(Id.) 

18.  Although  such  consent  be  given  by 
the  board  of  supervisors  themselves, 
or  their 'duly  authorized  agent  or  at- 
torney in  an  action  brought  against  the 
mayor,  &c..  to  recover  damages  for  a 

Eersonal  injury  occasioned  by  the   de- 
sndants'    negligence,    still  an   order 
made  by  the  court  at  the  trial,  on  that 
consent,  by  which  the  board  of  super- 
•  visors  are  substituted  as  defendants,  in 
the  place  of  the  mayor,  &c.,  is  invalid 
and  void,  because  ultra  vires.     (Id.) 


NEW  YORK  STATE. 

1.  The  boundary  line  between  this  State 
and  the  State  of  New  Jersey,  south  of 
the  forty -first  degree  of  north  latitude, 
is  the  middle  of  the  Hudson  river,  of 
the  bay  of  New  York,  of  the  waters 
between  Staten  Island  and  New  Jersey 
and  of  Raritan  bay  to  the  main  sea, 
except  that  the  islands  embraced  in 
these  waters  and  lying  west  of  the 
middle  thereof,  belong  to  and  are  under 
the  exclusive  jurisdiction  of  this  State. 
(People  agt.  Central  B.  It.  Co.  of  N. 
J.,&N.  F.,283.) 

5J.  This  State  has  exclusive  jurisdiction 
over  the  waters,  to  low  water  mark, 
on  the  New  Jersey  shore,  and  over 
ships,  vessels  and  crafts  of  every  kind 
afloat  in  the  bay  of  New  York  and 
Hudson  river,  south  of  Spuyten  Duy vil 
creek,  for  quarantine  or  health  pur- 
poses, the  protection  of  passengers 
and  property,  to  secure  the  interests 
of  trade  and  commerce,  and  to  preserve 
the  public  pe;>ce.  It  is  a  qualified  and 
limited  jurisdiction,  for  police  and  san- 
itary purposes,  and  to  promote  the  in- 
terests of  commerce.  (Id.) 

3.  Each  State  has  absolute  control  over 
its'own  soil,  and  everything  annexed 
or  attached  thereto,  and  over  all  vessels 
attached  to  the  piers  or  wharves,  and 
Iviug  in  the  docks  upon  its  o\vn  shore, 
o'r  around  on  its  shore,  and  over  the 
persons  or  property  on  such  wharves, 
docks  or  vessels,  except  that  all  such 


vessels  in  the  bay  of  New  York  and 
Hudson  river  are  subject  to  the  quaran- 
tine or  health  laws,  and  laws  in  rela- 
tion to  passengers,  enacted  by  this  state. 
(Id.) 

4.  The    State   of  New  Jersey    has  ex- 
clusive jurisdiction   and  control   over 
the  piers,  wharves,  docks,  and   other 
improvements  erected  or  to  be  erected 
on  the  shores  of  that  state.    This  juris- 
diction extends  to  and   embraces  th& 
whole  subject  of,  such  improvements 
and  includes  the  power  to  prescribe- 
where,  when  and  how  they   shall  be- 
erected,  and  to  exercise  all  control  over 
them  which  government  can   possess, 
over  property  of  its  citizens.     (Id.) 

5.  Accordingly, — Held,  that   the    courts 
of  this  state  have  no  jurisdiction  to  re- 
straiu   the   erection,  or  order  the   re- 
moval of  structures  extending  into  the? 
bay   or  river  from    the  New    Jersey 
shore ;    even    if    they    are  a    public^ 
nuisance,   as  affecting  injuriously  the 
general    and   common    use    of    those 
navigable  waters.  (Id.) 

NON-RESIDENT  ADMINISTRATOR 

See  EXECUTORS  AND  ADMINISTRATORS* 
(1  Lansing.) 

NONSUIT. 
See  TITLE.     (42  N.  Y.) 

NOTICE. 

See  EXECUTORS  AND  ADMINISTRATORS. 

(1  Lansing.) 
INNKEEPER.    (Id.) 
JUDGMENTS' AND  EXECUTIONS.  (Id.} 
MORTGAGE  OF  CHATTELS.  (Id.) 
TAXES  AND  ASSESSMENTS.     (Id. 
TELEGRAPH  COMPANIES.   (Id.) 
VENDOR      AND     PURCHASER     OF 
LANDS.    (Id.) 

NUISANCE. 

1.  Any  private  individual   who  suffers,, 
or  is  likely  to  suffer,  such  special  dam- 
age from  a  public  nuisance  as  cannot 
be  compensated   for  in  damages,  may 
have   an    injunction    against  its   con- 
tinuance. (Mayor,  &c.ofNew  Yorkagt. 
Baumberger,  7  Bolt.,  219.) 

2.  Any  unlawful  obstruction  that  impedes 
the  free  use  of  a  navigable  river  for 
purposes    of    navigation,  is  a    public 
nuisance.    (Id) 

3.  If  a  deposit  in  a  navigable  river  of 
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mash  from  a  brewery,  by  the  act  of 
the  defendant,  creates  a  public  nuisance 
by  impeding  navigation,  and  is  especi- 
ally injurious  to  the  corporation  of  the 
city  of  New  York,  by  preventing 
vessels  coming  up  to  its  wharves,  and 
'  thereby  depriving  it  of  dockage  and 
wharfage,  the  corporation  is  entitled  to 
an  injunction  ;  unless  such  deposit  is 
made  by  its  express  or  implied  license. 
(Id.)  ' 

4.  In  such  a  case,  the  fact  that  the  mash 
is  carried  to  the  river  through  a  sewer 
constructed    by    the    plaintiffs,    with 
which  the  defendant  has  a  license  to 
connect  a  branch,  dees  not  make  the 
deposit  any  less  the  act  of  the  defend- 
ant. (Id.) 

5.  Although  a  license  from  the  corpora- 
tion to  an  individual,    to    connect   a 
branch  with  a  public  sewer,  gives  him 
a  right  to  the  use  of  the  sewer  for  all 
purposes  for  which  it  can  properly  and 
legitimately  be  used,  its  employment 
to  carry  off  the  refuse  of  a  brewery  is 
neither  proper  or  legitimate.   (Id.) 

6.  Whatever  may  be  the  other  pnrposei 
of  a  sewer,  that   of  carrying   off  as 
useless  and  refuse  stuff  an  article  capa- 
ble of  being  sold  and  consumed,  and 
thus  becoming  a  source  of  profit,  cannot 
be  one.  (Id.) 

7.  Any  obstruction  upon  a  public  high- 
way is  a  public  nuisance,  and  it  is  im- 
material whether  the  obstruction  is  in 
the  middle,  or  immediately  adjacent  to 
the  borders,  of  a  stream.    If  it  impedes 
the  free  use  of  the  stream  by  the  public, 
it  is  unlawful,  and  a  public  nuisance  ; 
and  being  a  public  nuisance,  and  ac- 
companied by  injury  common  toalarge 
part  or  the  whole  of  the  people,  it  is 
the  subject  of  indictment,  and  also  of 
private  action  at  the  suit  of  any   in- 
dividual who  sustains  an  injury,  per- 
sonal and   peculiar  to   himself.     (The 
Hudson  River  Railroad  Company  agt. 
Loeb,  7  Kobt.,  418.) 

8.  If  an  individual  encroaches  on  public 
rivers  or  highways,  ample  remedy  can 
at  once  be  applied  in  the  name  of  the 
people,  and    by    the    competent  law 
officer  appointed  for  that  purpose.     It 
isnot  left  to  the  whims  and  caprices,  or 
the  will,  of  individuals,  or  private  cor- 
porations, who    may   imagine    them- 
selves aggrieved,  to  apply   a   remedy. 
The  Manhattan   Gas  Liyht  Company, 
agr.  Barker,  7  Robt.,  523.) 

9.  For  a  public  nuisance  the  people  alone 
can  prosecute  :  and  one  who  does  not 
sutler  by  a  violation  of  law,  otherwise 
than  as  a  member  of  the  community, 
cannot    maintain    a  remedial    action. 
(Id.) 


10.  But  if   a   public  nuisance   work  a 
private  injury  to  an   individual,  that 
person  may  have  a  remedy  by  private 
action,  for  damages ;  and,  in  a  proper 
case,  he  is   entitled  to  an  injunction. 
(Id.) 

See  HACKNEY  COACHES.    (Id.) 
HUDSON  RIVER.    (Id.) 
SEWEKS.   (Id.) 

11.  The  careless  or  negligent  keeping  of 
gunpowder  in  large   quantities,  near 
dwelling-houses,  or  where  the  lives  of 
persons  are  thereby  endangered,  is  a 
nuisance    at  common  law.     (Bradley 
agt.  The.  People,  56  Barb.,  72. )\ 

12.  Every  encroachment  npon  a  public 
highway  is  not  a  nuisance.     (Howard 
agt.  Robbins,  1  Lansing,  63.) 

13.  An  encroachment,  which  does  not 
prevent  the  use  of  the  highway  for  its 
ordinary   purpose,  ia  not,  as  such,  a 
nuisance.  (Id.) 

14.  Nor  have  the  trustees  of  the  village  of, 
Watkius,  by  the  charter  of  that  village 
(§  4.  tit  4,  ch.  125,  laws  1861,)  power 
to  declare  th.U  a  nuisance,  which,  by 
law,  is  not  recognized  as  such.    (Id.) 

15.  Accordingly,    where    said    trustees, 
proceeding  in  the  manner  directed  by 
said  charter,  declared  an  encroachment 
on  one  of  the  village  streets  to  be  a 
nuisance,   and  the   defendants,   being 
thereupon  deputed  by  them  so  to  do, 
removed  it;   and  in  an  action  by  the 
owner  to  recover  damages  for  such  re- 
moval, the  evidence  did  not  establish  a 
nuisance  in  fact: 

Held,  defendants  were  not  protected  by 
the  determination  and  direction  of  thai 
trustees.  (Id.) 

16.  It  seems,  where  an  encroachment  on 
a  highway  constitutes  a  nuisance,  it 
may   be  abated  to    that  degree  only 
which  will  enable  the  public  to  enjoy 
the  right  of  way.    (Id.) 

17-  To  charge  one  who  has  created  a 
nuisance,  with  liability  for  its  continu- 
ance, after  he  has  parted  with  the 
property  upon  which  it  is  situated  or 
caused,  he  must  be  shown  to  derive 
some  benefit  from  the  continuance  ;  or 
to  have  sold  with  warranty  of  the  con- 
tinued use  of  the  property,  as  enjoyed 
while  the  nuisance  existed.  (Hanse 
agt.  Cowing,  1  Lansing,  288.) 

18.  And  it  seems,  in  the  latter  case,  a  con 
tinned  enjoyment  of  the  nuisance,  or  of 

•  that  which  creates  it,  must  be  war- 
ranted. (Id.) 

See  ESTOPPEL.    (Id.) 
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OFFICERS. 

1.  There  can  be  no  such  thing  as  an 
officer  de  facto,  as  against  the  people, 
in  an  action  by  them  to  try  the  title  to 
the  office.  The  doctrine  in  respect  to 
officers  de  facto  only  applies  to,  and  in 
favor  of  third  persons,  and  to  protect 
innocent  parties  who  trust  to  the  ap- 
parent title  to  an  office.  (People  agt. 
Albany  and  Su.squelM.nna  Railroad 
Co.,  1  Lansing,  308.) 

See  CORPORATION.  (Id.) 

OIL   COMPANY. 
See  CORPORATIONS.  (7  Robt.) 

OIL  PAINTINGS. 
See  LITERARY  PROPERTY. 

ONUS  PEOBANDI. 

See  BOND  AND  MORTGAGE.  (6  Robt.) 
SHIPS  AND  VESSELS.  (Id.) 
GENERAL    RALLROAD    LAWS.     (1 

Lansing.) 
JUDGMENTS     AND     EXECUTIONS. 

(Id.) 

PRACTICE.    (Id.) 
SALE  OF  CHATTELS.    (Id.) 
TELEGRAPH  COMPANIES.   (Id.) 

OPINIONS. 

See  EVIDENCE.    (42  N.  Y.) 
EVIDENCE.  (1  Lansing) 

ORDERS. 

1.  To  require  formal  orders  to  be  entered 
on  all  occasions  when   an  application 
is  made  to  get  rid  of  an  imminent  trial 
by  a  court  or  jury,  would  only  necess- 
arily delay  the  business   of  the  court 
and     complicate     proceedings.      The 
authority  of  the  decision    ia   equally 
binding,  whether  an  order  is  entered 
or  not  ( Wheeler  agt.  Falconer,  7  Robt., 
45.) 

2.  Motions  to  vacate  orders  made  under 
section  401  of  the  Code  are  not  to  be 
encouraged,    and  should    be  granted 
only  in  cases  where  it  clearly  appears 
either  that  the  order  is  unauthorized, 
or  that  a  legitimate  use  of  the  process 
of  the  court  is  not  the  object  for  which 
the  order  was   obtained.     (Moss  agt. 
Banker,!  Robt.,l$\.) 

3.  The  order  should  be  vacated  where  it 
appears  by  affidavits,  or  other  proper 
evidence,  that  it  was  not  designed  for 
the  purpose  of  obtaining  depositions  to 
be  used  on  a  motion,  but  for  some  other 


purpose,  such  as  enabling  the  applicant 
to  ascertain  either  what  course  of  op- 
posing evidence  it  would  be  necessary 
for  him  to  prepare  to  meet,  on  the 
trial ;  or  whether  it  would  be  safe  for 
him  to  call  as  witnesses  on  the  trial  the 
persons  whose  depositions  are  proposed 
to  be  taken.  (Id.) 

4.  It  is  not  material  whether  an  order 
made  by  the  court,  at  the  close  of  a 
trial,  is  reduced  to  form,  and  receives 
the  sanction  of  the  judge  at  that  time, 
or  at  a  subsequent  period.    (Smith,  agt. 
Coe,  7  Robt.,  477.) 

5.  But  if  the  date  of  the  written  order  is 
of  a  period  which  has  not  yet  arrived, 
the  order  is  not  merely  irregular,  but 
absolutely  void  upon  its  face ;  certainly 
so  until  the  day  on  which  it  purports 
to  be  dated  shall  have  arrived.  (Id.) 

6.  Where  an  order  is  made  on  the  trial 
of  an  action,  it  is  not  erroneous  to  state, 
in  the  caption  thereof,  that  it  was  made 
at  a  special  term.    (Id.) 


See    SUPPLEMENTARY 
(Id.) 


PROCEEDINGS. 


OVERSEERS  OF  THE;  POOR. 
See  JUSTICE  OF  THE  PEACE.  (1  Lansing. ) 

PARENT  AND  CHILD. 

1.  It  being  the  duty  of  a  father  to  support 
and  care  for  Ins  lunatic  daughter, 
which  duty,  if  he  be  of  sufficient  abil- 
ity, he  is  cbmpellable  to  perform,  when 
it  becomes  necessary  to  prevent  the 
burden  of  her  maintenance  from  being 
cast  upon  the  town,  he  may  either 
k«?  ep  her  at  his  own  house,  or  he  can 
make  a  valid  contract  with  some  one 
else  to  keep  her,  for  him,  elsewhere. 
(Alger  agt.  Miller,  56  Barb.,  227.) 

See  AGREEMENT.    (Id.) 

PARTIES. 

See  ADMINISTRATORS.    (42  N".  T.) 
INSURANCE,  (LIFE).    (6  Robt.) 
LEASE.  (Id.) 
PRACTICE.    (Id.) 

1.  The  granting  of  leave  to  amend  a  com- 
plaint by  inserting  the  names  of  new 
parties  defendants,  after  the  action 
has  been  tried  and  submitted,  is  dis- 
pretionary  with  the  court.  (Ford  agt. 
Belmont,  7  Robt.,  508.) 

See  AGREEMENT.   (Id.) 
WITNESS.     (Id. 
MORTGAGE.  (56  Barb.) 
RELIGIOUS  CORPORATIONS.    Id.) 
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PARTNERSHIP. 

1-  Where,  in  an  action  in  equity  to  settle 
the  affaire  of  partnership  between  the 
plaintiff  and  defendant,  which  had  been 
Dissolved  by  mutual  consent,  it  was  re- 
ferred to  a  referee  to  hear  and  determine 
the  issues,  and  report  to  the  court,  and 
being  brought  to  trial  some  evidence 
•was  taken  on  the  part  of  the  plaintiff', 
and  without  the  production  or  inspec- 
tion of  the  books  of  the  copartnership, 
the  referee  reported  due  the  plaintiff 
$1,823  46,  and  directed  judgment  to  be 
entered  in  his  favor  for  $1,500,  the 
amount  demanded  in  the  complaint  with 
interest  and  costs,  without  containing 
any  provision  for  a  disposition  of  the 
partnership  property,  and  judgment 
"was  entered  accordingly,  without  an 
application  to  the  court,  as  though  the 
action  had  been  at  law  for  the  recovery 
•of  a  balance  agreed  upon  or  upon  de- 
fendant's promise  to  pay  a  specific  sum, 
ami  on  execution  issued  to  collect  the 
•aine ;  there  being  no  pretense  that 
there  had  been  a  settlement  between 
the  parties,  or  that  a  balance  had  been 
agreed  upon,  or  that  the  defendant  had 
agreed  to  pay  the  plaintiff  any  amount : 

Geld,  that  the  judgment  be  set  aside  for 
•irregularity,  and  the  cause  sent  back  to 
the  referee  to  b«  reheard  by  him,  to  the 
end  thata  complete  determination  may 
l)e  made  of  the  controversy  between 
the  parties,  and  the  affairs  of  the  part- 
nership settled.  (Bouton  agt.  JBouton, 
ante,  217.) 

"2,  It  is  hardly  conceivable  that  a  referee 
could  make  an  intelligent  and  reliable 
report,  without  an  examination  of  the 
books  of  the  copartnership.  Id.) 

3.  It  is  difficnltjto  perceive  how  it  could 
be  determined  for  what  amount,  if  any, 
the  the  plaintiff  should  have  a  personal 
judgment  against  the  defendant,   until 
all  the  partnership  affairs  were  settled. 
(Id.) 

4.  After  the  partnership  property  has  been 
converted  into  money,  and  the  debts 
due  the  firm  collected,  and  the  indebt- 
edness of  the  firm  to  third  parties  can- 
•celled,  the   partner  in  whose   favor  a 
balance  is  declared,  receives  payment 
of  the  same  out  of  the  remaining  part- 
nership effects  ;   and  not  until  they  are 
exhausted  can  a  judgment  be  pioperly 
entered  in  favor  of  one  partner  against 
the  other  for  a  specific  amount.     (Id.) 

ft,  Wheie,  pending  an  appeal  by  defend- 
ant from  a  judgment  ob taiiied  against 
hini  by  the  plaintiffs,  copartners,  upon 
a  copartnership  account,  tl.e  defendant 
procures  one  of  the  plaintiffs  to  exe- 


cute and  acknowledge  satisfaction  of 
the  judgment,  which  the  other  plaintiff 
subsequently  procures  to  be  set  aside 
by  an  order  of  the  court,  so  far  as  his 
iiterest  is  affected,  on  the  ground  of 
collusion  and  fraud,  but  the  satisfaction 
is  allowed  to  stand  as  against  the  plain- 
tiff who  executed  it,  and  while  defend* 
ing  the  appeal,  the  partner  whose  in- 
terest is  protected,  dies,  his  executrix 
may  continue  the  action  in  her  own 
name.  (Hackett  agt.  Belden,  ante,  289. 

6.  The  common  law  rule  that  a  cause  of 
action  in  favor  of  two  partners  or  joint 
contractors  survives  to  the  survivor, 
and  that  an  action  cannot  be  brought 
upon   it  or  continued  iu  the  name  of 
the    personal    representatives  of  the 
deceased  partner  nor  that  such  repre- 
sentatives can  be  joined  in  the  action, 
does  not  apply  in   this  case,  for  the 
reason  that  the  Code  has  provided  that 
every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  and 
the  surviving  partner  in  this  case,  had 
been  deprived  of  all  interest  in  the  ac- 
tion and  judgment,    by  order  of  the 
court  allowing  the  satisfaction  of  the 
judgment   which   he   collusively  exe- 
cuted, to  stand  as  against  him.     (Id.) 

7.  It  is  the  duty  of  an  officer,  in  execut- 
ing a  warrant  of  attachment  upon  the 
interest  of  one   member  of  a  partner- 
ship, to  take  into    his   possession   the 
partnership   property.         (  Smith  agt. 
Orser,  12  fr.   Y.,  132.) 

8.  There  is  no  distinction  in  this  respect, 
between  an  attachment  and  an  execu- 
tion,   (Id.) 

9.  A  party  who  seeks  to  open  a  settle- 
ment of  accounts,  on    the    ground   of 
mistake,  assumes  the  burden  of  prov- 
ing   distinctly    wherein    the   mistake 
consisted,  ana  of  furnishing  the  data 
by  which  it  may  be   corrected.  (Chub- 
buck  agt.  Vetnd-m,  42  N.  Y.,  432.) 

10.  To  constitute  a.  general  partnership, 
nothing  more  is   necessary  than  that 
the  parties  agree  to  carry  on  or  con- 
duct a  specified  business,  'and  to  share 
in  its  profits  and  losses.    The  business 
may  be  of  a  general  nature,  or  it  may 
relate  and  be  confined  to  certain  de- 
signated transactions.     In  either  case 
the     partnership     becomes     general. 
(Eldndye  agt.  Troost,  6  JZobt.,  518.; 

11.  A  firm  in  New  York,  and  another  in 
Calcutta,  agreed  to  carry  on  business 
between  those  cities,  upon   joint  ac- 
count.   The  particular  kind  of  business 
was  the  shipment  of  goods   (the   des- 
cription not  designated)  from  Calcutta, 
tor  sale  iu  New  York.    The  agreement 
for  the  mode  of  payment ;  the  manner 
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of  sale  ;  the  division  of  profits  and  the 
sharing  of  losses.  No  period  of  dura- 
tion was  prescribed,  and  there  was  no 
limit  to  the  amount  or  number  of  ship- 
ments : 

Held,  that  under  this  agreement  the 
parties  became  general  partners.  (Id.) 

12.  Such  agreement  contained  a  provision 
that  the   profit  and  loss  should    ••  be 
equally  divided  between  the   parties, 
and  settled  in  New  York  upon  the  wind- 
ing up  of  each  ghpment."    Other  parts 
of  the  agreement,  however,  indicated 
quite  clearly  that  the  above  provision 
was  not  designed  to  control  the  man- 
ner of  doing  business,  or  to  absolutely 
require  the  complete  isolation  of  eacd 
shipment,  so  as  to  render  it  a  separate 
transaction  not  to  be  affected  by  any 
other: 

Held  that  the  agreement  did  not  make 
each  shipment  a  separate  transaction, 
so  as  to  take  from  it  any  of  the  cnarac- 
teristics  of  a  general  patnership  as  to 
all.  (Id.) 

13.  Held,  also,  that  the  course  of  business 
between  the  parties  under  the  agree- 
ment might  be  resorted  to  in  giving  a 
construction  to  the  above  clause  there- 
of.   (Id.) 

14.  Held,  furtlier,  that  any  goods  or  assets 
in  the  hands  of  the  New  York  parties, 
being  the   property  of  the  joint  enter- 
prise, whenever  shipped,  must  be  ap- 
plied to  the  payment  of  tlie  joint  debts. 

15.  And  that  the  assignees  of  the   New 
York  firm  acquired  no  other  right  or 
title  to  such    property  than  their  as- 
signors possessed.     Tiiat  in  the  hands 
of  the  latter,  equity   would   give   I  he 
creditors  of   the   Calcutta  and    New 
York  firms  a  preference  over  the  in- 
dividual debts  of  either,  and  the  goods 
or  assets  must  be  subjected  to  the  same 
equity  in  the  hands  of  their  assigns. 
(Id.) 

16.  It  is  improper  on  a  motion  for  the  ap- 
pointment of  a  receiver,  in  partnership 
cases,  for   the   court   to  undertake  to 
determine  what  is  partnership  property 
as  between  the  partners  and  third  per- 
sons.   If  any  such  dispute  arises  with 
reference  to  any  particular   property, 
the  proper  course  to  determine  it  is  by 
an  action,  either  against  or  in  favor  of 
the  receiver.      (Hiauins  agt.  Bailey,  7 
jRobt.,  613.) 

See  ACCOUNT.    (Id.) 

17.  Defendant  being  a  member  of  a  part- 
nership firm,  purchased  from  one  of  its 
employees  the  patent  right  in  an  article 


of  use  and  value  in  the  firm  business, 
and  without  disclosing  or  being  asked* 
to  disclose  the  terms  upon  which  he- 
had  purchased,  ottered  to  sell  it  at  an 
advance  to  the  firm ;  the  firm  had  the 
otter  under  consideration  for  some- 
months,  using  the  patented  article 
meanwhile,  and  finally  declining  to 
buy,  preferring  to  pay  defendant  a. 
royalty  for  use  of  the  article,  which  it 
did  : 

Held,  the  rights,  if  any,  which  the  firm, 
originally  had  to  claim  the  defendant's 
purchase  as  for  its  benefit,  could  not  be- 
insisted  on  af;er  it."  dissolution.  (Amer- 
ican Bank  Note  Company  agt.  J£dsonr 
1  Lansing,  388.) 

Held,  further,  that  said  patent  right  didi 
not  pass  under  a  transfer  of  the  prop- 
erty of  the  firm.  (Id.) 

18.  And  the  said  firm  having  with  other 
firms,  and  one  G.,  all  engaged  in  the 
same  business,  entered  into  articles  of 
association,   reckinir  that  the   parties 
thereto,  as  firms  and  individuals  there- 
toiore  and   then,  engaged  in  the  busi- 
ness of,  &c..   were  desirous   to   unite 
their  establishments,  and  also  reciting, 
as' follows  :     "We   agree,   that   upou 
signing  these  articles,  all  the  machin- 
ery, process,  tools,  instruments,  plate* 
and  die.-,  stock  of  materials,  furniture 
and  effects  belonging  to  our  establish- 
ments in  the  business,     *     *     *     *     or 
the  business  collateral  thereto,  shall  be 
and  liy  virtue  of  these  articles  are  trans- 
ferred to  the  trustees,  &,c."  : 

Held,  the  agreement  included  all  the- 
property  of  the  establishments,  whether 
conducted  by  firms  or  individuals,  but 
did  not  embrace  individual  property  of 
members  of  firms,  nor  any  property  not- 
used  in  the  establishments  as  they  ex- 
isted previous  to  the  association.  (Id.) 

19.  And  that  this  was  so,  although  the 
articles  were  signed  by  the  individual 
members  of  the  firms.   (Id.) 

20.  In  an  action  upon  a  check  made  paya- 
ble to  bearer',  running  in  a  firm  name, 
brought  after  its  dissolution,  against  G. 
andM.,  who  were  the  members  thereof, 
M.  only  answered,   and  he  avered  a 
combination  between  G.  and  the  plain- 
tiff, to  defraud  him  of  the  amount  of  th& 
check.    It  appeared  upon  the  trial  that 
G.  individually  paying  an  indebtedness 
of  the  firm,  had  thereupon  made  the 
check,  and  afterward  fora  peisonal  in- 
debtedness of  his  own,  delivered  it  to« 
the  plaintiff;  the  time  of  the  delivery 
of  the  check  to  the  plaintiff  was  iii 
dispute,  the  latter  claimed  a  delivery 
before,  and  M.  the  defendant,  after  tha 
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firm's  dissolution.  The  judge  connect- 
ing the  two  propositions  together, 
charged  the  jury  that  to  entitle  the 
plaintiff  to  a  verdict,  they  must  find 
that  the  check  was  issued  before  the 
dissolution,  and  that  it  passed  into  the 
hands  of  the  plaintiff  before  the  dissolu- 
tion; there  was  a  general  exception  by 
the  defendant,  M.,  to  this  charge: 

Held,  there   was  no  error.     (Gale  agt. 
Miller,  1  Lanting,  451.) 

21.  The    partner's    right    to    issue    the 
check,  (that  is,  to  make  and  appropriate 
it  to  any  purpose)  ceased  with  the  dis- 
solution of  the  firm.   (Id.) 

22.  If  the  check  had  been  made   before 
the  dissolution  of  the  firm,  and  disposed 
of  by   G-.,  afterward,  it   would  have 
been  subject  in  the  hands  of  the  plain- 
tiff to  the  equities  existing  against  it, 
and  such  equities  would  not  be  a  proper 
subject  of  adjustment  in  an  action  be- 
tween the  plaintiff  and  the  members  of 
the  firm.    Nor  was  M.  obliged  to  insist 
on  such   equities  in  such  a  suit ;   he 
might  rely  upon  fraud  in  the  issuing  of 
the  note  after  the  dissolution.     (Id.) 

See  DEVISE  AND  DEVISEE.    (Id.) 
REAL  PARTV  IN  INTEREST.  (Id.) 

PART  ^OWNERS. 

1.  To  enable  a  part  owner  of  personal 
property  to  maintain  an  action  against 
his  co-owners,  for  the  conversion  of  the 
property,  it  is  not  necessary  that  he 
should  show  that  the  property  has  been 
destroyed  by  them.     It  is  enough  if  it 
appear  that  they  have  sold  it  as  their 
own  exclusive  property,  ignoring  hla 
right  to  any  share  in  it.      (Dyckman 
agt.  Valitnte,  4:2  N.  Y.,  549.) 

2.  And  this,   notwithstanding    the    fact 
that  he  has  a  right  of  action  against 
the  purchaser  for  the  conversion,  if  he 
should  sell  or  deliver  the  property  as 
his  own.    (Id.) 

3.  If  the  exact  interest  of  the  plaintiff  in 
the   property  and   the  exact  amount 
which  he  was  entitled  to  recover  of  his 
co-owners  could  be  determined  with- 
out  an    accounting,    the    appropriate 
remedy  would  be  at  law  ;  but  where 
such  is  not  the  case,  and  an  accounting 
is  necessary,  a  court  of  equity  has  ju- 
risdiction of  the  cause.     (Id. ) 

4.  In  all  cases  where  it  is  necessary  that 
an  accounting  should  be  had  to  ascer- 
tain the  rights  of  part  owners  of  a  ship 
equity  has  jurisdiction.     (Id.) 

6.  Accordingly,  where  the  plaintiff,   in 
conjunctiou  with  smut  of  the  defend- 


ants, has  procured  the  construction  of 
a  steamship,  under  an  understanding- 
that  a  company  was  to  own  the  vessel' 
and  run  her  when  built,  and  it  was 
agreed  that  that  they  should  respec- 
tively each  subscribe  for  a  certain 
number  of  shares,  into  which  the  stock 
was  to  -be  divided,  and  pay  the  amount 
of  such  subscriptions  toward  the  con- 
struction of  the  steamship ;  and  the 
company  was  organized,  the  plaintiff 
and  the  said  defendants  did  subscribe 
for  a  certain  number  of  shares  respec- 
tively, and  paid  a  portion  of  the  said 
subscriptions,  which  were  applied  to- 
the  construction  of  the  ship  ;  and  sub- 
sequently the  plaintiff  having  failed  to- 
pay  the  remainder  of  his  subscription, 
and  the  said  defendants  also  not  having; 
paid  in  full,  the  said  defendants  ob- 
tained a  loan  from  a  capitalist  (also  a. 
defendant),  and  mortgaged  the  ship  to- 
him  as  security,  formed  another  com- 
pany, of  which  he  was  made  president, 
to  which  the  plaintiff  was  not  admitted 
as  a  shareholder,  and  to  which  the- 
ship  was  transferred,  as  representing- 
the  whole  capital  stock  of  the  new- 
company,  a  transfer  never  assented  to> 
by  the  plaintiff,  and  the  vessel  was 
subsequently  transferred  by  the  new 
company  at  a  large  profit ;  in  an  actioa 
brought  by  the  plaintiff,  against  his 
original  associates,  the  mortgagee  of 
the  ship,  and  president  of  the  new- 
company,  and  against  the  new  com- 
pany,  praying  that  his  rights  as  A  part 
owner  should  be  declared,  and  for  au 
accounting : 

Held,  that  the  action  could  be  maintained;. 
that  the  plaintiff  was  entitled  to  such; 
share  of  the  ship  and  of  its  proceeds, 
as  the  amnnnt  contributed  by  him  bore- 
to  the  amount  contributed  by  him  and 
all  the  other  parties  together,  to  the 
cost  of  the  vessel,  there  first  being  de- 
ducted from  the  proceeds  of  the  ship, 
such  sum,  as  would  equal  the  amount 
of  money  and  interest  actually  bor- 
rowed to  complete  her,  and  all  other 
expenses  when  sold.  (Id. ) 

6.  Held,  further,  that  if  the  original  co- 
owners,  and  their  confederates  in  the- 
new  company,  had  actually  sold  the- 
ship  at  a  price  greater  than  that  at 
which  she  was  taken  by  them,  theu 
the  plaintiff's  share  was  to  be  of  the- 
proceeds  of  that  sale,  in  the  same  pro- 
portion, and  subject  to  the  same  de- 
ductions. (Id.) 


PARTITION. 
See  AGREEMENT.    (7  Bobt.) 
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PARTY  IN  INTEREST. 

Set  REAL   PARTY   IN   INTEREST.      (I 
Lansing.  ) 

PATENT. 

I.  An  assignment  of  a  patent  cannot  be 
made  by  parol.  In  order  to  be  legal  it 
must  be  in  writing.  (Davey  age.  Mor- 
ffan,  56  Barb., 


2.  Where  there  is  no  valid  transfer  of  the 
title  to  a  patent,  even  though  the  pur- 
•chaser,  -while  supposing  the  assign- 
to  be  good,  agrees  to  apply  the  price 
•of  it^in  payment  of  an  account  against 
the  vender,  such  agreement  will  be 
void,  lor  failure  of  consideration.  (Id.) 

JSee  PARTNERSHIP.    (Id.) 
PAYMENT. 

1.  The  authority  of  an  agent  in  the  state 
of  Virginia,  appointed  by  the  general 
agents  and  local  board  of  directors  in 
the  city  of  New  York,  of  a  foreign 
{London)  insurance  company,  was  not 
revoked  or  suspended  by  the  existence 
of  the  state  of  war  arising  from  the 
rebellion  of  the  southern  states.  (Rob- 
inson agt.  International  Life  Ins.  Co.. 
42  IT.  T.,  54.) 


2.  The  receipt  of  confederate  money  by 
such  agent,  in  payment  of  premiums, 
was  good  payment  and  binding  upon 
the  corporation.     (Id.) 

3.  The    acceptance  of  a  negotiable   in- 
strument, for  a  debt,  is  not  a  payment 
of  it,  without  a  separate  agreement  to 
that  effect  distinctly  proved.    Hence  a 
debt  due,  for  merchandise  sold,    is  not 
paid  by  the  mere  remittance  of  a  draft, 
unless  it  is  agreed  to  be  received   as 
payment.    (Mmith.  agt.  Miller,  6  Robt., 
413.) 

4.  The  doctrine  established    in  Johnson 
agt.  Bank  of  North  America,   (5   Hob. 
554,)  that  if  a  check  of  the  drawees  of 
a  draft,  given  in  exchange  for  the  draft, 
be  not  paid  on  presentation,   the  next 
•day  after  it  is  given,  the  liability  of  the 
•drawer  of  the   draft  still  remains,  on 
•due  notice  to  him  of  such  demand  and 
lion-pay ment,  reasserted.     (Id.) 

See  PROMISSORY  NOTES.    (7  Bolt.) 

PENDENCY    OF    ANOTHER    AC- 
TION. 

See  JUSTICES'  COURTS.     (56  Barb.) 

PERSONAL  SERVICES. 
£ee  SPECIFIC  PERFORMANCE.     (7  Bolt.) 


PERSON.  OR  PERSONS. 
See  STATUTE.    f56  Barb,) 

PEW. 

See  LEASE.     (50  Barb.) 
PLAYS. 

1.  The  representation  of  a  play  upon  the 
stage,  without  any  restriction  upon  its 
use  by  those  who  witness  such  repre- 
sentation, beintf  a  publication,  the  spec- 
tators cannot  be  restrained  by  injunc- 
tion from  printing  and  selling  so  much 
of  the  play  as  they  can  retain,  and 
carry  away,  in  their  memory.  (Palm- 
er agt.  Dewitt,  7  liobt.,  530.) 

See  MANUSCRIPTS.    (Id.) 
PLEADING. 

1.  A  demurrer  is  not  an  answer  within 
section  275  of  the  Code  of  Procedure. 
(Kelly  agt.  Downing,  42  Jf.    T.,  71.) 

2.  A  complaint  containing  a  statement 
of  facts  constituting  a  cause  of  action 
on  contract,  sustained  by  proof  of  such 
fact  upon  the  trial,  authorizes  a  recov- 
ery, although  the  complaint  is  iu  form 
for  a  conversion,  and  the  summmous 
in  the  action  is  for  relief     (Conaughty 
agt.  Nichols,  42  N.  Y.,  83.) 

3.  In  an  action  upon  a  breach  of  promise 
to  marry,  the  fact  that  defendant  has 
alleged  the  nnchastity  of  the  plaintiff, 
in  his  answer,  by  way  of  justification, 
which  allegation  he  has  failed  to  prove, 
may  be  considered  by  the  jury  in  ag- 
gravation of  damages.      (Thorn,  agt. 
Knapp,  42  N.  T.) 

See  CORPORATIONS.    (Id.) 
DEMURRER.     (Id.) 
LIEN.     (Id.) 

4.  Although  the  complaint  in   an  action 
upon   an   undertaking  for   costs    and 
damages  upon  appeal,  does  not  contaiu 
an  averment  of  the  delivery  of  the  un- 
dertaking, it  will  not  be  dismissed  on 
that  ground,  the  answer  not  averring 
non-delivery.      (Robert  agt.   Donnelt, 
2  Daly,  64  ) 

5.  There  being  sufficient  evidence  on  the 
trial  to  warrant  the  finding,  that  the 
undertaking  was  filed  with  the   clerk 
of  the  court,  the  court  will,  on   appeal 
from  the  judgment,  amend  the  pleading 
so  as  to  conform  it  to  the  fact  proved. 
(Id.) 

6.  A  denial,  in  an  answer,   of  a   "  want 
of  knowledge  sufficient  to  form   a   be- 
lief," of  an  allegation  of  the  complaint 
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is  sufficient,  and  the  allegation  of  the 
complaint  must  be  taken  as  admitted. 
The  denial  must  be  of  any  knowledge 
or  information.  (Beye  agt.  Holla,  2 
Daly,  231.) 

See  AMENDMENTS.    (Id.) 

EXECUTOR  AND  ADMINISTRATOR. 

(Id.) 

LANDLORD  AND  TENANT.    (Id.) 
RECEIVER.    (Id.) 

7.  A  pleading  is  frivolous  when  there  is  a 
decision  in  point  adverse  to  its  suffi- 
ciency. So  if  there  is  a  judgment  re- 
covered upon  promissory  notes  of  a 
company  m  which  the  defendant  is 
a  stockholder,  it  it  conclusive  upon 
him.  ( Collins  agt.  Suan,  7  Kobl.,  623. ) 

See  ANSWER.    (Id.) 
COMPLAINT.    (Id.) 
DEMURRER.    (Id.) 
ADMISSIONS.     ( 1  .Lansing.) 
COUNTER-CLAIM.    (Id.) 
DISCRETION.     (Id.) 
FORCIBLE  ENTRY  AND  DETAINER. 

(Id.) 

PARTNERSHIP.    (Id.) 
PRACTICE.    (Id.) 
SUMMONS.    (Id.) 
TELEGRAPH  COMPANIES.    (Id.) 

PLEDGE. 
Set  PROMISSORY  NOTES.    (7  Holt.) 

1.  To  entitle  a  pledger  to  a  return  of  the 

pledge,  he  must  see  to  it  thai  his  tend- 
er covers  both  piincipal  and  interest, 
before  he  can  claim  a  return  of  the 
pledge.  ( Woodworth  agt.  Morris,  56 
tfarb.,  97.) 

POLICE. 

1.  A  police  officer  or  constable  cannot 
arrest  a  person  without  a  warrant,  for 
a  breach  of  the  peace  not  committed 
in  his  presence.  (Boyleston  agt.  Kerr, 
2  Daly,  220.) 

See  ARREST.    (Id.) 

POSSESSION. 

See  TRESPASS.     (56  Barb.) 

FORCIBLE  ENTRY  AND  DETAINER. 

(I  Lansing.) 

HUSBAND  AND  WIFE.    (Id.) 
MORTGAGE  OF  CHATTELS.    (Id.) 
PRINCIPAL  AND  AGENT.    (Id.) 
TENANT  IN  COMMON.    (Id.) 

POWERS. 

1.  The  testator,  by  his  will,  after  direct- 
ing payment  of  "his  debts  and  making 


various  bequests  and  a  devise  of  hia 
interest  in  certain  designated  real  es- 
tate, gave  "all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and 
personal,"  to  his  children.  He  then 
proceeded  to  name  executors,  and  au- 
thorized them  "  to  sell  all  or  any  part 
of  my  real  estate  at  any  time,  in  theii* 
discretion,  and  to  execute  valid  deeds 
of  conveyance  for  the  same  to  the  pur- 
chaser." 

Held,  that  this  power  of  sale  did  not- 
charge  the  real  estate,  embraced  in  the 
residuary  clause,  with  the  payment  of 
the  debts  and  bequests,  but  was  a  valid- 
power  in  trust  to  convert  it  into  per" 
spnalty,  for  convenience  of  distribu- 
tion, to  avoid  the  expense  and  delay 
of  partition  or  other  legal  proceedings, 
thus  beneficial  to  those  interested  in 
the  residuary  estate ;  and  'that  the  ex- 
ecutors could  convey  good  title.  (Kin- 
nier  agt.  Rogers,  42  N.  Y.,  531.) 

2.  A  power  of  sale  given  to  carry  out  a 
trust  in  favor  of  certain  objects  of 
bounty  continues  operative  as  long  as 
such  trust  lasts.  (Bolton  agt.  Jacks. 
6  Bolt,  166.) 

See  EXECUTORS  AND  ADMINISTRATORS* 

(Id.) 
TRUSTS  AND  TRUSTEES.  (56  Barb  ) 

POWER  IN  TRUST. 

See  DEED.    (7  Holt.) 
WILL,     (t  Lansing.) 

PRACTICE. 

1.  Upon  filing  a  report  of  referees,  ap- 
pointed to  settle  controversies  between 
the  receiver  of  a  corporation  and  the 
debtors  or  creditors  of  such  corporation, 
under  the  provisions  of  the  statute  en- 
tilled  "  Of  proceedings  by  and  against 
corporations "   (2  H.   S.,    469,   $   73), 
formal  entry  of  judgment  is  authorized 
and  proper.     (Austin  agt.  Hawdon,  42 
IT.  Y.,  155.) 

2.  M.    having  devised  and  bequeathed 
all  his  estate  to  J.  and  T.,  subject  to 
the  payment  of  his  debts,  died.    J.  and 
T.  entered  into  possession  of  the  real 
estate,  and  applied  the  personalty  to 
the  payment,  pro  tanto,  of  the  debts. 
A  creditor  of  M.  recovered  a  judgment 
against  J.  and  T.  for  the  amount  of  his 
debt,  which  judgment  also   adjudged 
the  amount  to  be  a  lien  upon  the  real 
estate,  prior  to  any  credited  by  J.  or 
T. ;    ordered   a    sale  thereof   oy  the 
sheriff;    directed    how   the   proceeds 
should  be  applied,  and  that  the  sheriff 
make  report  of  sale,  and  convey  to  the 
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purchaser.  Execution  was  issued  in 
the  usual  form  of  execution  upon  judg- 
ments for  money  : 

Held,  that  the  motion  to  set  aside  such 
execution  was  properly  denied.  It  was 
a  personal  judgment,  and  the  plaintiff 
was  at  liberty  to  exhaust  his  remedy 
at  law  before  resorting  to  the  lien. 
(Betuiett  agt.  Morehouse.  42  N.  Y., 
189.) 

3.  The  question  involved  is  one  of  prac- 
tice in  the  court  below,  and  the  order 
is  not  appealable  to  this  court.  (Id.) 

•4.  Plaintiff's  attorneys,  after  notice  of 
trial,  entered  an  ord"er  of  discontinuance 
on  payment  of  costs  already  incurred, 
and  served  notice  of  same  with  request 
to  have  costs  of  defendant  taxed.  De- 
fendant's attorney  returned  the  notice, 
&.C.,  stating  as  his  reason  therefor,  that 
discontinuance  without  payment  of 
costs  was  a  nullity  ;  and  at  circuit,  took 
a  dismissal  of  the  complaint.  A  tri-il 
iee  and  clerk's  fee  on  trial  were  taxed 
in  the  costs,  plaintiff  objecting.  On 
motion  of  plaintiff,  the  special  term 
•vacated  the  order  dismissing  the  com- 
plaint, and  ordered  a  readjustment  of 
costs,  striking  out  the  trial  fee  and 
•clerk's  fee.  Which  order  was  affirmed 
by  the  general  term.  Held,  that  this 
order  was  not  appealable  to  this  court. 
It  does  not  prevent  a  judgment  from 
•which  an  appeal  may  be  taken.  (Buf- 
falo &  Allegany  Railroad  Co..  agt. 
Johnson,  42  N.  F.,  215.) 

5.  A  motion  to  strike  out  improper  testi- 
mony, such  as  evidence  given  by  the 
plaintiff  of  transactions  between  him- 
self and  a  deceased  party,  of  whom 
the  defendant  is  the  representative, 
though  such  a  motion  specifies  the  true 
ground  of  incompetencv  of  the  evidence, 
is  properly  denied,  wlien  none  but  a 
general  objection  to  such  testimony 
assigning  no  ground  therefor,  was  made 
when  the  testimony  was  given.  (Le- 
vin agt.  Russell,  42' ' N.  Y.,  251.) 

<>.  An  order  of  the  general  term  of  the 
supreme  court,  reversing  an  order  at 
special  term,  granted  in  an  action  giv- 
ing directions  to  a  receiver  as  to  the 
leasing  of  real  property,  which  is  the 
subject  matter  of  such  action,  is  not  ap- 
pealable to  this  court.  (Holies  agt. 
Duff,  42  N.  Y.,  256.) 

7.  Although  a  demurrer,  on  the  ground 
that  the  court  has  no  jurisdiction  of 
the  subject  of  the  action,  has  been 
overruled,  the  defendant  may  still  raise 
that  question  by  answer,  or  on  the 
trial.  Submitting  to  answer  after 
judgment  on  the  demurrer  is  not  a 
•waiver  of  that  right.  (People  agt. 


Central  R.  R.  of  New  Jersey,  42  N.  Y. 
283.) 

8.  The  parties  having  entered    into  an 
engagement  to    marry  "  in  the  fall," 
the  defendant  anuocunced  to  the  plain- 
tiff, in  October,  that  he  would  not  per- 
form the  contract.     Held,  that  an  ac- 
tion commenced  immediately  was  not 
prematurely    brought.     (Burtis     agt. 
Thompson.,  42  Y.  Y..  246.) 

9.  An  action  for  the  breach  of  promise 
will  lie  at  once,  upon  a  positive  refusal 
to  perform  a  contract  of  marriage,  al- 
though the  time  specified  for  the  per- 
formance has  not  arrived.     (Id.) 

See  ADMINISTRATORS.     (Id.) 
CORPORATIONS.    (Id. ) 
CREDITOR'S  BILL.    (Id.) 
FINDINGS  AND  CONCLUSIONS.   (Id.) 
LIEN      (Id.) 
NEW  TRIAL.    (Id.) 
PLEADING.     (Id.) 

10.  To  entitle  a  defendant  to  a  notice  of 
assessment  of  damages  on  failure  to  an- 
swer, under   subdivision  2  of  section 
246  of  the  Code,  he  must  have  appeared 
in  the  action  "  before  the  expiration  of 
the  time  for  answering."     Not  having 
appeared  until  after  that  time,  it  is  not 
irregular  for  the   plaintiff  to   proceed 
with  the  assessment  without  notice  to 
him  (overruling  Abbott  agt.   Smith,   8 
How.  Pr.  463,    and  distinguishing  Car- 
partner  agt..  New  York  and  New  Haven 
Railroad  Co.,  11  Id.  481).  (Pearl  agt. 
Robitschek,  2  Daly,  50.) 

11.  One  of  several  defendants,  not  served 
with  process,  may  anticipate  such  ser- 
vice by  appearing  in  the  action  when- 
ever his  rights  may  be  affected  by  the 
proceedings,  and   he  is  then  as  much 
entitled  to  service  of  papers  on  him,  as 
if  he  had  duly  appeared  after  service 
of  process.     (Id. ) 

12.  A  notice  to  produce  a  writtiug  upon 
the  trial  will  be  good,  although  inform- 
al and  inaccurate  in   some   particulars 
— e.  ff.,  the  date  of  the  paper — if  it  fair- 
ly apprize  the  party  of  the  paper  to  be 
produced.    (Frank  agt.  Manny,  2  Daly, 
92.) 

13.  Although,  in  oridnary  cases,  the  court 
will  grant  a  stay,  pending  an  appeal 
irorn  an  order  denying  a  motion  for   a 
new  trial,  yet  where  the  property  in 
controversy  includes  the  tfpod-will  of 
a  business,  e.  ff.,  the  publication  of  a 
newspaper,  which  has  been  carried  on 
pending  the  litigation  by  a  receiver, 
the  court  will    not  stay  a  sale,  after 
protracted   litigation,    without    some 
guaranty,  on  the  part  of  the  party  ask- 
ing it,  against  depreciation  in  the  value 
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of    the  property,     pending   the  stay 
(Clark  agt.  Brooks,  2  Daly,  159.) 

See  NEW  TRIAL.     (Id.) 

DISTRICT  COURT  PRACTICE.    (Id. 
MARINE  COURT  FRACTION.    (Id.) 

14.  Where  no  request  is  made,  at  the 
trial,  to  submit  a  particular  question 
of  fact  to  the  jury,  it  is  too  late  to  raise 
the  objection  on  appeal.  The  same  rule 
extends  to  an  omission  to  object  to  the 
sufficiency  of  proof    of  a  demand  of 
personal  property.    (Shaffer  agt.  Guest, 
C  Bobt.,  264.) 

15.  No  appeal  lies  from  the  denial  of  an 
application  to   postpone  a  trial,  even 
when  reduced  to  the  torm  of  an   order, 
unless  the  trial  is  proceeded  with  ;  such 
a  formal  refusal  not  being  equivalent 
to  actually  proceeding  with  the  trial. 
(Howard  agt.  Freeman,  7  Bobt.,  511.) 

1C.  The  provision  of  the  Code  which  de- 
clares "  every  direction  of  a  court  or 
judge,  made  or  entered  in  writing"  is  to 
be  ''denominated  an  order,''  so  far  as 
regards  appeals  therefrom  properly  in- 
cludes only  mandates  on  parties  or 
officers,  or  final  determinations  of 
rights.  Every  decision  or  resolution 
of  a  court  or  judge  does  not  become  an 
order  by  being  put  in  writing,  when 
otherwise  it  would  not  be.  The  right 
of  appeal  does  not  depend  on  the  mere 
manner  or  form  in  which  a  judge  or 
court  expresses  its  determinatieu.  (Id.) 

17.  To  prejudice  a  party  by  a  refusal  to 
pospoue  a  trial,  it  must  not  only  have 
commenced,  but  go  on  to  a  conclusion. 
(Id.) 

18.  Such  a  refusal  is  either  not  snch  a 
direction  as  to  constitute  an  order,  even 
when  reduced  to  writing,  or  else,  if  a 
direction  on  a  trial,  is  one  which  can- 
not be  separated  as  an  order  from  other 
proceedings  in  it,  RO  as  to  form  a  separ- 
ate subject  of  appeal.  (Id.) 

19.  Even  if  such  a  refusal  were  the  sub- 
ject of  an  order,  it  would  not  follow 
that  the  order  would  be  appealable.  It 
is  only  appealable  when  it  affects  "  a 
substantial  right."   (Code  6  349,  sub.  3.) 
(Id.) 

20.  An  order  for  an  allowance  in  addition 
to  costs  is  appealable.  ( G ori  agt.  Smith, 
6  Bobt.,  565.) 

21.  A  party  who  has  appeared  by  attor- 
ney  cannot,  while  the  retainer  con- 
tinues, appear  on  the  record  in  person. 
A   notice,   signed   by  a  defendant  in 
person  while  lie  has  an  attorney,  may 
therefore  be  disregarded.  (Ralsey  agt. 
Carter,  6  Bobt.,  5'io.) 


22.  Where  a  sheriff,  after  the  levy  of  at- 
tachments by  him,  commences  an  ac- 
tion in  the  name  of  the  defendant  in 
the  attachment  suits,  under  section  '233 
of  the  Code,  against  a  debtor  of  the 
defendant,  to  recover  the  debt  due  from 
the  former  to  the  latter,  and  the.  defend- 
ant in  such  action  admits  the  cause  of 
action,  but  claims  a  set-off  thereto, 
which  the  referee  decides  to  allow,  and 
is  about  to  render  judgment  against 
such  defendant,  in  favor  of  the  sheriff, 
for  the  balance,  the  attaching  creditors 
ought  not  to  be  brought  into  that  ac- 
tion as  parties,  on  motion  and  cannot 
be  substituted  as  defendants  for  the 
purpose  of  determining  their  respective 
priorities.  ( The  Glenville  Woolen  Com- 
pany, agt.  Bipley,  6  Bobt,  530.) 

23.  The  only   proper  course  for  the  de- 
fendant, to  avoid  further  litigation,  is 
to  allow  the  action  to  go  to  judgment 
and    pay   the    judgment,  leaving   the 
creditors  to  litigate  aa  they  may  be  ad- 
vised, for  the  luiid.    (Id.) 

24.  A  motion  to  dismiss  the  complaint, 
under  the  27th  rule  of  court,  can  only 
be  made  after  an  issue  of  fact  has  been 
joined  in  the  action.     The  4th  subdi- 
vision of  section  274  of  the  Code,  re- 
lates only   to  actions  against  several 
defendants,  where  the  plaintiff  fails  to 
proceed  against  the  defendant  or  de- 
fendants served.   ( linger  agt.  The  Forty 
Second  Street  die.  Bailroaa  Company, 
6  Bobt.,  545.; 

25.  A  motion  for  an  allowance  in  addition 
to  costs  cannot  be  mads  without  some 
evidence   by    affidavit    or    otherwise 
showing  moneys   actually  expended, 
or  liabilities  incurred,  by  the  party; 
or   time  and   labor  consumed   by  his 
counsel  or  servants  ;  the  time  spent  on 
the  trial';    the   number  of   trials  and 
postponements  and  of  arguments  at  a 
general  term  ;  and  whether  a  long  ac- 
count was  involved,  and  the  like  ;  so 
that  the  grounds  of  the  decision  may 
appear  on  an  appeal.  (Gori  agt.  Smith, 
6  Bobt ,  563.) 

26.  Where  the  defendant,  in   an  action 
for  an  absolute  divoice  on  the  ground 
that    the    defendant    waa    a    married 
woman  at  the  time   plaintiff  married 
her,     has     appeared    and    answered, 
denying  her  previous  marriage,  such 
issue  may  be  referred,  with  the  con- 
sent of  the  parties  ;  but  it  should  be  a 
reference   to  hear    and  determine  the 
issues,  and  not  to  take  the  pioofs  and 
report  them  to  the  court.   (Lincoln  agt. 
Lincoln,  6  Bobt.,  525.) 

27.  The  latter  species  of  reference  is  only 
proper  when  there   is  a  default  in  an- 
swering.   (Id.) 
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28.  Such  irregularity  would  necessarily 
render  the  judgment  irregular ;  but  the 
irregularity  may  be  waived  by  the  ap- 
pearance of  the  defendant  before  the 
referee  without  objecting.    (Id.) 

29.  It  is  erroneous  to  permit  either  party, 
in  an  action  for  a  divorce,  to  testify  on 
his  or  her  own  behalf.     But  if  the  ex- 
amination of  a  party  does  not,  appear 
to  relate  to  any  material  subject  in- 
vestigated by  the  referee,  the  error  of 
admitting   him  or  her    as    a    witness 
furnishes  no  sufficient  ground  for  re- 
fusing to  confirm  his  report.    (Id.) 

30.  The  distinction    between    void  and 
voidable  marriages  is  clear.  If  the  facts 
exist  which  render  a  marriage  null  ab 
initio,  no  decree  dissolving  the  contact 
is  necessary;    although  for  the  quiet 
and  relief  of  the  parties,  and  the  good 
order    of    society,  such    a    decree    is 
proper.     It  has  therefore  been  made  a 
ground  of  divorce,  by  statute.  (2  It.  S. 
112,  $  20,  sub.  2.>     (Id.) 

31.  Although  an  entry  of  judgment  upon 
a  remittitur  from  the  court  of  appeals, 
with  the  costs  inserted  therein  as  ad- 
justed, in  the  absence  of  the  attorney 
of  the  unsuccessful  party,  is  irregular, 
the  whole  judgment  is  not  void  for 
irregularity  in   inserting    such   costs. 
The  irregularity,  being  confined  to  the 
entry  of  the  award  of  the  costs,  can 
be  corrected  by  amending  the  judg- 
ment roll,  docket  and  execution,  by 
striking  it  out.     (Lawrence  agt.    The 
Bank  of  the  Republic,  6  Robt.,  497.) 

32.  A  single  judge  of  the  court  of  appeals 
cannot  stay  proceedings  by  an  ex  parie 
order,  absolutely,  after  a  remittitur  has 
been  issued  and  placed  in  the  hands 
of  the  prevailing  party.    An  entry  of 
judgment    in    pursuance    of    the    re- 
mittiter  will  therefore  be  formally  cor- 
rect  notwithstanding  such  an  order. 
(Id.) 

33.  A  judgment  will  not  be  reversed  to 
enable   the  plaintiff   to  recover  only 
nominal  damages.  (Hogan  ayt.  Cregan, 
6  Robt.,  138.) 

34.  Re-argument  of    motions,  npon   the 
same  facts,   are  only   to   be  allowed 
where   it  appears  that  the  justice,  in 
disposing    of    the    motion,  has    over- 
looked, mistaken   or  misapprehended 
Borne  material  fact ;  or  has  decided  it 
upon  some  question  of  law  not  pre- 
eented  by  counsel.    They  are  not  al- 
lowed merely  for  the  purpose  of  intro- 
ducing the  consideration  of  facts  not  in 
existence  at  the  time  the  motion  was 
decided.     (Webb  agt.   Groom,  6  Robl., 
53*. 


35.  Thus  where  a  motion  to  vacate  at* 
order  of   arrest  and   attachment  was 
granted,  upon  affidavits  disproving  any 
fraudulent  intent  on  the   part   of   tho 
party  arrested,  a  re-argument  of  such 
motion    will   not   be  granted   merely 
upon   the  ground  that  certain   subse- 
quent acts  of  the  defendant   tend  t<J 
establish  the  alleged  fraud.  (Id.) 

36.  The  finding  of  a  referee   upon  th» 
question  of  fact  as  to  the  serious  char 
acter  of  an  illness,  founded  on  conflict- 
ing evidence,  should,  like  the  verdict 
of  a  jury  be  regarded  as  conclusive. 
(IJbgle  agt.   The  Guardian  Life  Insur' 
ance  Co.,  6  Robt.,  567.) 

37.  The  court  will  refuse  to  set  aside  a 
referee's     report,     merely    upon    the 
ground  that  it  was  not  made  within 
sixty  days  after  the  final  admission  of 
the  case  to  him,  and  that  the  defendant 
had  given  notice  of  his  election  to  end 
the  reference,  in  the  exercise  of  its 
discretionary    power    to    enlarge  the 
time  of  taking  any   proceeding  in  an 
action,   where    the    effect    of   setting 
aside  such   report  would   be  to  send 
back  for  a  fifth  trial  an  action  com- 
menced fifteen  years  previously,  and 
three  times  tried  before  such  reference, 
the  last  of  which  trials  lasted  several 
years.     (Halsey  agt.    Carter,  6  Robt., 
535J 

38.  Where  the  parties  to  an  action  con- 
sented, in  writing,  to  an  order  of  re- 
ference of  all  the  issues  tnerein  to  three 
referees,  and  at  the  same  time  entered 
into  a  stipulation  annexed  to  such  con- 
sent, signed   by   themselves  and  their 
attorneys,    whereby   they    prescribed 
and  limited  evidence  to  be  introduced 
before  such  referees  on  such  reference ; 
fixed  the  time  for  rendering  their  re- 
port; made  it  final ;  provided  for  enter- 
ing  judgment    thereon    in  the    usual 
manner  ;  and  waived  any  right  of  ap- 
peal from  such  judgment ;  but  provided 
that  the  authority  of  two  of  the  re- 
ferees, named,  should  cease,  in   case 
the  report  was  not  "  rendered"  within 
a  given   time   after  certain   evidence 
was  introduced  ;  and  the  third  should 
proceed  as  sole  referee,  and   "  render" 
a  report  on  the  same  evidence,  within 
a  certain  time  after  such  a  termination 
of  the  authority  of  his  associates : 

Held,  1.  That  notwithstanding  such 
stipulation  contained  a  provision  that 
the  same  should  be  annexed  to  and 
form  a  part  of  the  judgment  roll ;  yet 
that  by  the  consent  that  the  order  of 
reference  should  be  entered  in  the 
usual  form  and  by  its  corespondiug 
entry  the  court  retained  jurisdiction 
of  such  action,  as  such,  and  did  not 
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lose  it  in  consequence  of  such  stipula- 
tion; particularly  where  the  parlies 
proceeded  on  ihe  trial  before  such  re- 
ferees, without  any  objection.  So  far 
as  either  controlled  the  other,  the  order 
made  by  the  court  was  paramount, 
and  overruled  any  tendency  of  the 
stipulation  to  convert  the  reference 
into  a  mere  arbitration.  2.  The  mere 
waiver  of  the  right  of  appeal,  as  for- 
merly of  a  release  of  errors  in  a  judg- 
ment, neither  enlarged  nor  diminished 
the  powers  of  the  referees,  and  did  not 
by  itself  convert  such  reference  into  an 
arbitration.  3.  Where,  in  such  case, 
two  of  the  referees  made  a  report  in 
favor  of  the  defendants,  the  latter 
were  entitled  to  enter  judgment  there- 
on, according  to  such  stipulation,  if 
made  within  the  time  fixed  therein, 
aud  generally  according  to  its  terms. 
4.  The  terms  of  such  stipulation  as  to 
"  rendering"  a  reporl  were  satisfied, 
by  its  being  made  and  delivered  to  the 
successful  party,  for  the  purpose  of 
enabling  them  to  enter  the  judgment 
upon  it  in  the  usual  way.  (Healy  agt. 
Oilman,  6  fiobt.,  479.) 

39.  An  order  of  reference  may  be  granted 
for  the  purpose  of  determining  a  dis- 
puted fact  arising  upon  motion.    (Lin- 
culn  agt.  Lincoln,  6  liobt.  5:25.) 

40.  It  is  only  when  the  decision  of  a  re- 
feree is  unsupported  by  evidence,  or  is 
palpably  against  the  weight  of  the  evi- 
dence, that  it  will  be  disturbed.     (Id.) 

41.  Section  273  of  the  Code  of  Procedure, 
as  amended  in*  1866,  allowing,   "either 
party1'  to  serve  notice  upon  the  opposite 
party  that  he  elects  to  end  a  reference, 
does  not  require  that  such  notice  should 
come  from  the  party,  instead  of  the  at- 
torney.   (Halsey  agt.  Carter,  6  Robt., 
535.) 

42.  Where  doubt  is  thrown  upon  a  de- 
fendant's denial  of  the   service  of  a 
summons  upon  him,  a  positive  affidavit 
on  file,  of  the  service,  must  prevail. 
(Moulton  agt.  JDe  ma  Carty,  6  liobt., 
470.) 

}4.  It  would  be  dangerous  absolutely  to 
overthrow  a  judgment  entered  upon 
an  affidavit  of  personal  service  of  the 
summons,  after  a  lapse  of  sixteen  years 
and  the  deuth  of  the  deponent  who 
made  it,  so  as  to  let  in  a  defense  of  the 
statute  of  limitations,  upon  a  simple 
denial  by  a  defendant,  of  service.  (Id.) 

14.  A  defect  in  an  affidavit  of  service  of 
the  summons,  in  respect  to  the  name 
of  the  defendant,  is  a  mere  irregularity, 
and  if  not  specified,  in  a  notice  of  mo- 
tion to  vacate  the  judgment,  or  taken 
advantage  of  within  the  time  allowed 
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for  such  motions,  it  cannot  be  done 
afterwards.  (Id.) 

45.  Whenever  a  party  desires  to  have  a. 
proposition,  whose  accuracy  the  court 
neither  admits  nor  denies  in  its  charge, 
submitted  to  the  jury,  it  is  necessary, 
in  order  to  bring  up  the  question  prop- 
erly, for  his  counsel  to  call  the  atten- 
tion of  the  judge  to  it,  by  specially  re- 
questing   him    to    charge    either   the 
affirmative  or  negative  thereof,  as  he 
desires,  and  in  case  of  refusal  to  do  so, 
to  except  to  such  refusal.  (Hogan  agt. 
Cregan,  GHobt.,  138.) 

46.  It  is  the  duty  of  counsel  to  call  the 
attention  of  a  judge,  at  the  time,  to  any 
erroneous  assumption   by  him  in  bis 
charge  to  the  jury,  of  the  existence  of 
a    material    fact,    concerning    which 
there  is  either  contradictory  evidence, 
or  none  at  all,  in  order  to  have  it  cor- 
rected.    Such   assumption,   however, 
must  be  expressed,  aud  not  merely  in- 
ferential, in  order  to  make  it  erroneous. 
(Cfcnwwagl.  PlattJ  Kobt.,  270.) 

47.  Counsel  cannot  take  advantage,  on 
appeal,  of  an  omission  by  the  judge,  on 
the  trial  of  an  action,  to  submit  to  the 
jury  questions  of  fact  which  should  be 
submitted  to  them.     A  judgment  will 
not  be  reversed  merely  because  ques- 
tions of  fact  ought  to  be  submitted  to 
the   jury,  unless  such   submission   be 
specially  requested  by  the  party  desir- 
ing it.    (Id.) 

48.  But  if  the  judge  incorrectly  charges 
the  law  to  the  jury,  and  such  error  in- 
juriously affects    one  of   the  parties, 
who  excepts  thereto,  he  need  not,  in 
order  to  place  himself  in  a  position  to 
correct  that  error,  request  the  judge 
to  charge  correct  propositions  which 
are  the  converse  of  those  charged,  nor 
request  him  to  submit  any  matters  of 
fact  to  the  jury.  (Id.( 

49.  Where  the  jndge  made  an  erroneous 
charge  to  the  jury,   although  he  also 
charged,  that  in  a  certain  other  event 
the  defendants  would  be  entitled  to  a 
verdict,   which  latter  charge  standing 
by  itself  was  correct,  yet  it  being  im- 
possible  to  determine  that  the  verdtct 
was  not   rendered   exclusively    upon 
each  erroneous  charge,  if  the  plaintiff 
was  injuriously  affected  by  it,  he  is 
entitled  to  a  new  trial,  unless  there 
were  some  other  circumstances  in  the 
case,  to  prevent  it.    (Id.)  • 

50.  There  is  no  rule  which    require  a 
judge  to  submit  to  the  jury  a  question 
of  fact  on  which  there  is  no  conflict  of 
testimony,  except  such  as  arises  out  of 
incompetent   or   improper    testimony. 

Monk  agt.   The   Union  Life  Int.  Co., 
6  Robt.,  455.) 
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51.  Under  a  general  exception  to  a  direc- 
tion to  a  jury,  on  a  trial,  to  find  for  one 
of  the  parties,  the  non  submission  of 
any  question  of  fact  to  the  jury  is  no 
ground  of  objection  when  no  request 
has  been  made  to  submit  such  ques- 
tions of  fact  f.o  the  jury.      (Hoogland 
agt.  Trask,  6  Bobt.,  540.) 

See  JUDGMENT.  (Id.) 

52.  It  is  enough  to  uphold  the,  finding  of 
a  judge  at  the  trial,  upon  a  question  of 
fact,  that  there  was  testimony  to  sup- 
port it,  and   that  it  is  not   manifestly 
against     the     weight     ot     evidence. 
(Bruyn  agt.  Comstock,  5ti  Barb.,  9.) 

53.  It  is  not  error  for  a  judge,  at  the  trial, 
to  refuse  to  hold  the  case  open  in  order 
to  give   the  defendants  time  to  send 
from  New  York  to  Albany  for  a  wit- 
ness to  support  the  testimony  of  two 
of  their  witnesses,  which  has  been  at- 
tacked ;  or  to  refuse  to  open  the  case, 
after  the  testimony  on  both  sides  has 
been  closed,  in  order  to  allow  the  de- 
fendants to  introduce  the  testimony  of 
the  witness  from  Albany,  said  to  be  in 
court,  for  the  same  purpose.    That  is 
a  matter  of  discretion,  with  the  judge. 
( Galdwell  agt.  The  New  Jersey  Steam- 
boat Co.,  56  Barb.,  425.) 

54.  A  verdict  can  be  taken  subject  to  the 
opinion  of  the  court,  only  for  the  rea- 
son that  the  case  tr:ed  presents  ques- 
tions of  law,  and   nothing  else.     (The 
People  ex  ret.  Gaskill  agt.  Hansom,  56 
Barb  ,  514.) 

55.  Consequently,  in  such  a  case,  there 
can  be  no  disputed  questions  of  fact ; 
and  if  there  were,  they  could  not  be 
decided  by  the  court.     It  is,  therefore, 
improper  to  set  out  in  the  case  the  evi- 
dence given  upon  the  trial.     (Id.) 

56.  The  defendant,  under  the  provisions 
of  an  amendment  to  section  268  of  the 
Code  of  Procedure,  passed  in  L867,  no  • 
ticed  a  motion  for  a  new  trial,  which 
motion  was  put  upon  the  general  term 
calendar.     The  defendant  not  appear- 
ing when  the  case  was  called  for  argu- 
ment, the  plaintiff  took  an  order  that 
the  motion  for  a  new  trial  on  the  case 
and  exceptions    be    submitted   to  the 
court  on  said  case  and  exceptions  and 

•  the  plaintiff 's  printed  points,  with  lib- 
erty for  the  defendant  to  submit  points 
in  support  of  the  motion,  and  that  his 
attoruev  have  notice  of  such  submis- 
sion, ileld,  that  this  was  clearly  an 
order  taken  on  the  defendant's  default ; 
and  as  such,  it  was  subject  to  be  open- 
ed, on  the  defendant's  motion,  in  like 
manner  as  any  other  default.  (Bolles 
agt.  Dit/,  56  Barb.,  567.) 


57.  A  motion  to   open  a  default  can   al- 
ways be  made  before,  and  heard  bv, 
the  judge  or  judges  holding  a  term  oth- 
er than  that  at  which   the'default  was 
taken,  although  he  or  they  may  not  be 
the  same  judge  or  judges  who  granted 
the  default..    (Id.) 

58.  An  order  taken  by  default,  being  so 
taken  without,  hearing  the  party  against 
whom  it  i?  taken,  a  motion  to  open  it 
(being  founded  on  papers  showing  an 
excuse)  never  has  been  regarded  as, 
and  is  not  in  fact,  the  review  of  a  pre- 
vious decision   on   a  matter  whereon 
both  parties  have  been  heard.     (Id.) 

59.  Hence  there  is  not  only  no  legal  im- 
pediment, but  no  impropriety  in  mov- 
ing to  open  a  default,  at  a  subsequent 
general  term,  composed  of  judges  dif- 
ferent from  those  who  sat  when  the 
default  was  taken.    (Id.) 

60.  The   power  of  one  general   term,  or 
one  special  term,  to  grant  a  rehearing 
of  a  matter  determined  by  a  previous 
general  term,  upon  a  hearing  of  both 
parties,  is  unquestionable.     It  is,  how- 
ever, a  power  which  should  be  rarely 
exercised  ;  although  there  are  cases  in 
which  it  is  eminently  proper  that  it 
should  be  exercised.     (Id.) 

61.  A  decision  made  after  hearing  both 
parties  cannot  be  reviewed  on  a  motion 
to  vacate,  either  on  the  ground  of  mis- 
apprehension or  any  other,  unless,  per- 
haps, by  the  very  judge  or  judges  who 
made  the  decision.     The  only  mode  of 
reviewing  such  a  decision  is  by  ap- 
peal, or  by  a  re-argument  had  on  leave 

f  ranted,  upon  a  motion  made  therefor. 
Id.) 

62.  If  a  motion  for  leave  to  re-argne  is 
made,  it  will  not  be  granted,  unless  it 
appears  that  there  is  some  decision,  or 
some  principle  of  law,  which  would 
have  a  controlling  effect,  and  which 
has  been  overlooked  ;  or  that  there  has 
bsen  a  misapprehension  of  the  facts. 
And   even  in  these   cases   leave  will 
rarely  be  granted  when  there  is  a  rem- 
edy by  appeal.     (Id.) 

63.  A  review  of  a  decision  made  by  a  co- 
ordinate branch  of  this  court,  not  upon 
a  re-argument,  but  a  distinct  affirma- 
tive proceeding  in  the  cause — a  review 
and  reversal,  by  one  general  term,  of 
a  decision  made  at  a  previous  general 
term   in  the  same  cause,   by  judicial 
brethren  of  the  same  district — is  a  de- 
parture from  well  established  and  well 
known  rules,  and  is  erroneous.    (Id.) 

See  GUARANTY.    (Id.) 
NEGLIGENCE.    (23. } 

64.  The  practice,  in  bringing  questions 
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for  review,  before  the  general  term,  on 
appeals  in  this  court  stated.  (Manley 
agt.  Iiisurance  Co.  of  N.  America,  1 
Lansing,  20  ) 

65.  The  methods  of  pioviding  for  a  re- 
view in  this  court,  and  in  the  court  of 
appeals,  when  the  appeal  is  from  a  judg- 
ment entered  upon  a  referee's  report, 
stated  and  distinguished.  (Id.) 

<56.  Where  an  issue  is  raised  by  the  an- 
swer upon  reforming  the  instrument  un- 
der which  ejectment  is  brought  (no 
i.-Kiies  having  been  settled  with  direc- 
tion to  try  by  jury),  it  should  either  be 
tried  by  the  court  prior  to  the  trial  of 
the  principal  issue,  or  reserved  from 
the  jury  on  submission  of  the  jury  is- 
eues.  (Olendorf  agt.  Cook.  1  Laming, 
37.) 

<tS7.  When  in  such  case,  therefore,  a  trial 
occurs  upon  all  the  issues  made,  it  is 
error  if  the  judge  refuse  to  submit  the 
question  of  reformation  to  the  jury  un- 
der evidence  upon  that  issue.  (Id.) 

•"68.  Defendant  on  the  trial  of  an  action 
for  possession  of  real  property,  except- 
ed  to  a  decision  allowing  a  description 
of  the  premises  to  be  inserted  in  the 
complaint,  and  the  court,  afterward  un- 
der his  general  objection,  directed  the 
Jury  to  find  for  possession  by  plaintiff 
.according  to  the  amended  complaint,  to 
which  defendant  also  excepted. 
Whether  he  might,  under  such  objec- 
tion, claim  as  error  on  appeal  that  the 
judgment  gave  a  longer  term  of  posses- 
sion than  the  proof  warranted.  Quere. 
(Id.) 

'69.  Judgment  being  for  possession  as 
above  stated,  and  plaintiff's  title  hav- 
ing expired  since  the  trial,  the  judg- 
ment was  affirmed,  and  execution  for 
possession  restrained.  (Id.} 

70.  The  joining  of  law  and  equity  juris- 
diction, in  the  same  court,  nas  not 
changed  the  practice,  nor  effected  a  re- 
peal of  any  of  the  provissions  of  the 
statute,  regulating  the  course  of  pro- 
ceedings on  appeals  from  surrogates' 
decrees,  admitting  or  refusing  probate 
of  wills.  (Johnson  agt.  Hicks,  1  Lans- 
ing, 150.) 

"7[.  In  such  cases,  when  an  appeal  might 
formerly  have  been  taken  from  the  de- 
cision of  the  circuit  judge  to  the  court 
of  chancery.  (2  R.  S.,  609,  6  100),  the 
review  on  appeal  is  still  in  the  nature 
of  a  rehearing  in  equity.  (Id.) 

72.  But  when  the  surrogate's  decision  is 
reversed  upon  a  question  of  fact  the 
supreme  court,  on  reversal,  should  di- 
rect an  issue  to  be  made  up,  to  try  the 


questions  arising  upon  the  application 
to  prove  such  will,  and  direct  the  same 
to  be  tried  at  the  circuit.  (iJ  R.  S..  66, 
5  57;  609,  $  98.;  And  until  the  final 
determation  of  such  issue,  the  case  pro- 
ceeds as  an  action  at  law,  and  is  to  be 
so  considered  on  a  motion  for  a  new 
trial.  (Id.) 

73.  The  award  of  such  an  issue  to  be  tried 
by  a  jury,  is  a  matter  of  right.     And 
the  supreme  court  in  reversing,  on  the 
facts,  a  surrogate's  decree  admitting  or 
refusing  probate  of  a  will,  cannot,  at 
its  discretion,  direct  the  surrogate  to  en- 
ter a  final  decree  in  accordance  with  the 
terms  of  the  order  of  reversal.    (Id.) 

74.  The  case  of  Pilling  agt,  Pilling,  (45 
Barb  ,  86),  reviewed  and  disapproved, 
so  far  as  it  conflicts  with  the  foregoing- 
(Id.} 

75.  Judgment  ordered,  at  the  suit  of  the 
people  vacating  certain  receiverships, 
perpetually  restraining  proceedings  in 
certain  suits  affect  ing  the  officers,  books, 
stock  and  property  of  the  corporation, 
and  ordering  such  suits  to  be  discon- 
tinued  without    costs.     (People    agt. 
Albany  and  Susquehanna  Railroad  Co., 
1  Lansing,  308  ) 

76.  Defendant    made   a  general   denial, 
except   as  expressly   admitted,  to    a 
Complaint  on  a  promissory  note,    pay- 
able to  bearer,   and  averred   that  the 
note  was  obtained  by  fraudulent  repre- 
sentations ;  that  it   was  not  given   to 
plaintiff,  and  defendant  had  no  knowl- 
edge. &c.,  whether  it  had  been  deliv- 
ered to  him  before  maturity  for  value  ; 
ana  denying  that  plaintiff'  was  a  bona 
Jide  holder,  averred  that  if  he  took  it  at 
all,  it  was  with  notice  of  the   circum- 
stances,  dtc.     Plaintiff   on    affidavits 
showing,  that  he  had  bought  the  note 
before  maturity,  in  good  faith,  for  a 
valuable  consideration,  without  notice 
of  a  defense,  and  that  he  was  the  own- 
er thereof,  moved  to  strike  out  the  an- 
swer as  sham  and  irrelvant ;  but  did 
not,  for  the  purposes  of  the  motion, 
dispute  defendant's  averment  of  fraud. 
Held,  an  order  striking  out  the  answer 
as  sham  must  be  reversed.     (  Winsloio 
agt.  Ferguson,  1  Lansing,  436.) 

77.  If  the  averments  in  defendant's  an- 
swer,   which    were  contracdicted   by 
the  affidavits,  were  untrue,  the  whole 
defense  must  fall ;  but  if  plaintiff  con- 
ceded the  fraudulent  inception  of  the 
note,  he  assumed  the  onus  of  showing 
the  falsity  of  such  averments,  and  this 
he  might  not  do  by  affidavit.     (Id.) 

78.  Section  152  of  the  Code,  does  not  per- 
mit a  part  of  an  entire  answer  or  se^- 
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arate   defense  to  be  stricken  oat  as 

bhani.     (Id.) 

79.  A    demurrer  will  not  be    sustained 
to    an  answer,   when   the    complaint 
states  no  cause  of  action,  and  although 
such  demurrer  is  not  made,  to  all  the 
defenses  stated  in  the  answer.     (New- 
man agt.  The  Board  of  Supervisors  of 
Livingston  County,  1  Lansing,  476.) 

80.  Nor  can  a  motion  to  strike  out  an  an- 
swer to  such  complaint,  as  sham,  &.C., 
be  granted.     (Id.) 

81.  On  the  application  for  removal  of  a 
cause,  from  a    state  into  the   federal 
court,  under  §  12  of  the  U.  S.  judiciary 
act  of  1789  U  U.  S.  Stat.  at  large,  79  ; 
1  Bright.  Dig.,  128),  all  the  defendants 
were   required   to  join.     (Cjoke    agt. 
State  Nat.  Bank  of  Boston,  1  Lansing, 
494.) 

82.  Norton  agt.  Hayes  (4  Denio,    245). 
Vandervoot  agt.  Palmer,    Cook   &    Co., 
(4  Duer.,  677),  and  Livinyston  agt.  Gib- 
bons (4  John.  Cli.,  94),  explained.  (Id.) 

83.  A  like  application,    under  the  Law 
of  1867  (14  U.  S.  Stat.  at  large,  558), 
upon  the  ground,  ihat  from  prejudice 
or  local  interest,  justice  cannot  be  ob- 
tained in  the  state  court,  is  improperly 
granted,  when  made  by  one  of  several 
defendants.     (Id.) 

84.  And  where  an  application  has  been  so 
made  by  one  defendant  only,  and  bonds 
have  been  furnished  and  accepted,  and 
an  order  of  removal  granted,  the  error 
will  be  corrected  on  appeal.     (Id.) 

85.  So  held,   on   appeal  from  an  order, 
granted  on  application  made,  after  issue 
joined,  motion  to  dissolve  attachment 
denied,  the  cause  noticed  and  on  the 
calendar  for  trial,  and  other  proceed- 
ings had  therein.     (Id.) 

86.  Whether  the  statute  authorizes  such 
an  application  to  be  made  by  a  corpor- 
ation, quere.     (Id.) 

See  ATTACHMENT.    (Id.) 

DEVISE  AND  DEVISEE.    (Id.) 
DISCRETION.    (Id.) 
ELECTION  OF  DIRECTORS.    (Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Id.) 
FORCIBLE  ENTRY  AND   DETAINER. 

(Id.) 

JUDGMENTS  AND  EXECUTIONS.  (Id.) 
MANDAMUS.    (Id.) 
MARRIED  WOMEN.    (Id.) 
NEW  TRIAL.    (Id.) 

§uo  WARRANTO.    (Id.) 
ECEIVER.    (Id.) 

REFERENCE  AND  KEFEREE.     (Id.) 
TRIAL.    (Id.) 


PREMATURE  ACTION. 

See  PRACTICE.     (42  N.  Y.) 

PREMIUM  NOTES. 
See  INSURANCE  (FIRE).    (56  Barb.) 
PRESUMPTION. 

See  BILLS,  NOTES,    AND    CHECKS.    (2* 

Daly.) 

COMMON  CARRIERS.     (Id.) 
DAMAGES.    (Id. ) 
INNKEEPER.    (Id.) 
PRINCIPAL  AND  AGENT.    (Id.)'. 
NEGLIGENCE.     (56  Barb.) 
HUSBAND  AND  WIFE.    (1  Lansing.) 
JUDGMENT  AND  EXECUTIONS,   (fd.) 
STAMP.     (Id.) 

TELEGRAPH  COMPANIES.    (Id.) 
TENANT  IN  COMMON.     (Id.) 
VENDOR      AND     PURCHASER     OF 
LANDS.    (Id.) 

PRIMA  FACIE  TITLE. 

See  MORTGAGE  OF  CHATTELS.  (1  Lans- 
ing.) 

PRINCIPAL  AND  AGENT. 

1.  The  authority  of  an  agent  in  the  state 
of  Virginia,  appointed  by  the  general 
agents  and  local  board  of  directors  in 
the  city  of  New  York,  of  a  foreign 
(London)  insurance  company,  was  not 
revoked  or  suspended  by  the  existence 
of  the  state  of  war  arising  from  the 
rebellion  of  the  southern  states.    (Rob- 
inson  agt.  International  Life  Ins,  Co.. 
42  N.  Y.,  54.) 

2.  The  receipt  of  confederate  money  by 
such  agent,  in  payment  of  premiums, 
was  good  payment  and  binding  upon 
the  corporation.     (Id.) 

3.  A  principal  cannot  be  charged,  by  a 
notice  to  his  agent,  of  a  transaction 
had  between  the  latter  and  a  third  per- 
son, unless  the  transaction  in  question 
was   within  the  scope  of  the  agent* 
authority :    and    whether  or   not   the 
transaction  was  within  the   scope  of 
the  agent's  authority  is  a  question  of 
fact  for  the  jury  upon  conflicting  evi- 
denc.    (Spadone  agt.  Manvel,  2  Daly, 
263.) 

4.  Hence  in  a  case  where  there  is  no 
proof  of  a  notice  to  the  principal,  it  is 
error  for  the  court  to  submit  to  the  jury 
the  question  of  the  principal's  knowl- 
edge of  the  transaction,  without  at  the 
same  time,  instructing  them  that,  unless 
they  find  that  the  ageut  had  acted  in. 
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the  transaction  within  the  scope  of  his 
authority,  the  agent's  knowledge  was 
not  the  knowledge  of  the  principal, 
and  the  notice  he  Lad  of  his  own  acts 
was  not  notice  to  his  principal.  (Id.) 

-5.  Where  there  is  no  evidence  upon 
which  even  a  presumption  arises  which 
would  justify  a  jury  in  finding  that  the 
defendant  had  ratified  the  act  of  his 
agent,  it  is  error  for  the  court  to  submit 
to  the  jury  whether  or  not  there  was 
any  ratification.  (Id.) 

•6.  The  mere  fact  that  a  ratification  be- 
tween defendant's  agent  and  a  third 
person  was  entered  in  books  kept  by 
the  agent,  raises  at  most  only  a  pre- 
sumption of  notice  to  the  defendant. 
(Id.) 

-See  EVIDENCE.    (Id.) 

•7.  It  is  settled,  in  this  state,  that  a  prin- 
cipal is  not  liable  to  one  of  his  servants 
or  agents  for  injuries  sustained  through 
the  negligence  of  such  agent  or  serv- 
ant, where  both  are  engaged  in  the 
same  general  business.  (Anderson  agt. 
The  JT.  J.  Steamboat  Co.,  7  Robt.,  611.) 

8.  When,   however,   the  injury   to   the 
employee  results  from  the  negligence 
or  misfeasance  of  the  principal,  such 
principal  is  liable  for  the  injury.    (Id.) 

9.  To  constitute  such  actual  negligence 
or  misfeasance  of  the  principal,  actual 
notice  to  him  of  the  defect  in  the  ma- 
terials or  machinery  through  which,  or 
of  the  unskillfulness  or  untitness  of  the 
servant  through  whose  negligence  or 
unskillfulness  the  injury  in  question 
occurred,  must  be  shown:  and   such- 
notice   must  be  averred  in  the  com 
plaint     (Id.) 

•See  PROMISSORY  NOTES.    (Id.) 

.40.  Where  the  principal  authorizes  and 
directs  it,  the  misconduct  of  his  agent 
is  his  ;  and  he  is  not  discharged  from 
liability  to  his  servant  who  is  injured 
thereby,  because  he  employed  another 
servant  as  an  instrumentality  in  carry- 
ing his  purpose  into  effect.  (Spelman 
agt.  T/te  Ftslier  Iron  Co.,  56  Barb., 

Si.) 

11.  In  respect  to  all  lawful  contracts,  one 
made  by  an  agent,  for  another,  in  his 
own  name,  is  available  as  the  contract 
of  his  principal,   although   the  other 
party  to  the  contract  be  ignorant  of  the 
fact  that  the  person  with    whom  he 
made  it  was   acting  rnerelv  as  agent. 
(Pulver  agt.  Burke,  56  Barb.,  390.) 

12.  The   rule,  by  analogy,  must  be  the 
same  in  regard  to  contracts  which   are 
prohibited  by  the  statute  ;  aud  wheth- 


er they  are  valid  or  voidable  makes  no 
difference,  in  determining  whose  con- 
tracts they  really  are.  (Id.) 

13.  Where  one  receives  from  an  agent 
money    belonging    to    the    principal, 
knowing  that  it  is  the  money  of  the 
principal,  and  not  that  of  the  agent,  aud 
that  the  latter  holds  it  in  trust  for  big 
principal,  as  a  simple  depositary,  the 
same  may  be  recovered  back  in  an  ac- 
tion brought  by  the  principal,  for  the 
conversion  ;  where  it  does  not  appear 
that  the  money  converted    has  been 
mingled  with   other  money,  so  as  to 
render  it  incapable  of  being  identified. 
(Thf  Grand  Trunk  Railway  Co.  agt. 
Edwards,  56  J5ar6.,408.) 

14.  The  fact  that  the  property  converted 
is  bank  notes  forms  no  legal  objection 
to  the  maintenance  of  such  an  action  ; 
so  long  as  they  are  capable  of  being 
ascertained  and  identified ;  as  where 
they  appear  to  have  been  delivered  to 
die  defendant  at  one  time,  by  one  act, 
and  in  one  mass.     (Id.) 

See  CORPORATION.    (Id) 

15.  Defendant  was  presidentof  an  incor- 
porated company  known,  as  the  T.  O. 
and  M.  Company,  and  intending  and 
being  empowered  to  bind  the  company 
thereby,  made  a  note,  running  as  fol- 
lows: "  1  promise  to  pay,  as  president 
of  the  T.  O.  andM.  Co.,  <fcc.."  signed 
his  name,  adding,  "  President  of  the  T. 
O.  and  M.  Co."  aud  for  value  received, 
delivered  it  to  plaintiff';  the  plaintiff 
knew  of  the  defendant's  agency,  and, 
that  in  making  the  note,  he  intended  to 
charge  only'  the  company.     Held,  an 
action  seeking  to  charge  defendant  per- 
sonally on  the  note,  could  not   be   sus- 
tained. (Randall  agt.  Snyder,  1  Lans~ 
ing,  163.) 

16.  Where  an  agent  of  a  corporation  con 
tracts  on  its  behalf,  making  no   repre 
sentation  as  to  the  power  of  the   cor- 
poration, he   is  not  personally  bound 
by  the  contract  if  it  turns  out  it  was 
ultra  vires  as  to  the  corporatoin.    (Id.) 

17.  One  who  has  induced  an  agent  to  go 
beyond  his  powers  and  enter  into  a  con- 
tract unauthorized  by  his  principal,  can- 
not hold  such  agent  personally  liable 
upon  the   contract.      (Aspinwall  agt. 
Torrance,  1  Lansing,  381.) 

18.  It   seems,  an    agent    exceeding  hia 
authority,    but  acting  in  good  faith, 
where    the    facts   are  known  to  both 
parties,  is  not  personally  liable  upon  a 
contract    so    made   for    his  principal. 
(Id.) 

19.  And  it  seems,  where  an  agent  pre- 
tends to  act  for  his  principal,  in  making 


662 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


a  contract,  knowing  lie  has  not  auth- 
ority therefor,  he  is  not  liable  upon  the 
contract,  but  upon  a  warranty  of  his 
agency.  (Id.) 

20.  In  an  action  to  recover  possession  of 
merchandise,  the  plaintiff,  to  establiish 
his  title,  proved  tnat  he  had  given  an 
order  upon  the  manufacturers  in  Eng- 
land, through  two  of  the  defendants,  as 
his  agents,  for  the  articles  to  be  made 
and  sent  to  him  at  New  York,  and  had 
received  from  such  manufacturers,  no- 
tice of  the  acceptance  of  the  order ; 
but  that  said  defendant,  having  term- 
inated their  agency,  had  substituted 
one  of  themselves  in  the  order,  as  the 
person  for  whom  the  goods  were  to  be 
manufactured  ;  and  that  the  manufac- 
turers, under  the  direction  of  the  defend- 
ant, so  substituted,  had  forwarded  the 
same  with  knowledge  of  the  plaintiff's 
claim,  to  the  other  defendant  Ht  New 
York;  by  whom  they  been  received. 
Meld,  the  plaintiff  established  no  title 
which  would  enable  him  to  maintain 
the  action.  (Mackay  agt.  Mackay,  1 
Lansing,  506.^ 

See  STATUTE  OF  FRAUDS.    (Id.) 
STOCKHOLDERS.    (Id.) 
TELEGRAPH  COMPANIES.    (Id.) 

PRINCIPAL  AND  SURETY. 

1.  Where  the  holder  of  a    note    has  in 
hands  and  under  his  control  a  fund  be- 
longing to  one  of  the  makers  who  is 
principal  debtor,  a  suretv  in  such  note 
is  entitled  to  have  such  holder  exhaust 
that  fund,  in  the  discharge  of  the  note, 
before    resorting    to    him    as   surety. 
(  Wright  agt.  Austin,  56  Barb.,  13.) 

2.  The  administrator  of  the  payee  of  a 
note  has  the  right  to  apply  so  much  of 
a  distributive  share  of  the  estate,  com 
ing  to  the  maker  of  the  note,  as  will 
pay  and  discharge  such  note. 

3.  And  a  surety  of  the  maker,  when  sued 
upon  the  note,  by  the  administrator  of 
of  the  payee,  has  a  right — the  maker 
being    insolvent — to    insist     that    the 
administrator  shall   so   apply  the  dis- 
tributive share  of  the  pnucipal.   (Id.) 


PRIORITY  OF  LIEN. 
See  LIEN.     (42  N.  T.) 

I  RIVATE  PROPERTY. 

See  SUPERINTENDENT    OF    CANALS.     (1 
LaiisiRtj.) 


PRIVILEGE. 

See  WITNESS.     (42  N.  Y.) 

PRODUCTION  OF  BOOKS  AND 
PAPERS. 

I.  The  court  will  not,  in  a  common  law 
action,  in  and  by  an  order  of  reference, 
give  the  referee  power  to  compel  the 

froduction     of    booKs     and     papers. 
Forth  agt.  Plait,  7  jRobt.,  207.) 

PROMISE. 

1.  The  performance  of  a  legal   duty,  or 
the  payment  of  a  legal  liability,  furn- 
ishes   no    consideration    to   support  a 
promise.     (  Tilden  agt.  The  Mayor,  <fee.r 
of  the  city  of  New  York,  56  Barb.,  340. )/ 

2.  The  law  implies  a  promise  of  indem- 
nity to  an  agent,  who,  believing  the 
directions  of  his  principal  to  be  right- 
ful, executes   them;  and  this,    where 
there  is  no  deceit  or  misrepresentation 
by  the  principal  respecting  his  right  to 
delegate  the   authority.     (Turner  agt. 
Jones,  1  Lansing,  147.) 

3.  It  is,  it  seems,  a  general  principle   of 
law,  to  imply  a  promise,   where   none 
is  expressly  made,  and  equity  and  good 
conscience  require  one.     (Id.) 

PROMISSORY  NOTES. 

1.  Where  one  buys  a  negotiable  promis- 
sory note,   before  maturity,  on  the  re- 
presentation  of  the   holder  that  it  ia 
genuine,   and   without  any  reason   to 
doubt  the  truth  of  such  representation,, 
his  right  to  recover  is  perfect,  and  can 
not  be  affected  by  a  conversation  be- 
tween his  vendor  and   the  makers  of 
the  note,  of  which  he  had  no  knowl- 
edge, previous  to  his  purchase   (Adam* 
agt.  Blaneau,  6  Sobt.,  334.) 

2.  Hence  it  is  not  erroneous  to  direct  a 
verdict  for  the  plaintiff,  in  such  a  case,, 
although    there  is   contradictory    evi- 
dence touching  sucli  conversation  be- 
tween the  holdei  and  makers.     (Id.) 

3-  Where,  upon  an  issue  made  by  the- 
denial  in  a  reply,  that  the  defendant 
was  the  owner  and  holder  of  a  promis- 
sory note  of  the  assignors  of  the  plain- 
tiff setup  in  his  answer  as  a  defense 
by  way  of  set-off,  otherwise  than  by 
receiving  the  same  in  order  to  procure 
it  to  be  discounted  at  a  bank,  and  to* 
pay  over  the  proceeds  to  the  makers, 
and  subsequently  agreeing  to  procure 
the  same  to  be  returned,  if  the  makers- 
would  give  him  another  note,  for  a 
smaller  amount,  for  the  same  purpose, 
and  receiving  such  last  mentioned  note- 
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from  them  without  returning  such  first 
mentioned  note,  no  evidence  was  given 
by  either  party,  on  the  trial : 

Held,  that  the  production  by  the  defend- 
ant of  the  note  set  forth  in  his  answer 
would  have  been  ptima  facie  evidence 
that  he  was  the  owner  for  a  valuable 
consideration,  and  have  thrown  upon 
the  plaintiff  the  burden  of  proving  that 
it  was  obtained  under  the  circumstances 
mentioned  in  the  reply,  (Hoayland 
agt.  Trask,  6  Bolt.,  540.) 

See  BANKS  AND  BANKING.    (Id.) 
INSURANCE  (LIFE).    (Id.) 

4.  The  deposit  in  a  bank  at  which  a  note 
is  payable,  of  sufficient  money  to  pay 
it,  is  not  a  payment,  nor  is  it  such  an 
extinguishment  that  the  holder  cannot 
thereafter  recover  from  the  maker  the 
amount  due   on  the  note.     (Itilt  agt. 
Place,  7  Bobt.,  389.) 

5.  Such  deposit  is  simply  a  tender  of  the 
amount ;  and  if  pleaded  to  a  suit  there- 
after brought,  it  bars  the  recovery  of 
interest  subsequent  to  the  tender,  and 
of  all  costs  subsequent  to  the  payment 
of  the  money  into  court,  if  the  plaintiff 
accepts  the  money.     If,  however,  he 
does  not  accept  it,  but  goes  to  trial  and 
the  defendant  establishes  his  defense 
of  tender,  it  bars  the  recovery  of  all 
interest  subsequent  to  the  tender,  and 
all  costs,  and  entitles  the  defendant  to 
costs.    (Id.) 

6.  But  this  is  the  only  effect  of  a  plea  of 
tender.    It  does  not  in  any  event  bar  a 
recovery  of  the  principal  amount  due, 
with  interest  to  the  day    of    tender. 
(Id.) 

7.  To  make  a  plea  of  a  tender  good  and 
sufficient,  it  is  necessary,  not  only  that 
the  money   be  actually  brought  into 
court,  but  that  the  answer  should  aver 
that  fact.     (Id.) 

8.  In  an  action  upon  a  promissory  note 
payable  at  a  bank,  it  is  not  necessary 
to  aver  or  prove  demand  of  payment 
at  such  a  bank,  or  protest,  as  against 
the  maker.     (Id.) 

9.  If  the  maker  of   a  promissory  note 
does  not  sign  as  agent,  or  if  by  the 
terms  of  the  note  it  do  not  clearly  ap- 
pear that  he  is   an   agent,  he  will  be 
deemed  to  have  contracted  in  his  per 
sonal  capacity,  even   though  he    dis- 
closes his  agency  to  the  payee.    (Sneli- 
ing&gl.  Howard,  7  Itobt.,  400.) 

10.  This  principle  is  applicable  to  ordi- 
nary agencies,  but  in  its  application  to 
ships'  husbands,  is  still  stronger.   Thus 
where  coal  was  purchased   by  ships' 
husbands,  for  a  line  of  steamships,  and 


their  own  notes  given  for  the  price,  in 
the  usual  form,  signed  with  their  linn 
name  of  "  J.  H.  &  Son,"  and  there  waa 
nothing  upon  their  face  to  idicate  that 
the  makers  were  not  to  be  held  re- 
sponsible : 

Held,  that  they  were  personally  liable 
(Id.) 

11.  field,  also,  that  the  fact  that  the  ma- 
kers of  such  notes  were  co-owners  |of 
the    steamship,   and    as    such   jointly 
liable  with  the  other  owners,  did  not 
change  the  liability  which  they  volun- 
tarily assumed,  when  they  gave  their 
individual  notes  for  a  joint  debt;  nor 
did    such   part    ownership   affect   the 
position  which  the  makers  occupied  aa 
ships'  husbands.     (Id.) 

12.  That  the  makers  of  the  notes  being 
the   ships'   husbands,  and  having,  aa 
such,    personally  assumed   the    debt, 
that  discharged  their  co-owners  from 
liability  upon  the  notes.    (Id.) 

13.  If    the  answer,  in  an  action  on  a 
promissory  note,  does  not  set  up  as  a 
defense  that  the  note  was  purchased 
by  the    plaintiff,  an  attorney,  for  the 
purpose  of  prosecution,  such  defense  is 
not  admissible  on  the  the  trial.  ( W/weler 
agt.  Huckman,  7  Itobt.,  447.) 

14.  Although  an  indorsement  and  delivery 
of   promisbory   notes,  by  the  holder, 
before,   maturity,   to  a  "third    person, 
whether  to  hold  as  collateral  security 
or  otherwise,  would  vest  iu  him  the 
legal  ownership  of  such  notes,  subject 
to  no  equities  of   which  the  indorsee 
was  ignorant ;   yet  a  mere  deposit  of 
such  notes  with  a  creditor,  as  collateral 
security,    without   indorsement,    will 
not  operate  to  divest  the  pledger  of  his 
legal   ownership,  but  only  to  vest  iu 
the  creditor,  as  pledgee,  a  contingent 
equitable  interest  in  the  notes,  or  the 
proceeds   thereof,    in    case    the   debt 
should  not  be  paid ;   which  equitable 
interest  is  subject  to  any  prior  equity 
theii  existing  in  favor  of  the  maker, 
against  the  piedgor.     (Snow  agt.   The 
Fourth  National  Bank  of  the  City  of 
New  York,  7  Itobt.,  479.) 

15.  And   the  maker  may,  in  an  action 
brought  against  him  upon  such  notes, 
by  the  pledgee,  avail  himself  of  any 
equitable  defense  he  may  have  bad,  aa 
against  the  piedgor,  at  the  time  the 
notes  were  pledged.     Hence  no  action 
to  restrain  the  prosecutiou  of  such  suit 
is  necessary.    (Id.) 

16.  The  writing  of  the  words  "  payment 
stopped,"   upon   a   note   payable  at  a 
hank,  simply  announces  the  intention 
of  the  maker  that  his  funds  in  that  bank 
shall  not  be  applied  to  the  payment  of 
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the  paper,  and  does  not  necessarily 
discredit  the  note,  nor  import  that  he 
will  not  provide  for  it  at  some  other 
place ;  especially  when  it  is  taken  into 
consideration  that  the  bank  is  merely 
the  agent  of  the  maker,  and,  as  such 
agent,  cannot  be  sued  if  it  discloses  its 
principal.  (McKinley  agt.  The  Ameri- 
can Exchange  Bank,  7  Ifobt.,  663.) 

17.  An  indorsement   in    pencil,   of  the 
words    ''payment   stopped,"  upon    a 

Eromissory  note,   does  not  affe'ct  the 
ability  of  the  maker  or  indorser.  Des- 
troying or  defacing  a  written  contract 
does  not  affect  the  liability  of  the  par- 
ties to  it.    (Id.) 

18.  Where  payment  of  a  note  is  stopped, 
previous  to  its  maturity,  the  character 
of  the  note  is  fixed,  on  the  day  it  ma- 
tures, and  subsequent  purchasers  must 
take  it  subject  to  all  equities.    Writing 
on  its  face   "  payment  stopped,"  does 
not  in  anywise  change  the  condition 
of  the  parties  to    the  instrument,  or 
diminish  its  value.    (Id.) 

19.  Good  faith  and  common  honesty  re- 
quire the  holder  of  a  note  to  disclose 
to  any  purchaser  that  payment   has 
been  stopped,  as  soon  as  that  fact  is 
communicated  to  him     Hence  a  bank, 
whose  teller  writes  upon  a  note  the 
words  "payment  stopped,"  when  such 
is  the  fact,  is  not  liable  in  damage!*  to 
the   holder,   for  giving  notice   which 
common  honesty  required  the  holder 
himself  to  give.  (Id  ) 

20.  Where  the  plaintiff  purchased  a  note, 
in  good  faith,  before  it  was  due,  and 
thus  perfected  his  right  of  action  against 
the  maker   and   indorsers,  who   were 
perfectly  solvent  at  the  time  the  note 
became  due,  and   continued  so,  long 
afterwards : 

Held,  that  the  plaintiff  not  having  ex- 
hausted his  remedy,  could  not  maintain 
an  action  to  recover  damages  tor  defa- 
cing the  note.  (Id.) 

21.  Where  the  agreement  of  which  a 
promissory   note  forms  a  part,  or  to 
which  it  relates,  is  void,  the  note  can- 
not be    enforced.       (Waltz/elder  agt 
Kahmoeiler,  56  JBarb.,  300.) 

See  MARRIED  WOMEN.    (1  Lansing,) 
PRINCIPAL  AND  AGENT.     (Id. ) 
KEAL  PARTY  IN  INTEREST.    (Id.) 


PUBLICATION. 

See  MANUSCRIPTS.     (7  Bolt.) 
PLAYS.     (Id.) 


PUBLIC  ADMINISTRATOR. 

1.  The  public  administrator  of  the  city 
of  New  York  is  liable  personally,  for 
the  taking  or  detention  of   personal 
property   from    the    possession  of    a 
mortgagee  thereof,  where  such  mort- 
gagee had  obtained  possession  of  the 
prdperty,  on  default  in  payment  of  his 
mortgage,  during  the  lifetime  of   the 
mortgagor,  although  such   public   ad- 
ministrator acted  in  his  official  capa- 
city and  in  good  faith,  and  on  the  be- 
lief that  the  property  belonged  to  the 
intestate  morfgagor  at  the  time  of  his 
death.     (Levin  agt.  JRussell.  42  .ZV.  Y., 
25J.) 

2.  He  has    the  same  right  as  a  private 
administrator  of  a  mortgagor  to  avoid 
the  mortgage  by  showing  it  fraudu- 
lent,   as    against    creditors,    but    the 
mortgagee's  omission   to  file  a  state- 
ment exhibiting    the  interest  of    the 
mortgagee    in  Ithe    property,    as    re- 
quired by  statute,  will  not  nave  that 
effect,  where  the  mortgagee  had  taken 
possession  under  his  mortgage,  during 
the  life  of  the  intestate,  and  before 
the  lien  of  any  other  creditor  had  at- 
tached.   (Id.) 

PUBLIC  HEALTH. 

1.  To  justify  a  seizure  of  the  plaintiff's 
property,  under  a  city  ordinance  direct- 
ing that  "all  dead  animals,"     *    *    * 
"  be  forthwith  removed  and  disposed  of 
by  removal  beyond  the  limits  of  the  city, 
or  otherwise,  so  as  most  effectually  to 
secure  the  public  health,"  it  must  be 
shown  that  the  dead  animals  removed 
were,  or  would  become,  in  some  way, 
dangerous    or    deleterious    to    public 
health.     ( Underwood  agt.  Green,  42  N. 
Y.,  140.) 

2.  Evidence  that  such  animals  died  by 
suffocation,  and  animals  so  dying  were 
sometimes  taken  to  market  and  sold  for 
food,  and  that  such   removal  was  by 
direction  of  the  city  inspector,  will  not 
afford  a  sufficient  justification.     (Id.) 

PUBLIC  NECESSITY. 

See  SUPERINTENDENT  OP  CANALS.      (1 
Lansing.) 

PUBLIC  OFFICER. 

1.  A  superintendent  of  canal  repairs,  in 
making  repairs  and  removing  obstruc- 
tions, acts  ministerially,  and  is  liable 
to  the  individual  injured  by  the  im- 
proper discharge  of  his  duty,  (Hicks 
agt.  JDorn,  42  If.  Y.,  47.) 
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2.  He  has  the  right  to  destroy  private 
property,  if  necessary  to  restore  navi- 
gation ;  bat,  in  so  doing,  takes  upon 
himself  the  burden  of  showing  great 
public  or  overruling  necessity.  The 
right  does  not  exist  when  such  destruc- 
tion is  merely  the  cheapest,  speediest, 
or  most  convenient  method  of  restor- 
ation. (Id.) 

PUBLIC  RIVERS. 

See  HIGHWAYS.     (7  Robt.) 
NUISANCE.    (Id.) 

PUBLIC  SCHOOLS. 

1.  The  right  to  be  educated  in  the  com- 
mon schools  of  this  state,  is  one  derived 
entirely  from  legislaton,  and  as  such  is 
subject  to  such  limitations  as  the  legis- 
lature may,  from  time  to  time,  see  fit  to 
make.  It  is  not  a  constitutional  right. 
(Dallas  agt.  Fosdick,  ante,  2 


2.  The  provision  contained  in  the  charter 
of  the  city  of  Buffalo,  authorizing  its 
common  council  to  maintain  public 
schools  in  said  city,  which  shall  be  free 
to  all  white  children,  between  certain 
•ages,  residing  within  their  respective 
«chool  districts  ;  and  the  provision  that 
such  common  council  may  establish 
one  or  more  public  schools  which  shall 
be  free  to  the  colored  children  of  said 
city,  as  well  as  section  one,  of  title  ten, 
of  chapter  1281,  of  the  laws  of  1864, 
by  which  a  similar  authority  is  confer- 
red upon  the  school  officers  of  all  the 
incorporated  cities  and  villages  of  the 
state  ;  are  not  unconstitutional,  nor 
•contrary  to  the  act  of  congress  com- 
monly called  "the  civil  rights  bill." 
(Id.) 

3-  Under  these  provisions  of  the  charter 
of  the  city  of  Buffalo,  its  common 
council  may  establish  public  schools 
exclusively  for  white  children,  and  pub- 
lic schools  exclusively  for  colored  chil- 
dren. (Id.) 

PURCHASER  PENDENTE  LITE. 

See  APPEAL.    (7  Robt.,) 
•QUESTIONS  OP  LAW  AND  PACT. 

JSee  FRAUD.     (42  2V.  T.) 

LIBEL  AND  SLANDER.    (Id.) 

QUO  WARRANTO. 

See  CORPORATIONS.    (422V:  T.) 
1.  An  action  in  the  nature  of  a  quo  war- 
ranto  (Code,  $  4*2)  does  not  lie  against 
the  secretary  and  treasurer  of  a  rail- 


road company,  holding  his  office  as  a 
mere  servant  thereof,  and  at  the  will 
of  its  directors.  (  The  People  agt.  Hills, 
1  Lansing,  202.) 

2.  What  constitutes  an  office  within  the 
meaning  of  the  statute  (2  R.  S.,  581 ; 
Code,  $  432),  extending  this  remedy, 
must  still  be  determined  by  tbe  general 
rules  of  the  common  law.     (Id.) 

3.  Issues  of  fact  in  the  civil  actions  sub- 
stituted for  the  writ  of  quo  warranto, 
and  proceedings  by  information  in  the 
nature  of  quo  warranto,  are  not,  under 
the  Code,  triable,  as  of  course,   by  a 
jury.    When  in  such  action,  the  com- 
plaint and  the  nature  of  the  case  call 
for  equitable  relief,  the  cause  regularly 
comes  on  for  trial  by  the  court.    Ana, 
although,   on   timely  application,   the 
question  of  title  to  the  office  might  be 
tried   before   a  jury,  a  demand   for  a 
jury,  made  after  the  parties  and  wit. 
nesses  are  present,   prepared  for   the 
trial,  and  plaintiff  has  opened  the  case, 
read  the  pleadings  and  rested,  may  be 
refused.     (People  age.  Albany  &  Su*- 
guelianna  R.R.  Co.,  1  Lansing,  308.) 

RAILROAD  COMPANIES. 

1.  Although  driving  through  the  street  a 
pair  of  horses,  without  their  being  at- 
tached to  any  vehicle,  is  not  necessa- 
rily negligence,  and  they  are  usually 
attached  to  a  vehicle  for  the  purpose  of 
drawing  it  and  not  to  prevent  them 
from  running  away,  yet  this  does  not 
absolve  one  who  "attaches  horses  to  a 
vehicle  and  drives  them  in  the  public 
street  from  all  duty  to  the  public  in. 
respect  of  such  attachment.    On   the 
contrary,   he  is  bound  to  exercise  all 
care,  caution  and  foresight,  in  making 
the  attachment,   which  a  careful  and 
prudent  man  would  exercise,  in  order 
to   provide   against   the   horses   being 
alarmed  by  the  breakage  of  anv  fasten- 
ing.    (  Unger  agt.  The  42d  St.  R.R.  Co., 
6  Robt.,  23"7.) 

2.  Under  that  rule,  any  one  so  attaching 
horses  would  be  bound  to  see  that  they 
are  so  attached,  as  that  the  ordinary 
use  of  the  vehicle  (considering  the  dis- 
positions of  the  horses  attached),  would 
not,  through  any  patent  defect  or  inad- 
equacy of  the  attachment  itself,  irritate 
the  horses  and  cause  them  to  become 
unmanageable,  run  away  and  produce 
injury.    (Id.) 

3.  In  an  action  against  a  railroad  com 
pany,  to  recover  damages  for  injuries 
to  the   plaintiff,   caused   by  a  pair  of 
horses  belonging    to  the    defendant*, 
which  had  got  detached  from  one  of 
their  cars,  running  away  and  knocking 
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down  and  running  over  the  plaintiff, 
through  the  alleged  negligence  of  the 
defendants  and  their  servants,  the 
question  is  not  whether  a  particular 
attachment  (if  used)  would  have  pre- 
vented the  accident,  but  whether  the 
attachment  actually  used  was  without, 
apparent  defect,  and  adequate  in  the 
ordinary  employment  of  the  vehicle, 
(considering  the  dispositions  of  the 
horses  used.)  to  prevent  it  from  press- 
ing on  their  haunches,  and  the  whiffle- 
tree  by  getting  loose,  from  falling  about 
their  neels  and  legs,  .ind  thereby  fright- 
ening and  rendering  them  unmanage- 
able, (Id.) 

4.  Hence  it  is  erroneous,  in  snch  an  ac- 
tion, to  permit  the  plaintiff  to  show  a 
witness  a  plan  of  fastening  horses  to  a 
railroad  car  with  a  pin,  and  ask  him 
whether  if,  in  the  particular  case,  the 
whiifletree  or  pole  had  been   fastened 
in  that    manner,  the  horses  could  have 
broken  loose  from  the  car.     (Id.) 

5.  Although    after   such   testimony   has 
been   admitted,   the  judge   charge  the 
jury  to  consider  all  the  testimony  as  to 
the  character  of  the  attachment,  and 
say  if  it  was  such  as  a  careful  and  pru- 
dent person  would   employ;  and  that 
if,  on  all  the  testimony,  they  came   to 
the  conclusion   that  there    was  negli- 
gence on  the  part  of  the  defendants, 
and  the  plaintiff  was   injured  without 
any    contributing    negligence   on    her 
part,   then    to   rind  a   verdict   for   the 
plaintiff,  and  the  jury  found  a  verdict 
accordinglv.a  new  trial  will  be  granted. 
(Id.) 

6.  A  city  railroad  company  is  not  bound 
to  adopt  a  particular  method  of  attach- 
ing horses  to  the  cars,  for  the  purpose 
of   meeting    an    unforeseen,    unantici- 
pated, extraordinary  occurrence.    (Id.) 

<Sfee  CARRIERS.     (Id.) 
CORPORATION.    (Id.) 

7.  The  act  of  the  legislature,  "to  prevent 
extortion     by     railroad    companies," 
passed  March  '27,  1857,  does  not  apply 
to  city   railroads,  incorporated   under 
the  general  act  of  1850,  whose  fare  for 
the    transportation    of    passengers    is 
fixed  or  regulated    by   contract   with 
the    city    authorities     bestowing    the 
grant.       (Money penny   agt.    The  Sixth 
Aveum  Railroad  Co.  7  Robt.,  3i8.) 

8.  If  a  city  railroad  company  secures  a 
charter,  allowing  them  to  receive  a  fare 
of  five  cents  for  each   passenger,  at  a 
time   when  specie  is  the  lawful  cur- 
rency, and   subsequently    the   general 
government  issues  a   paper  currency, 
which    enhances    the    value    of     the 
orignal    fare,    the    company    will    be 


justified  in  advancing  the  fare 
cents,  when  paid  in  paper.  (Id.) 

9.  The  act  of  congress,  passed  in  1864r 
(Stat.    at    Large,     38th    Cong.    485,  > 
justifies  a  company  in  adding  the  ad- 
ditional cent  to  the  fares,  even  if  the 
paper   currency   had    not   depreciated 
the  original  fare;   and  passengers  are 
bound,  if  they  wish  to  ride  in  the  car* 
of  such  company,  to  pay  the  additional 
cent,  when  demanded.     (Id.) 

See  NEGLIGENCE.  (Id.) 
TRIAL.  (Id.) 

10.  If  a  railroad   company  lays  its  rails- 
in  such  a  manner  that  within  the  or- 
dinary extremes  of  cold  and  heat  they 
expand  so  as  to  be  pressed  out  of  place 
thereby,  that  of  itself  is  negligence  for 
which  it  is  liable  in  case  of  a  personal 
injury  sustained  by  a  passenger,  to  the 
same  extent  as  if  it  were  caused  by  de- 
fective  ties.       (Reed  agt.    The  N.  Y. 
Central  Railroad  Co.,  56  Barb.,  493.) 

11.  Where  it  was   proved,  in  an  actiom 
against  a  railroad  company  to  recover 
damatres  for  an  injury  occasioned   by 
its  negligence,  that  the  contraction  ami 
expansion   of  rails,   of   the   length  of 
those   used,  between    the  ordinary  ex- 
tremes of    heat    and  cold,  during   the 
year,  is  from  three-fourths  of  an   inch 
to  one-half  of  an  inch  in  each  bar.  and 
that    the     mils   upon    the   defendant'* 
road  were  laid  with  spaces  of  not  more 
than   one  fourth  of  an   inch   between 
them  ;   Held,  that  the  jury  were  autho- 
rized to  find  that  the  rails  were  negli- 
gently laid.     (Id.) 

12.  It  is  the  dul^v  of  a  railroad  company 
to  provide,  first,   for   the  safety  of  its- 
passengers  ;  and  if  rails  of  twenty-one 
feet  in  length  will   not  pass  the  trains- 
smoo'hly  over  the  joints,  unless  so  laidi 
as  to  he  liable,  in  hot  weather,  to  dis- 
placement, then  they  should  be  short- 
ened, or  at  all  events  so  secured  as  not 
to   be   subject   to   such   derangement. 
(Id.) 

13.  Whether  an  accident,  by  which  car* 
are  thrown  from  the  track  and  upset, 
is  caused  by  the  expansion  of  the  rails,, 
from  heat,  or  the  shoving  forward  of 
the  rails  and  throwing  them  out  of 
place  by  running   all  the   trains  upon 
the  track  in  one  direction,  or  by  both, 
causes  united,  neither  cause   turuishes- 
a  defense  to  an  action  brought  by  a 
passenger  sustaining  an  injury.     (Id.) 

14.  Where  a  railroad  company   knows, 
that  as  its  road  is  constructed  and  ope- 
rated, an  accident  may   hanpen    from 
either  or  both  of  those  causes,  it  is  it* 
duty  to  effectually  guard  against  it,  by 
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so  fastening  the  rails  that  they  will  not 
be  liable  to  be  pushed  forward  by  the 
running  of  the  trains  ;  or  if  that  cannot 
be  done  where  (in  case  of  a  double 
track)  the  trains  are  running  the  same 
way  all  the  time,  then  it  should  run 
them  oil  the  same  rails,  sometimes  one 
way  and  sometimes  the  other.  (Id.) 

15.  Where,  in  an  action  against  a  railroad 
company  for  personal  injuries  occasion- 
ed by  its  negligence,  the  court  charged 
the  jury,  (1.)  That  to  entitle  the  plain- 
tiff to  recover,  the  burden  of  proof  was 
on  him  to  show  that  the  defendant  was 
guilty  of  negligence;  (2.)  That  such 
negligence    caused    the    injury;     (3.) 
That  the  fact  that  an  accident  occurred 
was  not  negligence,  unless  the  nature 
of  the  accident  was  such  as  to  show 
that  it  could  not  have  happened  with- 
out such  negligence ;  and  (4.)  That  if 
it  appeared  from  the  evidence  that  the 
accident  might  have  happened  by  some 
cause  which  the  company  could  not 
guard  against,  then  it  was  incumbent 
on  the  plaintiff  to  show  that  it  did  not 
occur  from  such  cause,  but  from  the 
negligence  of  the  company  ;  Held,  that 
the  charge  was  quite  as  favorable  to 
the  defendant  as  the  law  would  justify. 
(Id.) 

16.  A  charge,  in  such  a  case,  that  the 
burden  of  proof  is  upon  the  defendant, 
and  that  to  relieve  it  from  liability  it 
is  incumbent   upon    the    company  to 
show  that  the  accident  happened  from 
causes  over  which  it  had  no  control,  is 
clearly  within  the  rules  applicable  to 
such  cases.     (Id.) 

17.  Proof  of  the  bad  condition  of  the  rail- 
road, in  the  immediate  vicinity  of  the 
place  where  the  accident  occurred — as 
that  the  rails  were  uneven,  and  the  ties 
defective — is  admissible  for  the  purpose 
of  showing  the  negligence  of  the  com- 
pany.    (Id.) 

18.  Where    a    passenger    upon    the  de- 
fendant's railroad,    having  his   valise 
checked   from  Boon vi lie  to  Utica,  on 
the  arrival  of  the   cars  at  the   latter 
place  left  the  valise  in  the  open  depot, 
after  seeing  it  placed  where  baggage 
was  usually  kept  during  the  day,  in  the 
charge  of  an  employee  of  the  companv, 
without  giving  any  directions  or  mak 
ing  any  arrangement  respecting  it,  and 
did  not  present  his  check,  or  call   for 
his  valise,    until    nearly    twenty-four 
hours  afterwards  ;    Held,  that  he  was 
guilty  of  negligence  ;  and  that  the  de- 
fendant was  not  liable  for  the  loss  of 
the  valise,  during  the  interval,  by  theft. 
Hbldridyg  agt.  Utica  and  Block  Bicer 
Railroad  Co.,  56  Barb.,  191.) 


19.  The  directors  of  a  railroad  company 
are  authorised,   but  not  imperatively 
required,  by  the  general   railroad  act 
(Laws  1851,  chap.  140,  $6),  to  appoint 
a  secretary  and  treasurer.  (People  agt. 
LI  ills,  1  Lansing,  202.) 

20.  The  statute  (Laws  1850,  chap.  389, 
$  290,    amended    1867,    p.  92)   giving- 
power  to  the  city  of  Rochester,  as  the- 
owner  of  stock  of  the  Rochester  and 
Geuesee  Valley  Railroad  Company,  to- 
appoint,  through  its  common  council,  a. 
portion  of  the  board  of  directois  of  said 
company,  does  not  authorize  the  elec- 
tion of  any  person  to  such  board  who- 
is  not  a  stockholder  in  his  own  right* 
and  qualified  under  §  6  of  the  general 
railroad  act.     (Id.) 

See  CONTRACT.    (Id.) 
CONTRACTOR.    (Id.) 
EVIDENCE.     (Id.) 
MASTER  AND  SERVANT.    ( Id. ) 
Quo  WARRANTO.    (Id.) 

RAILROADS. 

1.  Where  a  railroad    company  sued  a> 
subscriber  on   a  balance  due  on   his 
subscription,    and    recovered    only    a 

Earl  of  such    balance,  the  other  part 
eing  barred  by  the  statute  of  limita- 
tions : 

Held,  that  the  subscriber,  or  his  assignee,, 
was  entitled  to  a  certificate  of  the  stock, 
after  having  paid  the  amount  so  recov- 
ered. (Johnson  agt.  Albany  &  Susgue- 
hanna  B  B.  Co..  ante,  193.) 

2.  A  general  resolution  forfeiting  stock 
for  non-payment  of  installments,  which-, 
does  not  specify  the  stock  forfeited  is- 
not  valid.     (Id.) 

3.  In  respect  to  every  act  of  tfie  legisla- 
ture, promulgated  as  a  law,  it  must  be 
presumed  that  it  was  correctly  passed^. 
and  the  contrary  must   be  made  to  ap- 
pear by  proof.      (Matter  of  Tax-Pay- 
ers of  Kingston,  ante,  444. ) 

4.  The    "public    moneys   or  property,"" 
stated  in  the  constitution  of  the  state,' 
can  only  mean  property  belonging  la- 
the state,  strictly  such  as  the  collected 
revenues  of  the  state  from  any  source 
the  buildings  owned  by  the  state,  the' 
state  canals,  the  salt  springs,  &c.  (Id.) 

5.  But  the  law  of  1869,  providing  for  the- 
bonding  of  a  town  by  a  majority  of  the 
tax-payers,  for  the  purpose  of  building 
a  railroad,  does  not  thereby  appropri- 
ate any  of  the  public  moneys  or  prop- 
erty of  the  state,  as  it  is  in  fact,  the- 
moneys  or  property  of  the  individual 
tax-p'ayers  of  the   town  that  become 
liable  to  be  taken  to  pay  the  interest- 
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or  principal  of  the  bonds  issued,  not 
moneys  or  property  belonging  to  them 
collectively.  (Id. ) 

6.  Nor    is  the   taking  of    stock  by  the 
town, in  aid  of  ench  railroad,  "lending 
the  credit  of  the  state,"  even  as   a  sub- 
division of  it,  to  such   corporation,   as 
prohibited  by  the  constitution.     Nor  is 
it  strictly '' lending  the  credit"   of  the 
town  to  take  stock  iu  a  railroad  com- 
pany.    It  is  rather  acquiring  title  or 
property  in  a  corporation  and  paying 
its  price  or  value.     The  town   by   tak- 
ing the   stock,  becomea  a  stockholder, 
and  sustains  the  same   relation  to    the 
company  as  an  individual  stockholder. 
(Id.) 

7.  It  is  not  requisite  that  these  railroads 
be  formed  under  the  general  law.     The 
language  of  the    constitution    is  that 
"  corpoiations  may  be   formed   under 

feneral  laws"  &c.  It  is  not,  mandatory, 
ut  permissive,  in  the  discretion  of  the 
legislature.,   where,  in  their  judgment 
the  object  of  the  corporation  cannot  be 
attained  under  general  laws.     (Id.) 

8.  The  objection  that  this  law  of  1869,  is 
void  because  it  authorizes  taxation  for 
a  private  and  nor  a  public  purpose — 
that  is,  to  pay  the  interest  and  principal 
of  the  bonds,  cannot  be  sustained.    Say- 
ing nothing  of  the  history  of  the  state 
and  federal  governments  in  their  policy 
and  practice  to  furnish  aid  through  tax- 
ation, directly  or  indirectlv,  to  private 
objects,  deemed  to  be  meritorious  or  of 
.a  quasi  public  character,  the  conclusive 
answer  is  that,  as  above  stated,  if  the 
subject  is  viewed  as  a  mode  of  purchas- 
ing property  and  paying  for  it,  the  ob- 
jection disappears.     (Id.) 

See  ACTION  FOR  CAUSING  DEATH.    (42 

N.  Y.) 
NEGLIGENCE.    (Id.) 

9.  A  train  of  cars  ran  every  afternoon 
and    evening,    upon    the    defendant's 
road,    from    Rochester    to    Syracuse, 
•which,  though  usually  called  a  cattle 
train,  had  an  ordinary  passenger   car 
Attached,  capable  of  containing  at  least 
fifty  rassengtrs.     It  had  a  conductor, 
•who.  in  addition  to  his  agency  in  re- 
gard to  the  freight,  was  accustomed,  at 
all  his  stopping  places,  to  take  on  all 
passengers  who  applied  to  him  to  be 
carried  on  the  road      He  was  empow- 
ered to  collect  the  usual  fare  from  such 
passengers,  and  he  was  authorized  to 
collect,  and  did  collect,  the  tickets  of 
Buch  persons  on  the  train  as  had  pro- 
cured them  before  entering  the  train. 
He  stopped  at    the  way   stations   be- 
tween  Kochester  and   Syracuse ;  and 
lie  carried  all  passengers,  male  and  fe- 


male ;  and  no  special  application  was 
necessary  to  obtain  a  seat  in  the  pas- 
senger car.  In  short,  though  the  main 
business  of  the  train  was  to  carry  cat- 
tle, it  was  a  part  of  its  regular  busi- 
ness, daily,  to  carry  such  passengers 
as  applied.  Held,  that  whatever  the 
the  company  chose  to  denominate  this 
train,  it  was  really  a  freiyht  and  pas- 
senger train.  (Dillaye  agt.  The  New 
York  Central  Kailroad  Co.,  56  Barb., 
30.) 

10.  Held,  also,  that  it  was  not  a  material 
circumstance  that  the  company  did  not 
check  baggage,  for  the  passengers  on 
that  train,  or  that  the  passengers  were 
left  to  take  charge  ot  it  themselves. 
(Id.} 

11.  Held,  further,  that  the  company  was 
bound  to  see  that  there  was  a  safe  and 
commodious  passage  way  from  the  sta- 
tion or  ticket  office,  to  the  place  where 
the  passenger  car  usually  stopped ;  and 
that  it  was  liable  in  damages  for  any 
injury  sustained  by  an  intending  pas- 
senger upon  the  train  in  question,  in 
falling  into  an  improperly  constructed 
cattle-^uard,  in  consequence  of  the  neg- 
ligence of  the  compay.     (Id.) 

12.  When  the  owner  of  real  estate  volun- 
tarily conveys  it,  without  restrictions, 
the  purchaser  can  use  it  forthe  purpose 
of  a  railroad,  or  for  any  other  lawful 
business,  without   subjecting   himself 
to   damages  to   his   grantor.      (Matter 
of  the   Utica,  Chenango,  &c.,   Bailroad 
Co.,  56  Barb.,  456.)    " 

13.  But  when  land  is  taken  for  the  con- 
struction  of  a   railroad,    without  the 
consent  of  the  owner,  the  compensa- 
tion to  be  paid  therefor  is  not  limited 
to   the  actual  value  of  the  land  taken 
and  to  the  depreciation  of  the  residue 
of  the  lot  from  which  it  is  taken,  by 
such  separation  ;  but  the  owner  is  en- 
titled to  recover,  also,  for  any  depreci- 
ation caused  by  the  use  to  which  it  it 
appropria  ted.     (Id.) 

14.  Where  only  a  portion  of  a  lot  is  taken 
for  the  roadway  of  H  railroad,  the  ques- 
tion is,  what  will  the   lot  as  a  whole 
bring  in  the  market  after  the  railroad 
is  constructed.    And  every  thing  which 
will  depreciate  the  value  of  that  resi- 
due is  to  be  taken  into  account.     (Id.) 

15.  If  the  land  remaing  is  rendered  less 
valuable  because  it  is  more  exposed  to 
fire;  or  if  dccess  to  it  is  rendered  more 
difficult;  or  if  the  use  of  the  remainder 
is  more  inconvenient  by   reason  of  the 
railroad  ;  or  if  its  value  is  depreciated 
by  the  noi*e.  tsmoke.  or  increased  dang- 
ers caused  bv  the  use  of  the  railroad — 
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all  these  circumstances  are  tc  be  inclu- 
ded in  the  estimate  uf  damages.     (I'1-, 

16.  The  question,  in  such  a  case  is,  what 
is  the  market  value  of  the  entire  lot 
without  the  railroad,  and  what  is  the 
market  value  of  the  remainder  thereol 
with  the  railroad ;  or,  in  other  words, 
what  ts  the  value  of  the  piece  which 
is  taken,  and  how  much  is  the  residue 
depreciated  in  its  market  value  by  the 
separation,  and  by  the  construction  of 
the  railroad  ;  which  two  sums,  added 
together,  is  the  amount   to  which  the 
owner  is  entitled.     (/(('.) 

17.  The  increase  of  risk  by  fire  from  lo- 
comotives, if  any,  is  properly  included 
in  the   estimate  of  damages   for   laud 
takeu  for  a  railroad.     (Id.) 

18.  Under  the  provision  of  the  general 
railroad  act,  requiring  commissioners 
of  appraisal  "  to  ascertain  and  determ- 
ine the  compensation  which  ought  just- 
ly to  be  made  by  the  company  to  the 
person  or  persons  interested  in  the  real 
estate   appraised   by  them,"  the  com- 
pensation is  not  confined  to  the  value 
of  the  land  actually  taken,  nor  to  the 
depreciation  of  the  residue  by  the  sep- 
aration of  the  other  part  from  it ;  but 
it  is  the  compensation   which   ought 
justly  to  be  made  to  the  owners  of  the 
real  estate  appraised  by  them — com- 
pensation for  all  the  injury  that  the 
taking  of  the  land,  for  the  purpose  in- 
tended, will  cause  them.     (Id.) 

19.  Although    one    land   owner  has  no 
right  to  damages  caused  by  the  lawful 
use  of  the  lands  of  another  adjoining 
his,  whether  by  a  railroad  company  or 
otherwise,  yet  neither  the  legislature 
nor  the  courts  can  authorize  the  taking 
of  a  portion  of  his  property  for  a  use 
which  will  be  injurious  to  the  residue 
from  which  it  is  to  be  separated,  with- 
out affording  him  a  compensation  for 
all  such  injury.     (Id.) 

RATIFICATION. 

See  INFANT.     (1  Lansing.) 

STATUTE  OF  FRAUDS.    (Id.) 

REAL  ACTION. 
See  LOCAL  ACTIONS.    (42  N.  Y.) 

REAL  PARTY  IN  INTEREST. 

1.  To  a  complaint  by  the  payee,  on  a 
negotiable  promissory  note,  the  de- 
fendants answered  a  non-joinder  of 
parties  plaintiff,  and  in  order  to  estab- 
lish the  defense,  proved  that  the  note 


was  made  and  delivered  to  the  plaintiff. 
a  member  of  a  partnership  firm,  with 
the  firm's  consent,  for  moneys  loaned 
from  firm  funds,  and  in  furtherance  of 
its  contract : 

Held,  plaintiff  was  entitled  to  maintain) 
the  action,  and  the  defense  was  not  sus- 
tained. (Mynderse  agt.  Snook,  1  Lant- 
ing,  488.) 

See  ACTION.    (Id.) 

REASONABLE  DOUBT. 
See  CRIMINAL  LAW.    (42  N.  Y.) 

RECEIVER. 

1.  The  perfection  and  service  of  notice  of~ 
appeal  to  the  court  of  appeals,  from  a 
judgment,  does  not  preclude  the  res- 
pondent   from    moving  in    the  court 
below  and  obtaining  an  order  for  the- 
discharge  of  a  receiver  appointed  on  be- 
half of  the  appellant,  to  collect  rent* 
during  the  pendency  of  the  action  to 
recover    possession    of     real    estate. 
(Ireland  agt.  Nichols,  ante,  85). 

2.  A  complaint,  in  an  action  for  the  non- 
payment of  rent,  against  a  tenant  of  an, 
estate,  brought  by  its  receiver,  failing 
to  show  that  he  had  notified  the  ten- 
ant ot  his  appointment    as    such  re- 
ceiver, or  that  he  had  demanded  the 
rent  prior  to  the  commencement  of  the 
action : 

Held,  bad,  on  demurrer.  He  onght  to 
give  notice  of  his  appointment,  in, 
order  to  prevent  the  estate  from  pay- 
ment to  the  wrong  party,  and  the 
debtor  from  treating,  m  ignorance  of 
another  claim,  with  an  apparent  own- 
er. (Hunt  agt.  Wolf,  2  Daly,  298.) 

3.  The  court  having  issued  an  attach- 
ment against  a  defendant,  in  a  divorce 
suit,  for  disobedience  of  an  order  for 
the  payment  of  alimony,  pending  suit, 
will,  in  case  of  the  defendant's  fraudu- 
lent intent  to  dispose  of  his  property,  • 
or  to  leave  the  state,  interfere  by  in- 
junction, and  will  appoint  a  receiver 
of  defendant's  property  if  necessary  to 
enable  the  court  to  apply  the  remedy 
provided  for  by  the  statute.  (Cary  agu 
Gary,  2  Daly,  424.) 

See    SUPPLEMENTARY     PROCEEDINGS. 

(Id.) 
LEASE.    (6  Rolt.) 

4.  It  is  improper  for  a  receiver  to  pay 
over  moneys  to  any  one,  without  the 
order  of  the  court.     No  one  but  the 
court  has  a  right  to  decide  to  whom, 
moneys  received  by  him  belong, or  are- 
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payable.  Counsel  cannot  determine 
that  matter  to  their  own  satisfaction, 
and  compel  a  receiver  to  pay  them  the 
moneys  to  which  they  think  them- 
selves entitled,  under  penalty  of  re- 
moval. (Duffy  agt.  Cosy,  7  Robt.,  79.) 

•6.  Uppon  proper  application,  notice  to 
the  parties,  and  proof,  the  court  will 
award  inouey  in  the  bands  of  a  re- 
ceiver to  the  "party  entitled.  But  until 
the  receiver  has  accounted  for  the  re- 
ceipt and  disbursement  of  moneys  by 
him,  no  order  can  be  made  for  the  dis- 
tribution of  it.  (Id.) 

<>.  The  appointment  of  a  receiver  of  the 
rents  and  profits  of  real  estate  during 
the  pendency  of  an  action,  must  be 
made  by  the  court,  and  cannot,  prop- 
erly, be  made  bv  a  judge  at  chambers. 
(Ireland  agt.  Nichols,  7  Robt..  476.) 

See  LANDLORD  AND  TENANT.  (Id.) 
PARTNERSHIP.    (Id.) 

7.  The  practice  in  relation  to  the  ap- 
pointment of  receivers  ex  parte  re- 
viewed. (People  agU  Albany  and  Sus- 
quehanna  li.  It.  Co,  1  Lansing,  308.) 

See  EVIDENCE.  (Id.) 
PRACTICE.    (Id.) 

RECITALS. 

S.  Where  each  of  the  parties  executes 
and  delivers  to  the  other  a  memoran- 
dum, containing  among  other  things,  a 
recital  of  the  receipt  of  "  one  dollar  in 
full  of  all  demands,"  and  these  taken 
together  express  a  contract  between 
the  parties,  but  without  mention  of  any 
other  consideration,  such  recitals  are 
not  conclusive  as  to  the  true  consider- 
ation, and  may  be  explained  by  parol. 
barker  agt.  £radley,  42  N.  Y.,  316.) 

RECORDING  ACT. 

1.  The  assignee  of  a  recorded  mortgage 
upon    real   estate,   which   real  estate 
•was  conveyed  by  the  mortgagor  to  the 
mortgagee,  after  the  assignment,  holds 
a  valid  lien  thereon,  as  against  a  pur- 
chaser from  such  mortgagee,  who  pur- 
chases without  knowledge  of  the  as- 
signment, although  the  conveyances, 
both  to  the  mortgagee  and  from  him  to 
the  purchaser,  were  recorded  prior  to 
the    recording    of     the    assignment. 
(Purdy  agt.   Huntinqton,  42  N.   Y., 
334.) 

2.  The  conveyance  to   the  mortgagee, 
after  assignment  of  the   mortgage  is 
not    a  merger  of  the  mortgage ;   nor 
can  the  conveyance  by  the  mortgagee, 
although  recorded  before  the  recording 


of  the  assignment,  operate  as  a  trans- 
fer of  the  mortgage,  so  as  to  be  deemed 
a  subsequent  assignment  thereof,  with- 
in the  recording  act.  (Id.) 

3.  J.  gave  a  mortgage  to  M.,  which  was 
duly  recorded,  and  was  assgined  to  the 
plaintiff  with  J.'s  knowledge.  J. 
afterward  conveyed  the  land  to  M., 
who,  three  days  before  his  deed  was 
recorded,  conveyed  to  the  defendant. 
The  defendant  paid  a  valuable  con- 
sideration, but  did  not  examine  the  re- 
cords, relying  upon  the  representations 
of  M.,  and  had  no  actual  knowledge 
of  the  mortgage  or  its  assignment.  His 
conveyance  was  recorded,  as  a  deed, 
and  subsequently  the  plaintiff's  as- 
signment was  recorded : 

Held,  in  an  action  to  foreclose  the  mort- 
gage, that  it  was  a  subsisting  lien  upon 
the  land  ;  and  that  the  defendant  wag 
not  entitled,  under  the  recording  act*, 
as  a  bona  fide  purchaser,  whose  con- 
veyance was  first  recorded,  to  hold 
the  premises  discharged  of  the  lien. 
(Id.) 

RECOUPMENT. 
See   COUNTERCLAIM.     (  1  Lansiwg.) 

REDEMPTION. 

See  MORTGAGE  or  CHATTELS.  (1  Lam 
ing.) 

REFEREE. 

See  FINDINGS  AND  CONCLUSIONS.     (42 

N.  Y.) 
PRACTICE.    (Id.) 

L.  A  referee  has  no  power  to  adjust 
equities  between  the  parties,  or  to 
order  anything  but  the  payment  of 
money,  although  his  decision  is  to  be 
the  judgment  of  the  court;  it  would 
therefore  be  unjust  and  impolitic  that 
an  account  should  draw  with  it,  for 
trial  before  a  referee,  all  otner  matters 
in  the  action,  which  may  infinitely 
more  require  the  vigilance,  discretion 
and  experience  of  a  court,  than  the 
mere  taking  of  an  account.  ( Wheeler 
agt.  Falconer,  7  Robt.,  45.) 

2.  The  mere  fact  that  the  referee,  in  an 
action  for  a  divorce  on  the  ground  of 
adultery,  was  referee  in  a  prior  action 
between  the  same  parties,  and  decided 
in  favor  of  the  defendant,  is  not  of 
itself  sufficient  cause  for  changing  the 
referee,  on  the  application  of  the  plain- 
tiff.    (Clark  agt.  Clark,  7  Robt.,  62.) 

3.  It  must  appear,  from  the  testimoiiey 
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taken  and  proceedings  had  in  the 
former  case,  either  that  the  referee  had 
a  bias  in  favor  of,  or  prejudice  against, 
one  of  the  parties,  or  that  his  decision 
in  that  case  will  be  apt  to  influence  his 
mind  in  determining  the  subsequent 
one.  (Id.) 

4.  The  Code  of  Procedure  gives  to  the  de- 
cision of  a  referee  to  whom  all  the  issues 
are  referred,  the  same  effect,  as  to  that 
of  a  single  judge.  It  orders  judgment  to 
be  entered  upon  it  in  the  same  manner, 
which  is  done  by  the  clerk.  The  entry 
of  the  judgment  being  therefore  merely 
clerical,  no  opposition  can  properly  be 
made  to  it ;  hence  it  may   be  entered 
•without  notice,  or  leave  of  the  court. 
(Currie  agt.  Cowles,  7  Robt.,  3.) 

5.  It  is  improper  for  a  referee  to  deliver 
two  documents,  each  of  which  purports 
to  be  the  original  of  his  report,  to  both 
parties,  even  it  they  are  duplicates ;  as 
it  Jeads  to  confusion  ;   but  if  a  paper 
annexed  to  the  judgment  roll  as  the 
referee's  report,  be  that  which   was 
first  delivered  by  the  referee,  and  the 
two  papers  are  substantially  the  same, 
it  forms  no  ground  for  setting  aside  the 
judgment.    (Id.) 

€.  Even  if  a  referee's  report,  which 
merely  says,  that  the  plaintiff  is  entitled 
to  recover,  is  to  be  construed  as  only 
advisory,  so  as  to  appear  to  require  a 
ratification  by  the  court,  instead  of  im- 
peratively adjudging  that  he  do  recover 
a  specified  sum  of  mouey,  it  may  be 
corrected  by  amendment,  where  his  in- 
tention is  plain.  (Id.) 

7.  Whether  the  report  of  a  referee  who 
undertakes  to  give  a  contingent  judg- 
ment for  one  half  of  his  fees  to  the 
party  who  shall  pay  the  whole,  be  or 
be  not  void  pro  tanto,  the  judgment 
itself  should  be  entered  according  to 
the   referees   decision,  and  independ- 
ently of  any  subsequent  acts  of  the 
parties  in pais.     (Id.) 

8.  The  rule  that  the  report  of  a  referee, 
like  the  verdict  of  a  jury,  in  a  case  of 
conflicting  evidence,  is  conclusive  as  to 
questions  of  fact,  applies  to  the  find- 
ings of  a  judge  on  the  trial  of  an  ac- 
tion.    (Hitter  agt.   Cushman,  1  Mobt., 
274J 

See  IRREGULARITIES.  (Id.) 

PRODUCTION  OF  BOOKS.  (Id,) 
VERDICT.    (Id ) 

9.  Where  there  is  conflicting  testimony, 
on  a  trial  before  a  referee,  the  referee 
must  be  presumed  to  have  found,  from 
all  the  evidence,  the   facts  which  are 
necessary  to  sustain  his  legal  conclu- 
sions.    (Matthew*  agt.  Co«,  56  Barb., 
430.) 

See  EVIDENCE.    (Id.) 


REFERENCE. 

1.  Section  271,  of  the  Code,  (in  reference 
to  compulsory  references.)  must  be  con- 
strued in  connection  with  section  2  of 

article  1  of  the  constitution,  and  is 
limited  to  actions  on  contract.  (Towns- 
end  agt.  Hendriclcs,  ante,  143.) 

2.  The  right  of  trial  by  jury  in  all  other 
common  law  cases  is  preserved  by  the 
constitution.    (Id.) 

3.  Courts  have  no  power  compulsoril y  to 
refer  an  action  which  is  not  founded  on 
contract,  and  which  does  not  involve 

the  examination  of  a  long  account. 
(Id.) 

4.  The  right  of  trial  by  jury  as  it  existed 
under    the   constitution    of  1777,  has 
been  continued  and  preserved  to  this 
day,  and  no  statute  subsequently  passed 
can  impair  it.     (Id.) 

5.  The  plaintiff  by  his  complaint,  in  this 
case,  demands  judgment  for  the  value 
of  two  railroad  bonds,  and   for  divers 
Bums  of  money  which  he  claims  to  have 
advanced  to  the  defendants,  with  in- 
terest, basing  his  claim  upon  the  allega- 
tions as  to  each  of  the  items,  that  it 
was  paid  to  the  defendants  on  the  faith 
of  representations   made   by  them  of 
existing  facts  ;  that  all  these  represen- 
tations were  false,  and  known  by  the 
defendants  to  be  false,  and  made  with 
intent  to  deceive  and  defraud  the  plain- 
tiff ;  that  on  discovering  the  fraud  the 
plaintiff"  demanded  the  return   of  his 
bonds,  and  the  repayment  of  said  sums 
of  money,  'which  the   defendants  re- 
fused : 

Held,  the  action  sounds  in  tort  and  is  not 
referable ;  notwithstanding  the  fact 
that  the  counter-claim  is  limited  to  the 
alleged  contract,  and  obligations  of  the 
parties,  and  the  issue  created  by  the 
counter-claim  and  reply  would  require 
the  examination  of  a  long  account.  (Id.) 

6.  Where  the  action  from  its  nature  is 
not  referable  the  answer  cannot  make 
it  so.    (Id.) 

7.  Should  the  counter-claim  even  require 
examination,  a  reference  could  be  or. 
dered  as  to  it  after  trial  of  the  issues. 
(Id.) 

8.  Where  a  reference  is  ordered  in  a  case 
clearly  unauthorized  by  law,  as  for  in- 
stance in  an  action  for  libel,  false  im- 
pribonment  or  other  wrong,  or  where 
the  claim  consists  of  only  one  or  two 
items,  the  order  affects  a  substantial 
right    and    is,    therefore,    appealable. 
(Thompson  agt.  Seimer,  ante,  246.) 

9.  But  where  the  action  is  referable  in 
its  nature,  and  either  by  reason  of  a 
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conflict  of  proofs  or  otherwise  it  is 
doubtful  whether  the  examination  of 
a  long  account  is  involved  or  not,  the 
judge  to  whom  the  application  is  made, 
may  exercise  his  discretion  in  the  case, 
and  his  order  \sfaial  and  cannot  be  re- 
viewed on  appeal.  (Id.) 

10.  A  county  court  has  authority  to  order 
the  reference  of  cases  pending  therein. 
(Coy  agt.  Rowland,  ante,  385  ) 

11.  The  retainer  of  counsel  to  make  a  mo- 
tion in  the  cause,  is  sufficient  authority 
from  his  client  to  consent  to  a  reference 
of  the  action,  although  it  be  one  of  tort. 
He  has  authority  to  enter  into  such  stip- 
ulations and  agreements  in  reference 
to  the  proceedings  in  which  he  was  re- 
tained as  counsel  usually  make,  and 
such   as  the  court  may  require  to  be 
made  and  entered  into  as  conditions 
of  granting  relief,  and  such  agreements 
and  stipulations  bind  the  client.     (Tif- 
fany agt.  Lord,  ante,  481.) 

12.  To  render  a  reference  compulsory,  an 
account  must   be  directly  m  issue,  or 
there  must  be  no  question  remaining 
to   be  determined,  except  the    adjust- 
men   of  the  items  constituting  the  ac- 
count ;  and  it  is  not  sufficient  that  one 
may  have  to  be  examined  collaterally 
for  the  purpose  of  esuiblisbing  some 
one  of  the  issues  in  the  action.  (Turner 
agt.  Taylor,  2  Daly,  278.) 

13.  Where  in  action  on  contract,  to  re- 
cover the  price  of  certain  lands  sold  by 
the  plaintiff  to  the  defendants,  and  by 
them  sold  to  a  company,  of  which  the 
plaintiff  was  made  superintendent,  and 
the  defense  to  such  action  was  fraud 
in  the   inception  of  the    contract,  and 
the  failure  of  the  plaintiff  1,0  disburse 
the  moneys  of  said  company  properly, 
thus  causing  the  failure  of  the  enter- 
prise ;  and  the  defendants  applied  for 
a    reference,  on    the    ground    that  it 
would  be  necessary  to  examine  the  ac- 
counts ot  the  plaintiff  as  such  superin- 
tendent : 

Held,  that  such  examination  was  not 
directly  involved  in  the  issue,  and  was 
at  most  one  arising  collaterally,  and 
that  a  reference  should  not  be  granted. 
(Id.) 

14.  Where  the   report    of   one    referee, 
finding  that  the   party  was  dead  at  a 
certain  time,  was  set  aside  for  the  ad- 
mission of  incompetent  testimony,  and 
the  report  of  the  next  referee,  finding 
that,  he  was  alive  at  that  time,  was  set 
aside,  for    the  rejection   of   evidence 
that  ought  to  have   been  received,  a 
further  reference  was  denied,  though 
the  case  was,  in  its  nature,  referrible, 
and  it  was  ordered  to  be  tried  by  a 


jury,  for  the  reason  that  the  conclusion 
of  twelve  men  upon  such  a  point,  under 
such  circumstances,  would  be  more 
satisfactory  than  the  finding  of  a  re- 
feree. (Stouvenel  agt  Step/tens,  2  DalyT 

See  APPEAL.    (Id.) 

15.  Although   the    Code   blends    equity 
and  common  law  jurisdictions  together, 
that  section  of   it,  which   authorizes 
references,  (section  271,)  does  not  give 
an  absolute  right  to  have  all  the  issues 
in  an  action  referred,  merely  because 
a  long  account  is   involved.     (  Weeler 
agt.  Falconer,  7  ffvbt.,  45.) 

16.  A  denial  of  the  court,  of  an  applica- 
tion for  a  reference,  is  as  binding  as  res- 
judicata,  as  if  an  order  had  been  entered- 

(Id.) 

17.  The  right  to  move  at  a  trial  term,  for 
an  order  of  reference,  only  exisis  when 
the  cause  is  on  the  calendar,  ready  for 
trial,  and  the  object  is  to   prevent  its- 
being  thus  tried.    (Id.) 

See  ACCOUNT.     (Id.) 

18.  A  referee's  finding  of  the  non-receipt 
by  a  bank,  of  notice  of  protest  sent  to 
its  cashier,  is  sufficiently  supported  by 
uncontradicted  testimony  thereto,  given 
by  one  of  the  bank  clerks,  whose  du- 
ties would  not  necessarily  bring  to  him 
information  of  the  receipt,  although  the 
ground  of  the  clerk's  knowledge  does 
not  appear.     ( Union  Nat.  Bank    of 
Troy  agt.  Sixth  Nat.  Bank  of  N.  Y.,  1 
Lansing,  13.) 

19.  A  referee  is  now  required,  by  rule  32 
of  this  court,  to  state  the  facts  found 
by  him  in  his  report.    (Manley  agt.  In- 
surance Co.  of  North  America,  1  Lans- 
ing, 20.) 

20.  The  general  term  will  assume  that  a 
referee  has  so  stated  all  the  facts  found 
by  him  affirmatively,  and  that  he  nega- 
tives those  facts  litigated  on  the  trial, 
upon  which  his  report  is  silent.     (Id.) 

1.  And  on  appeal  from  a  judgment  en- 
tered on  the  report  of  a  referee,  will 
review  the  questions  of  fact  upon  the 
evidence,  and  affirm  or  reverse  the  re- 
feree's decision  thereon,  whether  ex- 
press, or  implied  from  the  silence  of 
his  report.  (Id.) 

22.  The  remedy,  in  this  court,  to  secure 
the  performance  of  bis  duty  by  a  re- 
feree, is  by  motion.  If  important,  for 
a  proper  review,  that  his  findings  of 
fact  shall  be  more  ample,  the  proper 
practice  is  a  motion  to  recommit  the  re- 
port with  directions  to  find  how  the 
fact  was  upon  the  evidence.  (Id.) 
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23.  The  suggestion  in  Grant  agt.  Moree 
(22  N.  Y.,  323),  that  this  court  would 
perhaps  grant  a  new  trial  for  a  ref- 
eree's refusal,  in  settling  the  case,  to 
find  upon  all  the  issues,  disapproved. 
(/*) 

See  ADMISSIONS.     (Id.) 
COMPTROLLER.     (Id.) 
EYECUTORS  AND  ADMINISTRATORS. 


NEW  TRIAL.    (Id.) 
TRIAL.    (Id.} 

RELEASE.  . 

1.  An  assignment,  or  release  cannot  be 
contradicted  and  made  to  include  de- 
mands which  its  terms  exclude.     As  a 
general  rule,  nothing  can  be  added  to 
the  subjects  contracted  for.  by  parol 
proof  which  extends  the  contract  be- 
yond the  subjects  specified  in  it.  (How- 
lett  agt.  Howlett,  56  Barb.,  467.) 

2.  When  the  subjects  are  specifically  sta- 
ted in  the  cootract,  and  they  are  as- 
signed or  released,  and  there  is  added 
thereto  a  general  release  or  assignment 
of  all  other  claims,  demands  or  proper- 
ty, as  a  general  rule  it  will   be  held 
t  hat  the  general  words  do  not  enlarge 
the  scope  and  effect  of  the  instrument  ; 

•  bat  that  it  operates  only  upon  the  sub- 
jects specifically  stated  in  it.  (Id.) 

'1.  When  the  words  used  in  a  release 
are  general,  the  true  question  is,  may 
they  rot  have  been  intended  to  include 
a  particular  claim,  by  the  language 
used;  and  if  they  may,  then  extra- 
neous evidence  may  be  given,  to  apply 
the  ambiguous  words  to  their  true 
subjects.  (Id.) 

4.  Where  the  terms  of  a  release  were 
that  one  party  released  and  assigned  to 
the  other  '<  all  claims  upon  the  estate 
of  P.  H.,"  which  she  had  "  of,  in  and 
to  the  estate,  real  and  personal,  of  P. 
H.,  deceased,"  except  certain  personal 
property  ;  Hdd,  that  there  was  no 
limitation  of  the  claims  assigned  and 
released,  except  that  they  were  such 
as  the  releasor  had  against  the  estate 
(real  and  personal)  of  P.  H.  And  that 
it  was  competent  to  prove  by  parol,  in 
aid  of  the  construction  of  the  instru- 
ment, admissions  of  the  releasor  as  to 
the  payment  of  a  claim  of  $1,000,  the 
ultimate  liquidation  or  reimbursement 
of  which  was  to  come  from  the  pro- 
ceeds of  the  i^al  estate,  and  which  the 
parties  had  treated  as  a  claim  upon  the 
real  estate,  although  it  was  not  strictly 
of  that  nature,  in  a  legal  sense  ;  and 
that  the  parties  had  reference  to  it  in 
the  language  which  they  used.  (Id.) 

VOL.  XL.  43 


5.  Held,  also,  that  no  contradiction  or  en- 
largement of  the  scope  of  the  release 
was  produced,  or  any  violence  done  to 
its  language,  by  showing  that  in  fact 
the  parlies  intended  to  include  the 
$1,000  claim.  (Id.) 

See  EVIDENCE.    (Id.) 

RELIGIOUS  CORPORATIONS. 

1.  In  the  absence  of  any  statute  author- 
izing actions  in  favor  of  a  religious  cor- 
poration to  be  brought  in  the  name  of 
its  president,  the  president  of  such  a 
corporation  cannot  sue  upon  a  claim  in 
its  favor,  in  his  own  name.     (Lowen- 
thal  agt.  Wiseman,  56  Barb.,  490.) 

2.  The  designating  himself  as  the  presi- 
dent of  the  society  will  not  aid  him ; 
it  being  well  settled  that  such  an  ad- 
dition is  a  mere  description  of  the  per- 
son.   (Id.) 

REMOVAL  OF  CAUSES. 

I.  The  defendants  were  a  corporation 
created  by  the  laws  of  the  state  of 
Connecticut  having  its  principal  office 
for  the  transaction  of  Us  business  at 
New  Haven,  in  that  state,  where  the 
meetings  of  its  stockholders,  and  the 
sessions  of  its  directors  were  held,  and 
its  records  were  kept,  and  where  the 
governing  power  of  the  corporation 
acted  and  issued  its  orders.  The  cor- 
poration was  created  for  the  purpose 
of  carrying  freight  and  passengers,  by 
steamboats,  for  hire,  between  the  cities 
of  New  York  and  New  Haven,  and 
was  the  proprietor  of  a  line  of  steam 
boats  plying  between  those  cities : 

Held,  that  an  action  brought  against  the 
corporation,  in  a  court  of  this  state,  by 
a  citizen  tnereof,  was  a  proper  case  for 
removal  into  the  circuit  court  of  the 
United  States,  under  the  judiciary  act 
of  the  United  States  ;  notwithstanding 
it  appeared  that  the  corporation  had 
its  agencies,  docks,  warehouses,  &c.r 
necessary  to  the  carrying  on  of  its  said 
business,  established  at  Peck  slip  in  the 
city  of  New  York.  (Kranshaar  agt. 
The  New  Haven  Steamboat  Company, 
7  Robt-,  356.) 

See  CORPORATIONS.    (Id.) 

REMOVAL  TO  U.  S.  COURT. 

1  Where  the  petition  to  remove  a  cause 
from  the  state  to  the  United  States 
court,  (after  stating  that  one  of  the  par- 
ties is  a  resident  of  another  state),  avers 
positively  that  the  matter  in  dispute  in 
the  suit,  and  for  which  the  suit  is 
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brought,  exceeds  the.  sum  of  $500,  exclu- 
sive of  costs,  it  makes  a  case  directly 
•within  the  12th  section  of  the  act  of 
congress  of  1789.  And  the  right  of 
removal  depends  upon  the  facts  as  they 
exist  when  the  suit  is  commeucea. 
(Roberts  agt.  Nelson,  ante,  387. 

2.  Where,   by  the   record    in  the   state 
court,  it  must  be  held  that  the  matter 
in   dispute,   when   the   suit  was  "com- 
menced, exceeded  the  sum  of  $500,  ex- 
clusive of  costs,  and  the  cause  is  prop- 
erly removed  into  the  U.  S.  court,  the 
jurisdiction  of  the  latter  court  attaches, 
and  having  once  attached,  no  subse- 
quent event  can  divest  it.     Therefore, 
the  reduction   of  the   amount  of  the 
claim  by  the  declaration  filed  in  the 
U.  S.  court,  cannot  atiect  the  question. 
(Id.) 

3.  Where  the  plaintiff  in  his  declaration, 
in  the  U.  S.  court,  asserts,  with  other 
causes  of  actiou,  a  claim  to  recover  as 
assignee,  which  he  has  no  right  to  assert 
iu  that  court,  it  cannot  be  allowed  to 
give  him  the  right  on  his  own  motion, 
to  send  or  remand  the  entire  case  back 
to  the  state  court,  and  deprive  the  de- 
fendant of  a  right  to  a  trial  in  the  U.  S. 
court,  of  the  other  causes  of  action. 
(Id.) 

4.  Nor  is  it  a  ground  for  granting  the 
motion  to  remand  the  entire  suit  to  the 
state  court  that  if  the  claim  as  assignee 
be  stricken  out,  the  other  claim  will, 
with  the  interest,  not  amount  to  over 
$500,  exclusive  of  costs  ;  as  the  juris- 
diction of  the  U.  S.  court  over  the  case 
having  become   complete  when  it  was 
removed,  cannot  be  ousted  by  the  ac- 
tion of  the  plaintiff  in  inserting  such  a 
claim.    Nor  is  the  insertion  of  such  a 
claim  a  ground  for  remanding  so  mueh 

of  the  case  as  concerns  such  claim. 
(Id.) 

RENT. 

See  LEASE.     (GRobt.) 

TAXES  AND  ASSESSMENTS.    (1  Lans- 
vng.) 

REPAIRS  ON  CANALS. 
See  PUBLIC  OFFICES.    (42  N.  T.) 
REPLEVIN.    " 

1.  An  affidavit  in  replevin  in  justice's 
court,  under  the  tenth  subdivision  of 
section  53  of  the  Code,  stating  that  the 
actual  value  of  the  property,  according 
to  the  deponent's  best  judgment  and 
belief,  is  $100,  is  sufficient  to  give  the 
justice  jurisdiction.  It  is  not  necessary 


that  the  affidavit  should  state,  in  terms 
that  the  value  of  the  property  claimed 
does  not  exceed  $100  (Dennis  agt. 
Crittenden,  42  N.  Y.,  542.) 

2.  And  although,  upon  the  trial  of  the 
action,   it  appears    that   the  property 
claimed  does  exceed  $100  in  value,  the 
justice  still  does  not  lose  jurisdiction, 
that  depending  exclusively  upon   the 
statement  of  the  affidavit  "with  refer- 
to  value.     (Id.) 

3.  The  common  law  action  of  replevin, 
and  its  modifications  by   the   Revised 
Statutes  and  the   Code  of  Procedure, 
considered.      (Stauff    agt.    Maker.  2 
Daly,  142.) 

See  BAILMENT.    (56  Barb.) 

REPUGNANT  PROVISION. 
See  WILL.     (42  JV.  Y.) 

RESIDENCE. 

1.  Where  it  appeared  from  the  affidavits 
used  on  the  motion,  that  the  defendant 
left  the  city  of  Hamilton,  Canada,  where 
he  had  resided  and  done  business  for 
several  years  as  a  grocer,  on  the  24th 
of  September,  1870 — having  always 
been  A  British  subject — and,  having 
previously  become  insolvent  and  sell- 
ing out  his  business  there,  and  come  to 
the  state  of  New  York  on  the  26th  of 
September,  with  the  intention  of  taking 
up  his  residence  in  this  state,  and  on  the 
3d  of  October  came  to  the  city  of  Buf- 
falo, with  the  intention,  in  good  faith 
to  reside  therein  permanently  ;  that  he 
left  Hamilton  with  the  intention  of  not 
again  returning  there  as  a  resident ; 
that  just  prior  to  his  arrest  he  wrote 
to  his  wife  (who  was  then  at  Hamilton), 
that  he  had  taken  up  his  residence  in 
Buffalo,  and  requested  her  to  come  to 
him — he  was  then  endeavoring  to  rent 
a  house  in  Buffalo  for  himself  and  fam- 
ily, and  that  they,  at  the  time  of  his 
arrest,  were  intending  to  move  to 
Buffalo,  and  would  have  done  so,  but 
for  the  arrest,  the  day  after  such  arrest. 

Held,  that  the  attachment  be  set  aside  as 
unauthorized — the  defendant  was  a  res- 
ident of  this  state.  (Tlie  question  of 
residence  and domicil  discussed.)  (Brown 
agt.  Ashbough,  ante,  260.) 

RES  INTER  ALIOS  ACTA. 
See  ESTOPPEL.    (1  Lansing.) 

RESPONDEAT   SUPERIOR. 
See  MASTEB  AND  SERVANT.  (6  Bobt. ) 
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EES  JUDICATA. 

See  REFERENCE.    (7  Bobt.) 

SUPPLEMENTARY       PROCEEDINGS. 

(Id.) 
ESTOPPEL,     (1  Lanting.) 

RESTITUTION. 
See  APPEAL.   (7  Bobt.) 

RIPARIAN   OWNERS. 

3.  The  public  have  no  right  to  nee 
\vharvea  erected  by  the  owners  of 
lands  adjacent  to  the  navigable  waters 
of  tne  East  River,  within  the  perman- 
ent water  line  of  the  city  of  Brooklyn, 
although  such  wharves  extend  beyond 
Jow  water  mark  and  and  were  erected 
without  the  consent  of  the  state.  If  the 
Btate  sees  fit  to  permit  such  structures 
to  remain,  no  private  individual  has 
any  right  of  entry  upon  them  without 
the  consent  of  the  owners.  (  Wetmore 
agt.  Brooklyn  Gas  Light  Co..  42  N.  *Y., 
384.) 

•2.  The  title  of  the  riparian  owners  to 
lands  acquired  by  erecting  and  filling 
in  wharves  or  bulkheads  on  the  lands 
under  water,  as  far  as  the  permanent 
water  line,  under  the  authority  con- 
ferred by  the  legislature  (Laws  of  1848, 
chap.  156;  Laws  of  1850,  chap.  313), 
is  not  held  subject  to  any  right  in  the 
public  to  use  the  same.  (Id.) 

3.  Even  if  these  acts  are  void,  as  appro- 
priating public  property  to  local  or 
private  purposes  without  the  assent  of 
two  thirds  of  the  legislature,  it  is  the 
right  of  the  state,  not  of  any  individual 
that  is  violated.  Such  u  violation  does 
not  give  to  individuals  the  right  to 
enter  upon  the  lands  for  any  purpose. 
(Id.) 

SALE 

<1.  At  common  law,  accepting  from  a 
party  his  written  agreement  to  deliver 
goods  at  a  specified  price,  "  cash  upon 
.  such  delivery,"  implied  a  promise  to 
pay  the  price  when  the  goods  should 
be  delivered,  which  furnished  sufficient 
consideration  for  the  agreement  to  de- 
liver, and  rendered  the  contract  valid 
and  binding.  (Justice  agt.  Jjanq,  42 
Jf.  Y.,  493.) 

2.  The  signing  such  an  instrument  by  a 
vendor   takes  the   contract  out  of  the 
statute  of  frauds  and  binds  him  although 
it  is  not  subscribed   by   the   vendee. 
(Id.) 

3.  The  object  of  the  statute  is  to  compel 
the  production  of  written  evidence  of 


the  terms  of  the  contract,  against  the 
party   sought  to   be  charged  thereon. 

4.  It  is  not  essential  to  the  liability  of  the 
party  sought  to  be  charged,  that  there 
be  mutuality  of  obligation  ;   and  the 
fact  that  the  contract  may  not  be  en- 
forceable against  one  party,  because 
not  subscribed  by  him.  is  no  defense  to 
the  other,  by  whom  it  is  subscribed. 
Consideration  is  necessary,  but  mutu- 
ality of  obligation  is  not.     (Id.) 

5.  Accordingly,  the    defendants  having 
subscribed  and  delivered  to  the  plain- 
tiff the  following  memorandum : 

"  New  York,  13th  May,  1861. 
"  We  agree  to  deliver  P.  S.  Justice 
one  thousand  Enfield  pattern  rifles, 
with  bayonets,  no  other  extras,  in  New 
York,  at  eighteen  dollars  each,  cash 
upon  such  delivery :  said  rifles  to  be 
shipped  from  Liverpool  not  later  than 
July  first,  and  before  if  possible. 

"  W.  BAILEY  LANG  &  Co." 

Held,  that  this  was  a  valid  instrument, 
ment,  binding  them  to  deliver  the  rifles 
according  to  its  terms. 

6.  Comyn's  definition  of  the  six  essentials 
to  a  simple  contract,  viz. :  "  1st.  A  per- 
son  able   to   contract.     2d.    A  person 
able  to  be  contracted  with.   3d.  A  thing 
to  be  contracted  for.     4th.  A  good  and 
and  sufficient  consideration,  or  quid  pro 
quo.     5th.  Clear  and  explicit  words  to 
express  the  contract  of  agreement.  6th. 
The  assent  of  both  the  contracting  par- 
tiss.    Approved.    (Id.) 

See  EVIDENCE.    (Id.) 

LOCAL  AND  PRIVATE  ACTS.    (Id.) 
MORTGAGE.    (Id.) 
STATUTE  OF  FRAUDS.    (Id.) 
TITLE.    (Id.) 

7.  One  who  voluntarily  parts  with  his 
goods,  on    a    sale    thereof,    although 
thereto  induced  by  the  false  and  fraud- 
ulent representations  of  the  buyer,  can- 
not recover  their  value  from  a  third 
pereon  who  has  purchased  them  from 
the  fraudulent  buyer,  for  value,  and 
without  notice.    (Craig  agt.   Marsh, 
2  Daly,  Qi.) 

8.  One  V.,  falsely  representing  himself 
to  the  plaintiff  to  be  the  agent  of  the 
defendant,  induced  plaintiff  to  sell  and 
deliver  to  An  certain  goods,  which  V. 
immediately  sold,  in  the  regular  way, 
to  the  defendant,  for  va_lne,  without 
notice  of  the  plaintiff's  rights.    Held, 
that  by  delivery  of  the  goods  the  plain- 
tiff conferred  upon  V.  an  apparent  right 
of  property,  and  he  could   not  recover 
the  price  from  the  defendant.     (Id.) 

9.  The  owner  of  goods  who,  by  his  con- 
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duct,  enables  another  to  assume  the 
credit  of  their  ownership,  whereby  a 
third  person  is  led  to  purchase  them  in 
good  faith,  cannot  recover  either  the 
goods  or  their  value  from  the  buyer. 
It  is  not  necessary  that  the  owner 
should  stand  by  and  permit  the  sale. 
(McCauley  agt.  Brown,  2  Daly,  426.) 

10.  It  being  unlawful ,  by  a  city  ordinance, 
for  any  one  to  take  out  a  license  as  a 
public  cartman,  except  the  actual  own- 
er of  the   cart  licensed :     Held,   that 
where  the  owner  of  a  cart  permitted 
another  to  take  out  a  license  for   his 
cart,  it  WHS  tantamount  to  a  declaration 
of  ownership  by  the  licensee,  with  the 
owner's  knowledge  and  consent,  and 
the  latter  will  be  estopped  from  claim- 
ing ownership  as  against  a    bona  fide 
purchaser  of  the  cart  from  the  licensee. 
(Id.) 

11.  The  plaintiff  sold  goods  to  C.,  to  be 
paid  for  on  delivery  after  their  arrival 
in  New  York.  On  their  arrival  in  New 
York,   C.,  on    the    pretense    that    he 
desired  to  examine  the  goods,  induced 
the  plaintiff's  agent  to  give  him,  for 
that  purpose,  the  carrier's  receipt  for 
the  goods.     Upon  the  receipt  thus  ob- 
tained the  carrier  delivered  the  goods 
to  C.,  who  forthwith  put  them  on  board 
the  defendants'    vessel    consigned    to 
Havana.     The  plaintiff 's  agent  learn- 
ed the  fact  the  next  day,    and  on  the 
following  dav,  and  a  few  hours  before 
the  sailing  of  the  defendants'  vessel,  he 
demanded  the  goods  from  the  defend- 
ants, and  offered  to  pay  the  freight  and 
to  indemnify  them  in  a  bond  for  double 
the  value  of  the  goods.     The  defend- 
ants refused  to  unship  the  goods,  un- 
less indemnified  in  the  sum  of  $50,000, 
as  it  would  necessitate  moving  a  large 
part  of  the  cargo,  and  delay   the  voy- 
age a  day  or  two.     Held,  (1)  Thatthe 
delivery  of  the  carrier's  receipt  to   C. 
was  not,  under  the  circumstances,  a 
delivery  of  the  goods  to  him,  nor  a 
•waiver  of  payment  therefor,    so  as  to 
pass  the  title.      ('-2.)  That    as  it  was 
through  the  incautious  act  of  the  plain- 
tiff's  agent  that  C.  was  able  to    get 
possession  of  the   goods,   and   to  ship 
them    on    board    of    the  defendants' 
vessel, "the  latter,  being  innocent  par- 
ties, were  not  bound  to  detain  their 
vessel  and  unload  their  cargo  to  enable 
the  plaintiff  to  recover  hit  goods,  un- 
less they  were -indemnified  for  any  loss 
or  expense  they  might  thereby  incur. 
(3. )  The  burden  of  proof  was  upon  the 
defendants  to  •how  that  the  indemnity 
tendered  by  the   plaintiff  was  insuffi- 
cient to  cover  the  loss  or  damage  they 
would  incur  by  the   delay,   &.C.,   and 
having  failed  to  show  it,  they  were 


liable  to  the  plaintiff  as  for  a  conver- 
sion of  the  goods.  (4.)  The  issuing, 
by  the  defendants,  of  a  bill  of  lading 
of  the  goods,  furnishes  no  defense  to- 
such  an  action.  (Bassett&et.  Spofford. 
2  Daly.  432.) 

12.  A  person  who  accepts  a  delivery  of 

foods  manufactured  for  him  on  his  of- 
er  cannot  resist  an  action  by  the 
manufacturer  for  the  price,  on  the 
ground  of  a  breach  of  warranty  of 
quality,  without  showing  that  he  re- 
turned, or  offered  to  return,  the  goods 
as  soon  as  he  discovered  the  defect. 
(Pomeroy  agt.  Shaw,  2  Daly,  ^67.) 

13.  A  mere  objection  to  the  quality  of  an 
article,  by  the  defendant,  not  accom- 
panied by  an  offer  to  return  the  same, 
is  sufficient,  and  the  objection  is  waived 

by  the  defendant's  subsequently  re- 
ducing the  article  to  use.  (Id.) 

14.  An    unconditional  acceptance  by  a 
vendee  of  a  delivery    of  goods  on  a 
day  after  the  one  agreed  upon  for   the 
delivery,  is  a  waiver  of  any  claim  for 
damages  by  reason  of  the  delay.     (Id. ) 

15.  Where    the     plaintiffs,     being    sole 
agents  for    a  certayi  article   of  com- 
merce, received  orders  from  third  per-  , 
sons  for  such  article,  and  then  ordered 
the    goods    from   the    manufacturers, 
they  obtaining  and  delivering  them  to 
the    persons    giving  the  orders;    and 
their  mode   of  doing    business    was, 
upon   receiving    an  order  from  third 
persons,  to  order  from  the   manufac- 
turers  a  corresponding   quantity   for 
resale    by  themselves  to   the   parties 
giving  the  order  ;   and  the  defendants 
gave  the  plaintiffs  an  order  whereby 
they  were  directed  to  order  a  specified 
quantity    of  such    article,    and    they 
were  to  sell  the  same  to  the  defend- 
ants: 

Held,  that  snch  facts  created  a  sale  by 
the  plaintiffs  to  the  defendants.  That 
the  mere  styling  themselves  "  agents" 
did  not  take  from  them  the  character 
of  principals,  if  they  were  in  fact  such, 
in  their  dealing  with  the  defendants. 
(Meyer  agt.  Fiegal,  7  Bobt.,  122.) 

16.  Held,  also,  that  if  the  plaintiffs  had 
proved  that  upon  receiving  the  defend- 
ant's order  they  purchased  the  goods 
of   the   manufacturers    and   paid    for 
them,  and  had  them  ready  for  delivery, 
such  proof  would  have  shown  a  cause 
of   action  in   their  favor,  against  the 
defendants.    And  that  it  was  therefore 
erroneous  to  exclude  evidence  tending 
to  establish  those  facts.  (Id.) 

17.  Held,  further,  that  all  objection,  that 
the   acceptance   of   the   order  by  th& 
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plaintiffs  was  qualified,  and  that  there 
was  no  averment  that  such  qualifica- 
tion was  agreed  to  by  the  defendants, 
was  obviated  by  the  fact  that  part  of 
the  goods  were  delivered  to  and  ac- 
cepted by  the  defendants,  in  part  per- 
formance of  such  contract,  after  and 
under  stfch  qualification.  (Id.) 

•See  AGREEMENT.     (56  Barb.) 
INSURANCE  (FiRE).    ( Id.) 

SALE  OP  CHATTELS. 

1.  To  maintain  an  action  of  breach  of  the 
implied  warranty  of  title,  on  a  sale  and 
delivery  of  a  chattel,  there  must  have 
been  a  retaking  of  the  property  by  the 
real  owner,  but  not  necessarily  eviction 
by  process  of  law.  The  vendee  may 
surrender  possession  to  the  claimant, 
and  assume  the  onus  of  proving  the 
superior  title.  (Bordewell  agt.  Colie, 
1  Lansing,  141.) 

12.  If  there  be  no  actual  dispossession, 
judicial  determination  against  the  ven- 
dee, establishing  the  paramount  title 
of  the  real  owner,  with  a  recovery  of 
the  valne  and  payment  of  the  recovery, 
is  tantamount  to  eviction.  (Id.) 

3.  A  warranty  of  title,  on  sale  of  per- 
sonal property,  is  similar  in  nature  to 
ihe  covenant  for  quiet  enjoyment  in 
deeds  of  real  estate,  and  should,  by 
analogy,  receive  like  construction.  (Id.) 

A.  The  vendor  of  a  chattel,  who,  after 
his  vendee  has  suffered  lawful  eviction, 
voluntarily  pays  the  latter's  claim  for 
indemnity,  may  proceed  against  his 
own  vendor  on  the  implied  warranty 
of  title;  and  he  may  also  give  a  cause 
of  action  by  assignment.  (Id.) 

See  EVIDENCE.    (Id.) 
GUARANTY.    (Id ) 
MORTGAGE  OF  CHATTELS.    (Id.) 

.8  iLE  OF  INFANT'S  REAL  ESTATE. 

See  COUNTY  COURT.     (1  Lansing,) 
INFANT.    (Id.) 

SALE  OF  LANDS. 

.See  JUDGMENTS  AND  EXECUTIONS.    (1 

Lansing.) 

TAXES  AND  ASSESSMENTS     fid.) 
VENDOR  AND  PURCHASER  OF  LANDS 

(Id.) 

SAVINGS  BANKS. 

1.  A  statute  which  is  inconsistent  with 
some  of  the  provisions  of  a  former 
Mature,  impliedly  repeals  the  latter, 
eo  far  as  the  provisions  are  incompati- 


ble with  each  other,  leaving  the  form- 
er law  in  full  force  and  effect  in 
all  other  respects.  Subsequently  to 
the  passage  of  the  general  statute  of 
1853  (Laws  of  1853;  ch.  257),  which 
requires  all  savings  banks,  then  or 
thereafter  to  be  created  in  the  conntiea 
of  New  York  and  Kings,  shall  pay  in- 
terest on  deposits,  at  the  rate  of  one 
percent,  pA-  annum  greater  on  sums 
of  $500  and  nnder,  than  on  sums  ex- 
ceeding $500,  the  act  incorporating  the 
defendant  as  a  savings  bank  was  pas- 
sed. By  the  latter  act,  the  defendant's 
trustees,  were  required  to  regulate  the 
rate  of  interest  to  be  allowed  to  all 
depositors  without  distinction,  so  that 
the  latter  could  receive  a  ratable  pro- 
portion of  all  the  profits  of  the  defend- 
ant's business,  and  provision  was  made 
for  the  distribution  of  surplus  moneys, 
from  time  to  time,  among  depositors. 
The  defendant's  trustees,  having  fixed 
tha  rate  of  interest  on  all  deposits  at  5 
per  cent.,  the  plaintiff,  a  depositor  of 
$550,  sues  for  an  aditional  one  per  cent, 
interest  upon  that  amount.  Held,  on 
demurrer  to  the  complaint,  that  he 
could  not  recover.  (  Werner  agt.  Ger- 
man Savings  Banks,  2  Daly,  406.) 

See  BAILMENT.    (Id.) 

SCHENECTADY    ASTRONOMICAL 
OBSERVATORY. 

cSee  CONSTITUTIONAL  LAW.    (42  N.  T.) 

SCHOOL  DISTRICT. 

1.  The  trustees  of  a  school-district  may 
acquire  an  interest  in  land  as  tenants 
in   common   with  others.     (King  agt. 
Phillips,  1  Lansing,  421. 

2.  The  trustees  of  a  school-district  built 
a  school-house  upon  certain  premises, 
and  afterwards  the  legislature  legalized 
the  site,  and  authorized  "the  trustees  to 
acquire  title  thereto,  and  they  there- 
upon purchased  an  undivided  interest 
in  the  premises  occupied :    Held,  the 
trustees  were  tenants  in  common  with 
the  other  owners.     (Id.) 

See  TENANT  IN  COMMON.    (Id.) 

SEDUCTION. 

1.  In  an  action  by  a  father  for  the  seduc- 
tion of  a  daughter,  proof  of  a  want  of 
chastity,  loose  conduct  and  bad  char- 
acter of  the  latter  is  always  admissible 
in  mitigation  of  damages,  and  particu- 
lar instances  thereof  may  be  given  in 
evidence.  (Hogan  agt.  Cregan,  6  Bobt., 
138.) 

'       \ 
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2  A  party  is  only  concluded  by  the  an- 
swers given  by  a  witness  on  cross-ex- 
amination, as  to  such  matters  as  are 
merely  collateral,  and  not  as  to  those 
which  are  pertinent  to  the  issue.  (Id.) 

3.  To  constitute  seduction,  it  is  necessary 
for  the  seducer  to  employ  arts  to  over- 
come the  resistance  of  the  seduced,  and 
by    wiles    and    persuasions,   without 
force,  debauch  her.  (Id.) 

4.  Mere    criminal    connection,   per    se, 
does  not  constitute  seduction.    It  may 
be  the   result    of   an  agreement,  the 
proposition     for     which     may     have 
originated  with  the    female,  or    into 
which  she   may  have  entered  coolly 
and   deliberately,   well   knowing  the 
consequences,  in  order  thereby  to  ob- 
tain some  coveted  pecuniary  or  other 
advantage.       Such    a   criminal    inter- 
course does  not  fall  within  the  ordinary 
and  popular  acceptation   of  the  term 
"  seduce,"    to    which    the    law    also 
ascribes  a  different  definition.  (Id.) 

5.  So,  too,  the  criminal  connection  may 
have  beeu  procured  entirely  by  force  ; 
in  which  case,  the  offense  is  not  seduc- 
tion, but  rape.     (Id.) 

6.  Where    a  question    is   raised    as    to 
the  seduction  by   the  defendant  of  a 
daughter  of  the   plaintiff,   by  a  con- 
tradiction between  her  testimony  and 
that  of  the  defendant,  evidence  of  pre- 
vious unchaste  conduct,  on  her   part, 
may  be  received,   as  tending  to   cor- 
roborate   tne    defendant's    statement. 
Hence  a  charge  to  the  jury  that  they 
have    a   right    to    consider    evidence 
.offered  by  the    defendant   tending  to 
prove  the   previous  want  of  chastity 
of  the   daughter,  in   connection  with 
other    evidence,    KS    bearing    on    the 
question    of    actual  seduction,  is  not 
erroneous.     (Id.) 

7.  In  actions  for  seduction,  mere  criminal 
intercourse,    alone,    is    not    sufficient 
ground  for    exemplary  damages.      It 
and  its  results,   however,  entitle  the 
master  or  employer  of  the  female  who 
is  a  party  to  it,  who,  at  the  time  of  the 
intercourse,  had  a  right  to  her  services, 
to  recover  compensation  for  any  im- 
pairment of  that  right  therebv,  and  for 
such  expenses  as  he  may  legitimately 
incur,  or  be  legally  liable  for,  by  reason 
thereof.     (Id.) 

8.  After  the  introduction  of  evidence  on 
the  trial  tending  to  establish  a  seduc- 
tion by  the  defendant  of  the  daughter 
of  the   plaintiff,  all  evidence  properly 
admissible  on  the   assumption  that  it 
had  occurred,  should  be  received,  be- 
cause the  jury,  if  they  should  find  that 
there  was  a  seduction,  have  a  right  to 
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punish  the  defendant  by  exemplary 
damages.  Hence  proof  of  money  paid 
bv  the  plaintiff  in  consequence  of  the 
illness  of  his  daughter  arising  from  her 
illicit  intercourse  with  her  supposed 
seducer  is  admissible.  (Id.) 

9.  Any  error  in  the  exclusion  of  such, 
proof   is  cured  by  the  finding  of  the 
jury  that  there  was  no  seduction,  an 
those  expenses  were  not  recoverable 
unless  the  contrary  were  true ;  and  the 
judgment  should  not  be  reversed  there- 
for.    (Id.) 

10.  If,  at  the  time  such  expenses  are  in- 
curred, the  daughter  is   over  twenty 
years  of  age,  no  legal  obligation  rest* 
on  the  father  to  incur  them ;   and  he 
cannot   by    voluntarily   taking    upon 
himself  a  duty  .not  imposed  by  law, 
cast    upon    the    defendant    a    burdens 
which  otherwise  he  would  not  have  to> 
bear.     (Id.) 

SELF-DEFENSE. 
See  CRIMINAL  LAW.    (42  JV.  Y.) 

SERVICE. 

1.  Service  of   notice  of  appeal    from    » 
justice's  judgment,  on  one  member  of 
the  board  of  commissioners  of  excise 
of  a  county,  is  no  service  on  the  board. 
(Metcalf  agt.  Garlingkouse,  ants,  50). 

2.  Such  a  notice  is  in  the  nature  of  pro- 
cess, and  its  due  service  upon  all  tha 
members  of  the   board  is  necessary  to 
confer  jurisdiction  upon  the  appellate 
court,  to  hear  the  appeal.     (Id.) 

3.  Where  one  party  is  bound  to    avail 
himself  of  a  covenant,  to  give  notice 
within  a  certain  time,  and    the  other 
directs  the  notice  to  be  sent  to  him  by 
mail,  it  is  sufficient  if  it  is  deposited  in 
the  post-office  within  the  time,  though 
it  does  not  reach  the  other  party  until 
a  day  or  two  afterward.     (Reed  agt. 
St.  John,%  Daly,  213.) 

See  COMMON  CAKRIEK.    (Id.) 

SET-OFF. 

See  JUDGMENT.     (7  Bolt.,) 

COUNTERCLAIM.     (1  Lansing,) 

SETTLEMENT. 
See  PARTNERSHIP.     (42  N.  Y.) 

SEWERS  AND  DRAINS. 

1.  Where  sealed  proposals  for  bids  for 
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the  construction  of  a  sewer  or  drain, 
under  an  ordinance  of  the  corporation 
of  the  city  of  New  York,  are  in  all  re- 
spects regular,  the  publicly  opening 
the  bids  and  the  awarding  of  the  con- 
tract to  the  lowest  bidder,  vests  in  the 
bidder  or  contractor,  from  that  time. 
a  right  of  which  he  cannot  be  divested 
•without  compensation,  and  also  creates 
a  corresponding  obligation  on  the  part 
of  the  corporation  to  the  contractor. 
(Matter  of  Protestant  Episcoj-al  Public 
School,  ante,  139.) 

2.  Therefore,  an  act  of  the  legislature 
which  prohibits  sewers  and  drains  to 
be  constructed  only  upon  a  specified 

plan,  not  before  in  use,  passed  after 
tne  time  such  contract  was  awarded, 
but  before  it  was  formally  executed, 
can  have  no  effect  upon  such  contract. 
(Id.) 

3.  The  act  of  1865.  in  relation  to  sewerage 
and  drainage  in  the  city  of  New  York, 
does  not  require,  by  its  terms  or  spirit 
that  the  croton   aqueduct  board  shall 
lay  out  the  whole  city  into  sewerage 
districts  and  file  maps  thereof,  before 
any  sewer  or  drain  can  be  constructed. 
(Matter  of  Protestant  and  Episcopal 
Public  Sclwol,  ante,  198.) 

4.  It  is  evident  from  the  language  of  sec- 
tions 4  and  5  of  said  act,  that  when 
the  map  or  plan  of  sewerage  of  any 
district  is  completed  and  tiled,  the  cro 
ton  board  may  invite  proposals  for  the 
work  contemplated  and  contract  there- 
for.   (Id.) 

5.  Where  it  appears   that  a  plan  of  the 
sewerage    of    a    particular   district — 
which   embraces  the   property  of  the 
petitioners,  has  been  adopted   by  the 
croton  board,  and  maps   thereot  filed 
in  the  offices  named  in  the  statute,  ex- 
cept that  of  the  common  council ;  the 
omission   to  tile   a  map  in  the  latter 
office,  is  not  fatal  to  the  validity  of  the 
proceedings  in  reference  to  the  assess- 
ment.    (/'/.) 

6.  The  adoption  of  a  plan  and  the  filing 
ol  the  maps  in  the  other  offices,  was  a 
sufficient  compliance  with  the  statute 
of  18&).    (Id.) 

7.  The  subsequent  alteration  of  the  sew- 
erage plan  of  the  district  is  not  avail- 
able to  the  petitioners,  as  the  right  of 
the  croton  board  to  make  such  alter- 
ation is  apparent  from  the  power  indi- 
rectly conferred  by  section  4  of  said 
act.     (Id.) 

8.  The     construction,    as  'well   as    the 
ordinary   and   proper    use,   of   public 
sewers,  in  the  city  of  New  York,  is 
not  a  nuisance ;    and  even  if,  in  such 
ordinary  and    proper   use,  navigation 


of  the  river  opposite  their  entrance 
should  be  obstructed  or  wholly,  des- 
troyed, no  action  would  lie.  (The 
•Hudson  Itiver  Railroad  Company  agt. 
Loeb,  7  Robt.,  418.) 

9.  But  any  unusual  or  improper  use  of 
such  sewers,  by  an  individual,  is  not 
protected  by  the  sanction  which  the 
legislature  has  given  to  their  construc- 
tion.    So  that  if,    in   any   unusual   or 
peculiar  use  of  them  by  an  individual, 
the  full  and  free  navigation  of  a  public 
stream  is  obstructed,  such  obstruction; 
becomes  a  common  nuisance.    (Id.) 

10.  Permission  by  the.'city  corporation  of 
New  York  to  the  owners  of  a  distillery 
to  connect  with  a  sewer,  for  the  pur- 
pose of  carrying  oft  water  or  fluid  that 
will  not  deposit  sediment  or  obstruc- 
tion, will  not  authorize  such  owners  to 
make  use  of  the  sewer  to  carry  off  re- 
fuse  matter,   such  as    "mash,"  from 
their  distillery,  which   forms  an  ob- 
struction in  the   river,   and    impedes 
navigation ;  where  there  is  a  condition, 
annexed  to  such  permission,  affixing  a 
penalty  for  allowing  any  substance  to 
now  into  the  stream  which  will  form, 
a  deposit,  tending  to  till  up  the  sewer 
or  basin.    (Id.) 

11.  Besides,  even  an  express  permission, 
from  the  corporation,  to  individuals,  to 
use  a  sewer  in  such  4  manner,  would 

.  be  no  shield  to  the  licenses.  In  that 
particular,  the  corporation  has  no 
power  to  make  lawful  what  would 
otherwise  be  a  public  nuisance.  (Id.) 

12.  Parties  causing  an  obstruction  in  the 
stream,  by  meaus  of  deposits  passing 
through  a  sewer,  cannot  claim  exemp- 
tion for  their  acts,  on  the  ground  that 
the  sewer  empties  itself  at  the  foot  of 
a  public  stream,  which  may,  at  any 
time,  at  the  pleasure  of  the  corpora- 
tion, be  extended  into  the  river  to  the 
exterior  bulkhead  line,  and  therefore 
the  tilling  up  of  such  streets  is  lawful: 
unless  they  can  show  direct  authority 
from  the    corporation   to  extend   the 
street,  after  the  corporation  has  com- 
plied with  all  the  provisions  of   law 
relative  to  opening  streets.  (Id.) 

See  NUISANCE.    (Id.) 

SHAM  ANSWERS. 
See  PRACTICE      (1  Lansing,) 
SHERIFF. 

7.  It  is  the  duty  of  an  officer,  in  execa- 
tmg  a  warrant  of  attachment  upon  the 
interest  of  one  member  of  a  partner- 
ship, to  take  into  his  possession  the 
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partnership  property. 
Orser,  42  If.  Y.,  132.) 


(Smith  agt. 


8.  There  is  no  distinction  in  this  respect, 
between  an  attachment  and  an  execu- 
tion. (Id.) 

See  LIEN.    (Id.) 

LOCAL  AND  PRIVATE  ACTS.    (Id.) 
JUDGMENTS  AND  EXECUTIONS.    (1 

Lansing.) 
TAXES  AND  ASSESSMENTS.    (Id.) 

SHIPPING  BILL. 

See  CONSIGNOR  AND  CONSIGNEE.      (56 
Barb.) 

SHIP'S  HUSBAND. 
See  PROMISSORY  NOTES.    (7  Robt.) 
SHIP  AND  SHIP  OWNERS. 

1.  It  is  the  owner  or  charterer  of  a  ship 
or  vessel,  only,  who  is  exempted  from 
liability  for  a  loss  occasioned^    by  fire 
•without  fault,  by  the  act  of  congress  of 
March  3,  1861,  "to  limit  the  liability 
of  ship  owners,"  &c.     (Rice  agt.  The 
Ontario  Steamboat  Co.,  56  Barb.,  384.) 

2.  A  steamboat  company,  receiving  goods 
at  Os<wego,  to  be  transported  to  Mon- 
treal, and  carrying  the  same  to  Qgdens- 
burgh  and  there  transferring  them  to  a- 
boat  owned  by  other  parties,  to  be  car- 
ried the  remainder  of  the  distance,  un- 
der a  general   arrangement    between 
them  and  the  company,   to   forward 
freight  for   the  company,   is  not  the 
owner  or  charterer  of  such  boat,  with- 
in the  letter  or  spirit  of  the  act  of  con- 
gress, so  as  to  be  entitled  to  claim  the 
exemption  provided  therein  for  losses 
occasioned  by  accidental  fire.     (Id.) 

See  CONSIGNOR  AND  CONSIGNEE.    (Id.) 

SHIPS  AND  VESSELS. 

See  PART  OWNERS.    (42  N.  Y.) 

1.  Where  a  person  enters  into  a  contract 
with  the  United  States  government  to 
build,  equip,  and  fit  out  a  steam  vessel 
for  it,  on  account  of  the  price  of  which, 
such  government  is  to  make  certain 
advances  as  the  work  progresses,  and 
have  a  lieu  upon  the  vessel  therefor, 
no  claim  on  such  vessel,  by  the  govern- 
ment, for  advances  made  by  it,  will 
injure  the  lien  on  such  vessel  acquired 
by  one  who  has  furnished  materials 
and  labor  for  building  the  same,  so  as 
to  destroy  the  validity  of  any  bonds 
given  by  such  contrnotor  to  "procure 
the  discharge  of  the  vessel  from  attach- 


ments   issued    to    enforce    such    lien 
(Coryell  agt.  ferine,  6  Roll.,  23.) 

2.  The  obligors  in  such  bonds  are  liable 
thereon  for  any  claim  of  a  creditor  that 
is  a  lien  on  the  vessel,  whether  it  can 
be  enforced  against  her  or  not.     Even 
if  the  United  States  government  had  a 
lien,  which  would  be   an   obstacle  to 
the  enforcement  of  the  creditor's  lien.     ' 
obligors  will  be  deemed  to  have  waived 
all  objection  on  that  ground,  by  exe- 
cuting bonds  to  procure  a  discharge  of 
the  attachment.     (Id.) 

3.  Where  the  United  States  government 
had  no  right  of  possession  under  a  con 
tract  for  building  a  vessel  for  it,  until 
completion,  or  default  of  the  contractor; 
Held,  that  the  mere  covenant  for  a  lieu 
by  it  on  the  vessel  for  advances,  con- 
tained in  the  contract,  was  ineffectual, 
as   are  all    liens  without    possession, 
when  not  created  by  statute.     Such  a 
contract  for  a  lien  creates  only  an  equi- 
table hypothecation.      Under  such  a 
contract  there  is  no  transfer  of  owner- 
ship, until  the  vessel  is  delivered  and 
accepted.      When   the  contract  itself 
provides  for  a  subsequent  delivery  and 
acceptance  of  the  vessel,  the  right  of 
the  government  to  take  possession,  on 
default,  and  finish  the  work,  implies 
that  until  that  time  the  possession  and 
ownership  continues  in  the  contractor. 
(Id.) 

4.  The  act  of  congress  of  July,   1862, 
which  puts  contractors  for  supplies  un. 
der  the  same  mi?itary  control  and  dis- 
cipline as  the  land  and  naval  forces  of 
the  United  States,  is  not  so  applicable 
to  vessels  or  their  appurtenances  as  to 
put  such  vessel,  or  indeed  the  supplies 
themselves,   under  the  control  of  the 
United  States  officers.     (Id.) 

5.  It  is  fully  settled  that  a  contract  for 
building  a  vessel,  or  furnishing  mate- 
rials,  or  doing  work  therefor,  is  no 
more  a  maritime  contract,  so  far  as  a 
lien  therefor  may  be  created,  on  such 
vessel,  by  state  laws  and  enforced  by 
state  courts,  than  building  a  house,  or 
doing  any  work  upon  any  article  by 
which  a  lien  may  accrue  upon  the  sub"- 
ject  of  such  work.     (Id.) 

6.  A  creditor  is  entitled  to  a  lien  for  the 
value   of  everything  necessarily  con- 
sumed, and  for  every  expenditure  ne- 
cessarily incurred,  in  completing  the 
work  performed    by  him,   and  is  not 
confined  to  the  mere  work  done  upon 
party  of   the  vessel,  or  materials  fur- 
nished  which   remain   as   part   of  its 
structure  or  equipment.     The  use  of 
the  preposition  "towards,"  as  well  as 
"for,"  in  the  statute,  ehowa  the  iutea- 
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tion  of  the  framers  of  the  statute  to 
include  all  materials  consumed,  as  well 
as  those  entering  into  the  composition 
of  the  vessel  or  any  of  its  appurten- 
ances. (Id.) 

7.  The  navigators  of  every  vessel,  espe- 
cially in  a  crowded  harbor,  have  a  right 
to  assume,  and  be  governed  by  the 
assumption,  that  every  one  navigating 
other  vessels  has  sufficient  knowledge 
of  navigation  to  avoid  injury  by  colli- 
sion, where  it  can  be  done,  and  will 
adopt  the  ordinary  means  used  for  the 
purpose ;  subject,  of  course,  to  those 
well-settled  rules  of  navigation  which 
have  been  adopted  in  consequence  of 
the  greater  facility  of  controlling,  at  a 
particular  time,  one  vessel  iu  her  course 
timn  another,  in  a  different  one.  or 
when  they  are  propelled  by  different 
means.  Even  then,  however,  the 
managers  of  each  vessel  have  a  right, 
•in-!  are  bound,  to  assume  that  every 
other  vessel  they  meet  will  follow 
those  rules  (Beck  agt.  The  East  Miner 
Ferry  Go.,  6  Mobt.,  %2.) 

&  Where  the  crew  of  a  row-boat  saw  a 
steamboat  approaching,  at  a  distance  of 
forty  or  fifty  feet,  and  could  easily  have 
taken  measures  for  their  safety  and 
avoided  all  danger,  an  opportunity 
which  they  missed  from  want  of  vigil 
ance,  and  a  collision  occurred :  Held, 
that  their  negligence  contributed  to  the 
disaster.  (Id.) 

9.  There  is  no  reason  why  the  usual  rule 
in  cases  of  maritime  collisions,  which 
which   presumes    against    the    vessel 
which  has  not  a  proper  lookout,  should 
not  apply   to   a  case  of  collision  in  a 
harbor,  although  one  of  the  vessels  is 
only  a  row-boat.    (Id.) 

10.  The  managers  of  a  steamboat  have  a 
right  to  suppose-,  when  the  oarsman  in 
a  row-boai  continues  to  row,  and  the 
helmsman  to  keep  the  boat  directly  ia 
their  track,  that  the  crew  have  snlli- 
•cieut  confidence  iu  their  skill  and  abil- 
ity to  escape  all  peril.     They  are  not 
•bound  to  assume  that  the  oarsman  will 
stop  rowing,  and  the  lie  1ms man  aban- 
don the  helm,  at  the  most  critical  pe- 
riod, iu  the  midst  of  an  overpowering 
current.     (Id.) 

11.  In  case  of  a  collision  between  a  steam- 
boat and  a  row-boat,   where  none  of 
the  persons  in  the  latter  stand  in  the 
light  of  either  employer  or  employed 
to  the  other,  each  one  is  chargeable 
with  the  negligence  of  his  comrades, 
as  well  as  his  own.     (Id.) 

12.  In  an  action  against  the  proprietors 
of  a  steamboat,  to  recover  damages  for 
causing  the  death  of  a  person  previously 


on  board  a  row  boat,  who  jumped  into 
the  water  to  avoid  the  consequence  of 
a  collision,  and  was  drowned,  whether 
the  peril  waa  caused  by  the  negligence 
of  the  defendants  is  a  matter  of  affirma- 
tive proof,  as  an  essential  part  of  the 
cause  of  action.  Hence  the  burden  of 
proving  such  negligence  rests  upon  the 
plaintiff.  (Id.) 

13.  Commissions  for  procuring  the  char- 
ter of  a  vessel  in  the  port  of  New  York 
are  payable  as  soon  as  the  charter  is 
effected,  and  do  not  depend  on  freight 
being  taken  or  earned,   or  upon   the 
voyage  being  completed.     (Brown  agt. 
Post,  Q  Mobt.,  l\\.) 

14.  The  per  centage  to  be  allowed  the 
ship  brokers  is  to  be  estimated  not  by 
the   ultimate   profits  actually  derived 
from  the  adventure,  but  by  what  they 
would  be,  if  it  were  successful.     (Id.) 

15.  The   plaintiffs,   being  ship   brokers, 
procured  for  the  defendants  a  charter 
of  a  vessel  for  a  voyage  from  New 
York   to  Cape  Town,  and  thence   to 
Mauritius  or  Batavia,  the  freight  to  be 
a  certain  sum  ($])  and  five  per  cent, 
primage,   iu   gold,    per  barrel.      The 
charter-party  provided  that  the  charter 
money  should  be  settled,   if  at  Cape 
Town  or  Mauritius,  at  a  certain   rate 
of  exchange  iu  sterling  (four  shillings 
and  two  pence)   for  the  price  so  fixed 
per  barrel ;  if  at  Batavia,  at  a  certain 
other  rate  of  exchange,  iu  the  currency 
of  the  country  (two  and  a  half  guilders) 
for  the  price  so  fixed.     No  cargo  being 
ever  supplied  to  the  vessel,  the  charter 
was  not  performed :     Held,   that  the 
plaintiff's  were  entitled  to  recover,  aa 
their  commissions,  five  percent,  on  the 
value  in  New  York  of  the  amount  of 
sterling  currency  susceptible  of  being 
earned  at  Mauritius,  under  the  instru- 
ment.     (Id.) 

SIDEWALKS. 

See  NEGLIGENCE.    (56  Barb.) 

SIGNATURE. 

See  EVIDENCE.     (1  Lansing.) 

SLANDER. 

1.  The  cases  of  Bush  agt.  Prosser,  (11 
N.  Y.,  347,)  and  Bisoee  agt.  S/MW,  (12 
Id.  67,)  settled  two  principles  in  the 
law  relative  to  actions  for  libel  and 
slander,  under  the  provisions  of  the 
Code.  1st.  That  mitigating  circum 
stances  may  be  pleaded  iu  connection 
with  a  general  denial  and  with  or 
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without  a  plea  of  justification.  Sd.  That 
all  matters  which  tend  to  disprove 
malice  may  be  pleaded  in  mitigation 
of  damages,  although  they  may  tend 
to  prove  the  truth  of  the  words  com- 
plained of.  (Dolevin  agt  Wilder,  7 
Hobt.,  319.) 

2.  These  principles  being  taken  in  con- 
nection with  the  law  as  it  stood  prior  to 
the  Code,  which  permitted  a  defendant 
to  give  in  mitigation  of  damages,  evi- 
dence, under  the  general  issue,  of  facts 
and  circumstances  which  induced  him 
to  believe  the  charge  true,  at  the  time 
he  made    it,  &a  tending   to    disprove 
malice ;  provided  such  facts  and  circum- 
stances did  not  tend  to  prove  the  truth 
of  the  charge;   the  further  principle 
shows   that    facts  and   circumstances 
which  induced  the  defendant  to  believe 
the  charge  true  at  the  time  he  made  it, 
may  now  be  pleaded  in  mitigation  of 
damages,  as  tending  to  disprove  malice, 
although  they  may  also  tend  to  prove 
the  truth  of  the  charge.  (Id.) 

3.  A  defendant  cannot  now  spread  on  the 
record  any   matters  that    he   pleases, 
and  then,  by  asserting  that  by  reason 
thereof  he  verily  believed  the  charge 
to  be  true,  at  the  time  he  made  it.  suc- 
cessfully resist  a  motion  to  strike  them 
out.     (Id. ) 

4.  Where  a  defendant  seeks  to  mitigate 
damages  by  pleading  facts  aud  circum- 
stances which  induced  him  to  believe 
the  charge  to  be  true,  at  the  time  he 
made  ic,  the  facts  and  circumstances  BO 
pleaded  must  be  such  as  would  reason- 
ably induce  in  the  mind  of  a  person 
possessed  of  ordinary  intelligence  aud 
knowledge,  a  belief  of  the  truth  of  the 
charge.    (Id.) 

5.  This    kind  of    evidence    is  admitted 
only   for   the    purpose  of    disproving 
malice  ;  aud  it  must  appear  from  all 
the  proof  at  the  trial,  not  only  that  the 
facts  and  circumstances  were  sucli  as 
•would  reasonably  induce  in  the  mind 
of  a   person  of  ordinary  intelligence 
and  knowledge  a  belief  of  the  truth  of 
the  charge,  but  also  that  the  defendant 
was  in  fact  thereby  induced  to  believe 
in  its  truth.  (Id. 

6.  The   pleading  should   show  that  the 
defendant  at    the  time  he    made  the 
charge,  knew  the    facts  and  circum- 
stances on  which   he  relies,    aud   lie 
should  either  expressly  aver  that  sucu 
facts  and  circumstances  induced  a  be- 
lief in  the  truth  of  the  charge,  at  the 
time  he  made  it ;  or  the  facts  and  cir- 
cumstances should  carry  with  them  a 
reasonable    presumption    that- he  be- 
lieved the  charge  to  be  true.    (Id.) 


7.  The  question  as  to  whether  there  was 
no  malice  in  making  the  charge,  or  if 
any,    then    to    what    extent,    is    one 
eminently  proper   to  be  submitted  to 
the  jury.      The   Code    has   made    no 
change  in  the  previous  law  on  this  sub- 
ject.    (Id.) 

8.  As   mitigating    facts    may   now    be 
pleaded,  the  rules  formerly  governing^ 
the    admission    of    evidence    thereof 
should  be  applied,  as  far  as  possible, 
to  the  pleading.    One  of  these  rules  of 
evidence  was  to  admit  proof  of  every 
fact  which  might  possibly  bear  on  the 
question  of  malice,  under  the  restric- 
tion now  no  longer  in  force,  that  it  did 
not   tend   to  prove  the  truth    of   the- 
charge.      Another  was,  that   if  there 
was  the  slightest  doubt  in  the  mind  of 
the  judge  as  to  whether  the  facts  pro- 
posed to  be  proven  tended  to  disprove- 
rnalice,  then  to  admit  the  evidence,  and 
submit  the  question  to  the  jury,  under 
proper  instructions.     (Id) 

9.  These    rules  should   now  be  applied 
upon  a  motion  to  strike  out  parts  of 
au  answer  setting  up  facts  ana  circum- 
stances   in    mititration     of    damages. 
(Id.) 

10.  Where  an  answer  sets  up  a  transac- 
tion, in  mitigation  of  damages,  without 
avering  that  the  defendants  knew  of 
it  at  the  time  he  made  the  charge ;   or 
that  by  it  he  was  induced  to  believe  the 
charge  true,  at  the  time  he  made  irr 
that  part  of  the  answer  will  be  strickeu 
out,  on  motion.    (Id.) 

11.  The  fact,  set  up  in  an  answer,  that 
previous  to  the  uttering  of    words  by 
the  defendant,  charging  the  plaintiff 
with   being  a  thief,  the  plaintiff    had 
enticed    away    the    defendant's     cus- 
tomers, and  interfered  with  his  busi- 
ness,  is  not  only  not  of   a  character 
which   should    uecessarilly    induce  a 
belief  in  the  truth  of  charge  made,  but 
is  not  sufficient  to  carry  with  it  a  pre- 
sumption that  the  defendant,  by  reason 
of  such  fact,  believed  the  charge  to  be 
true.  It  is,  therefore,  incumbent  on  the 
defendant  to  expressly  aver  euch  be- 
lief, in  hftf  answer.     (Id.) 

15J.  Such  an  allegation  in  answer  may, 
however,  be  retained,  on  the  ground 
that  it  tends  to  show  that  the  words 
were  uttered  in  the  heat  of  passion 
caused  by  the  acts  and  couduct  of  the 
plaintiff.  (Id.) 

13.  In  pleading  heat  of  passion  in  mitiga- 
tion, the  defendant  should  set  forth 
the  acts  and  language  of  the  plaintiff 
whicn  he  claims  caused  his  passion. 
(Id.) 
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14.  When  an  answer  setting  forth   the 
acts  and  language  of  the  plaintiff  in- 
terposed, ami  a  motion  made  to  strike' 
ont  parts  as  irrelevant,  the  only  duty 
devolving    on     the    court    is    to    see 
whether  the  matters  pleaded  can  by 
any   possibility   be    received    in   evi- 
dence.    If   so,    they    should    not   be 
stricken  out  ;  if  not,  they  sould  be.    If 
there  is  the  slightest  doubt  as  to  the 
matters  being  admissible,  or  one  as- 
pect in    which   proof   thereof   might 
possibly  be  admissible,  the  court  should 
refuse  'to  strike  out.    (Id.) 

15.  Although  proof  of  the  mere  fact  that 
at  the  time  of  uttering  the  words,  the 
defendant  saw  the  plaintiff  standing  on 
the  former's  stoop,  would  of  itself  be 
clearly   insufficient   to   mitigate  dam- 
ages, yet  when  the  act  was  character- 
ized by  the  previous  acts  and  conduct 
of  the  plaintiff,  it  may  or  may  not  be  a 
mitigating  circumstance,  according  as 
the  evidence  develops  particulars  and 
circumstances  which  cannot  be  inserted 
in  the  pleading.   (Id.) 

16.  It  would  be  a  fair  question  for  the 
jury  whether  the  grievances  thereto- 
fore suffered   by  the  defendant  were, 
by  seeing  the  plaintiff  standing  on  bis 
steps,  suddenly  brought  vividly  to  his 
mind,  and  he,  excited  by  a  sense  of  the 
wrongs  done  him,  thus  suddenly  flashed 
in  his  mind,  uttered  the  words.  (Id.) 

17.  In  an  action  for  slander,  the  defend 
ant,  either  before  or  since  the  Code  of 
Procedure,  could  not   prove,   for  the 
purpose  of  diminishing  the  plaintiff's 
damages,  any  act  or  declaration  of  the 
plaintiff  against  him,  unless  such  act  or 
declaration  formed  gart  of  the  resgeftce. 
(Richardson  agt.  Rorthrup,  56  Barb., 


18.  He  could  prove  the  general  bad  char- 
acter of  the  plaintiff,  and  any  circum- 
stances whicn,  at  the  time  the  words 
charged  were  spoken,  were  calculated 
to   irritate   and   excite  the  defendant, 
and  provoke  him  to  the  utterance  of 
the  words  complained  of  ;  but  it  is  no 
answer  to    the  plaintiff's    claim    for 
damages  for  slander,  tha%he  has  said 
or  done  anything  against  the  defend- 
ant, whether  actionable  or  not,  for  the 
purpose   of  reducing    such    damages  ; 
unless  such  act  or  declaration  actually 
excited  the  defendant  to  use  the  words 
charged  against  him.     (Id.} 

19.  But,  while  it  is  true  that  a  defendant 
may  not  prove  an  isolated  act  or  decla- 
ration of  the  plaintiff,  however  aggra- 
vating, which  took  place  at  some  time 
anterior  to  the  speaking  of  the  sland- 
erous words,  in  mitigation  thereof,  and 


which,  if  proved,  would  legally  show 
that  the  defendant,  instead  of  being- 
excited  thereby,  at  the  time  of  uttering 
the  words  charged,  was  rather  actua- 
ted by  a  spirit  of  revenge ;  still,  it  does 
not  follow  that  the  defendant  cannot 
prove  a  series  o/  provocations,  on  the 
part  of  the  plaintiff,  commencing  long 
anterior  to  the  speaking  of  the  words 
charged ;  provided  they  are  continued 
from  time  to  time,  down  to  and  at  the 
time  the  actionable  words  are  uttered. 
(Id.) 

20.  In  snch  a  case,  each  successive  repe- 
tition of  the  provocation  must  neces- 
sarily become  annoying  and  exciting  ;. 
and   although  there  be  no  motive  or 
spirit  of  revenge,  on   the  part  of  tha 
defendant,  the  excitement,  at  each  rep- 
etition of    the   provocation,    becomes 
intense  and  unbearable,  and  presents  a 
much  stronger  case  of  mitigation  than 
when  the  actionable  words  are  uttered 
npon  the  first  provocation  which  he  re- 
ceives.   (Id.) 

21.  But  it  must  appear,  in  order  to  make 
such  testimony    competent,    that    the 
provocation  was    continued  down  to- 
and  at  the  time  the  words  were  spok- 
en.    (Id.) 

SPECIAL  GUARDIAN. 

See  INFANT.     (1  Lansing.) 
CQUNTY  COURT.    (Id.) 

SPECIAL  TERM. 

1.  There  can  be  no  doubt  but  that  one- 
special  term  has  the  power  to  vacate  or 
modify  an  order  made  by  another  spe- 
cial te'rm.     (Matter  0/2V.  Y.  &  Oswego 
Midland  R.R.  Co.,  ante,  335.) 

2.  If,  however,  the  second  application  is- 
made  on  the  same  or  substantially  the 
same  grounds  as  the  first,  it  would  be 
a  most  indecent  exercise  of  judicial pmoer, 
to  interfere  with  the  first  order  ;  yet  it 
may  be  done,  and  there  is  no  known 
authority   to  review   or    vacate  such 
second  order.     (Id.) 

3.  But  if  the  first  order  was  obtained  ex 
parte,  or  the  party  on  his  part,  without 
any  fault  was  prevented  from  appearing 
at 'the  hearing,  and  injustice  has  been 
done  him,  it  would  be  the  duty  of  the 
court  to  open  the  default,  and  to  afford 
to  the  injured  party  such  relief  as  it 
should  deem  him  entitled  to,  and  the 
granting  of  such  relief  cannot  be  deem- 
ed as  an  improper  exercise  of  power. 
(/<*.) 

4.  Where  due  service  of  the  petition  and 
notice  required  by  the  general  railroad 
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act,  is  made  upon  the  owner  of  land  to 
be  taken  for  a  railroad,  the  court  ac- 
quires jurisdiction  to  make  the  appoint- 
ment of  commissioners  to  appraise  dam- 
ages, &c.  (Id.)  9 

5.  And  another  special  term,  upon  mo- 
tion, has  power  to  vacate  the  order 
made  appointing  such  commissioners, 
and  to  appoint  new  commissioners,  in 
its  discretion,  and  such  order  being  dis- 
cretionary is  not  appealable.  (Id.) 

See  DEFAULT.    (7  Robt.) 

SPECIFIC  PERFORMANCE. 
See  ALIEN.    (42^.  Y.) 

1.  A  party  seeking  specific  performance 
of  a  contract,  or  the  correction  of.  or 
relief  from,  a  mistake  therein,  is  bound 
to   show   himself  ready,   prompt  and 
•eager  to  perform    such   contract  and 
•correct  such  mistake  on  his  part.    An 
•unexplained  lapse   ol   time,   or  gross 
laches,  will  be  sufficient  to   bar  such 
•relief.  (Beers  agt.  Hendrickson,&Ilobt., 
53.) 

2.  A  court  of  equity  will  not  enforce  the 
specific  performance  of  a  contract  for 
the  rendition  of  mere  personal  services. 
A  temporay   injunction  cannot,  there- 
fore, be  sustained  as  a  means  of  enforc- 
ing such   performance.     (De   Pol  agt. 
Sohlix,  7  Robt.,  280. 

3.  An  injunction  is  granted  to   prevent 
the  breach  of  a  covenant  not  to  perform 
an  act  of  personal  character,  or  rela- 
ting to  personal  property,  ouly  on  the 
ground  that  the  performance  of  the  act 
would   produce  irreparable    damages. 
•Consequently,  when  no  damages  can 
result,   there    can    be    no    injunction. 
(Id.) 

4.  If  the  object  of  a  restrictive  clause,  in 
a  contract  for  personal  services  by  the 
defendant  as  a  danseuse,  is  to  prevent 
the  defendant  from  dancing  for  others, 
without    any    substantial    benefit    to 
arise  therefrom  to  the  plaintiffs,  an  in- 
junction should  not  issue  to  restrain  a 
breach  of  it.     (Id.) 

See  STATUTE  OF  FRAUDS.   (1  Lansvug,} 

STAMPS. 

1.  Notwithstanding  the  internal  revenue 
act  of  congress  required  all  stamps  to 
instruments  theretofore  issued,  to  be 
affixed  by  the  collector  of  internal  rev- 
enue, it  did  not  deprive  the  state  courts 
of  the  power  vested  in  them  bv  virtue 
of  section  327  of  the  Code,  which  pro- 
vides that  "  when  a  party  shall  give 
in  good  faith,  notice  of  appeal  from  a 


judgment  or  order,  and  shall  omit, 
through  mistake,  to  do  any  other  act 
necessary  to  perfect  the  appeal,  or  to 
stay  the  proceedings,  the  court  may 
permit  an  amendment,  on  such  terms 
as  may  be  just."  (Conpernoll  agt. 
Ketcham,  56  Barb.,  111.) 

2.  Although  the  section  of  the  act  of  con- 
gress which  allowed   parties   desiring 
to  use  in  court  instruments  which  had 
not   been   properly   stamped,  to  affix 
such  stamp  in  the  presence  of  the  court, 
and  thereupon  to  use  such  instruments 
in  evidence,  was  amended  so  as  to  re- 
quire such  stamps  to  be  affixed  by  the 
collector  of  internal    revenue,  yet  it 
was  not  intended  to  include  such  instru- 
ments as  were  in  the  nature  of  process 
of  courts  of  record.     ( Id.) 

3.  Nor  could  it  have  been   intended  to 
take  from  the  state  courts  the  power  to 
control  and  amend  their  process  as  they 
should  deem  proper,  provided  the  rev- 
enue contemplated  by  the  internal  rev- 
enue  act  was  secured  to  the  general 
government.    But  the  amendment  was 
intended  to  apply  to  such  instruments 
as  were  the  acts  of  individuals  or  cor- 
poiatioiis,  only.     (Id.) 

4.  After   the   respondent  has  appeared, 
generally,  on  an  appeal   to  the  county 
court,  and  has  noticed   the   cause   tor 
trial,  and  moved  the  trial  of  it,  it  is  too 
late  for  him  to  object  that  the  appeal 
has  not  been  regularly  effected,  for  the 
want  of  a  revenue  stamp  upon  the  no- 
tice of  appeal.     (Id. ) 

5.  Congress  has  no  power  to  prohibit  state 
courts  from  taking  jurisdiction  of  aii 
action,  for  the  want  of  a  revenue  stamp. 
(Id.) 

6.  Where  an  agreement  never  had   any 
revenue  stamp  affixed  to  it,  and  when 
it  was  offered  in  evidence  and  objected 
to  on  that  ground,  there  was  no   offer 
to  show   that  the  proper  stamp    was 
omitted   by  mistake,    inadvertance  or 
ignorance  of  the  requirement  of  the  in- 
ternal revenue  act  of  1865,  or  any  oth- 
er excuse  given  for  the   omission,  and 
no  offer  was   made  to  then   affix   the 
stamp  ;  ffel&,  that  the  agreement  was 
invalid,    and   was   therefore   properly 
excluded.     (Davey    agt.    Morgan,  5°6 
Barb.,  218.) 

7.  It  seems,  that  congress  had   as   much 
right  to  provide  for  the  forum  to  which 
the  question  of   good  faith  should  be 
submitted  for  decision,  and  to  determine 
whether  the  instrument  should  be  made 
valid,  as  it  had  to  declare  that  without 
a  stamp  it  should  be  void  :  and   when 
it  has  declared  that  the  omission  may 
at  any  time,  within  a  year,  be  obvia- 
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ted  by  a  particular  office  of  its  own  ap- 
pointment, no  court  can  stand  in  the 
place  of  the  legislature,  and  authorize 
it  to  be  made  valid  in  any  other  way. 
(Id.) 

8.  In  the  absence  of  any  adjudged  cases 
declaring  any  of  the  laws  of  congress 
for  raising  internal  revenue,  or  any 
of  their  provisions,  to  be  void,  it  is  too 
late  for  this  court,  after  the  usage  of 
the  power  has  so  long  continued,  to 
question  it  now.  (Id.) 

s>.  When  a  stamped  instrument  is  shown 
to  have  been  without  stamp  at  its  de- 
livery and  it  does  not  appear  that  the 
omisson  was  with  intent  to  defraud  the 
revenue,  it  will  be  presumed  to  have 
been  lawfully  stamped.  (Burnap  agt. 
Laley,  1  Laming,  111.) 

STANDING  CROPS. 
See  MORTGAGE.    (42  N.  T.) 

STATUTES 

1.  The  grammatical  rule,  w_hich  is  also 
the  legal  rule  in  construing  statutes, 
is,  that  when  general  words  occur  at 
the  end  of  a  sentence,   they  refer  to 
and  qualify  the  whole  ;  while,  if  they 
are  in  the  middle  of  a  sentence,  and 
sensibly  apply  to  a  particular  branch 
of  it,  they  are  not  to  be  extended  to 
that  which  follows.  Effect  of  substitut- 
ing or  for  nor  in  a  statute,  considered. 
(Coxon  agt.  Doland,  2  Daly,  66.) 

2.  The  execution  of  a  power  conferred 
by  statute  upon  a  public  officer,  con 
cerning  the   rights   of  third  persons, 
may  be  insisted  upon  us  a  duty,  al 
though  the  phraseology  ot  the   statute 
be    permisive.    and    not  'peremptory 
(Hogan  agt.  Deblin,  2  Daly,  184.) 

3.  A   statute,  which,  in   general  terms, 
gives  a  court  jurisdiction  and  cogniz- 
ance of  a  certain  class  of  actions,   ex- 
cep.'.  as  to    the  amount    of    damages 
which  may  be  claimed,  must  be  regard- 
ed as  repealing,  by  implication,  a  pre- 
vious statute,  by  which  the  court  could 
exercise  onlv   a   qualified  jurisdiction 
in  such  actions.     (Farley  agt.  De  Wa- 
ters, 2J)aly,  192.) 

See  ARREST.    (Id.) 

MARRIED  WOMEN.    <Id.) 
SAVINGS  BANKS.    (Id.) 
CONSTITUTIONAL  LAW.    (6  Robt.) 
NEW  YORK  (CITY  OF).    (Id.) 
SHIPS  AND  VESSELS.    (Id.) 

4.  The    act    creating    a     Metropolitan 
Sanitary  District  and  Board  of  Health, 
was  passed  in  1866,  (Sess.  Laws,  114,) 


and  the  act  of  1867,  "relating  to  the 
Metropolitan  Board  of  Health,  and  to 
the  duties  and  powers,  of  the  com- 
missioners of  said  board,"  &c.,  (Sen. 
Laws  2410,)  is  in  aid  of,  and  additional 
to.  the  former  act,  and,  in  its  effect,  ia 
to  be  regarded  in  pan  materia.  (Bum- 
ham  agt.  Acton,  7  Robt.,  395.) 

5.  The  act  of  1867,  is  a  public  and  not  a 
private  or  local  law,  -and  therefore  not 
exposed  to  the  constitutional  objection 
of  containing  other  subjects  than  those 
expressed  in  its  title.     (Id.) 

6.  The  act  of  1867,  being  constitutionally 
valid,  section  nine  of  that  act  deprives 
the  superior   court  of  jurisdiction  to 
entertain  any  motion  for  an  injunction 
against  the  boards  and  officers  named 
in  it.  (Id.) 

7.  The    act    creating    a     Metropolitan 
Sanitary     District     is    essentially    a 
penal,  and  therefore  a  public  act.  (Id.) 

8.  An  intent  to  repeal  afprevious  statute 
cannot  be  implied  from  the  tact  of  in- 
consistency,  when   an   intent    not  to 
repeal  is  expressed    in  the  latter  act. 
( The  People  ex  rel.  Sharkey  agt.  Kelly, 
7  Robt.,  592.) 

See  CONSTITUTIONAL  LAW.  (Id.) 
NATURALIZATION.    (Id.) 
RAILROAD  COMPANIES.  (Id.) 
STILWELL  ACT.   (Id.) 

9.  The  word  "person"  or  "persons," 
when  used  in  a  statute,  includes  cor- 
porations.     (The    United  Stales   Tele- 
graph  Co.     agt.    Tlie    Western  Union 
Telegraph  Co.,  56  Bark.,  46.) 

10.  A  thing  may  well  be  within  the  spirit 
of  a  statute,  although  not  within  the 
letter;  or  it  may  be  within  the  letter 
and  yet  not  within  the  spirit  of  it.  And, 
as  a  general  rule,  where  a  statute  is 
intended  to   abrogate  a  common  law 
right,  or  to  confer  a  right  not  vested 
by  the  common  law,  it  will  be  so  con- 
strued as  not  to  go  beyond  the  letter ; 
and  not  even  to  that  extent,  unless  it 
appears  to  be  according  to  the  spirit 
and    intent  of   the    act.     (Dewey  agt. 
Goodenough,  56  Barb.,  54.) 

11.  Revenue  and  duty  acts  are  not  penal 
acts  and  to  be  construed  strictly  ;  nor 
are  they,   on  the   other  hand,  acts  in 
favor  of  private  rights  and  liberty,  and 
therefore,  to  be  construed  with  extra- 
ordinary liberality.     They  are  to  be 
construed  according  to  the  true  import 
and  meaning  of  their  terms  ;  and  the 
legislative  intention,  when  ascertained, 
is  to  be  the  guide  in  interpreting  them. 
(Davy  agt.  Morgan,  56  Barb.,  218.) 
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See  AGREEMENT.  (Id  ) 
ASSESSMENT.  (Id.) 
COMMISSIONERS  or  HIGHWAYS. 

(Id.) 

INTERNAL  REVENUE.    (Id.) 
TAXES.     (Id.) 
TELEGRAPH  COMPANIES.    (Id.) 

STATUTE  OF  FRAUDS. 

1.  On  the  sale  of  a  specified  quantity  of 
grain,  part  of  a  cargo  stored  in  an  ele- 
vator, the  delivery  by  the  vendors  to 
the    vendees,    upon    payment  of  the 
agreed  price,  of  a  receipted  bill  of  sale, 
and  subsequently,  of  an  order  for  the 
grain  purchased,  drawn  upon  the  ele- 
vator by  the  person  upon  whose  ac- 
count the  cargo  was  stored,  and  who 
•was  superintendent  of   the    elevator, 
sufficiently  manifests   an  intention  to 
pass  the  title  and  renders  the  transac- 
tion an  executed  contract,  without  act- 
ual separation  or  delivery  of  the  prop- 
erty.    (Russell  agt.  Carrinaton.  42  S. 
Y.,  118.) 

2.  Accordingly,  where  the  plaintiffs  pur- 
chased 400  l/ushels  of  corn,  part  of  a 
specific  cargo  stored  in  an  elevator  on 
account  of  one  Wright  who  was  super- 
intendent of  the  elevator,  and  on  whose 
orders  only  the  person  in  charge  was 
authorized  to  deliver  grain ;  and  paid 
the  agreed  price,  receiving  from  the 
defendants  a  receipted    bill    thereof; 
and  the  defendants  thereupon  drew  an 
order  upon  Wright,  superintendent,  in 
favor  of  the  plaintiffs,  and  Wrignt,  on 
receipt  of  their  order,  drew  his  own 
order,  as  superintendent,  in  favor  of 
the  plaintiffs,  which  last  order  was  re- 
ceived  by  the  plaintiffs  from  a  clerk 
of  the  defendants,  left  by  them  with 
agents  and  by  their  agents  handed  to 
the  master  ot  the  vessel  by  which  the 
plaintiff's  intended  to  ship  the  corn,  but 
before  presentation  of  the  order,  and 
within  a  few  hours,  the  elevator  and 
its  contents  were  consumed.      Held,  in 
an  action  to  recover  back  the  purchase 
money  that  title  had    passed  to  plain- 
tiffs, and    the    property  was  at  their 
risk.    (Id.) 

3.  The  verbal  promise  of  A.  to  pay  the 
debt  of  B.  if  C.  will  discontinue  a  suit 
for  its  recovery,  then  pending  against 
B.  and  a  discontinuance  of  the  suit  in 
consideration  of  that  promise,  will  not 
sustain   a  recovery   by  C  against  A. 
(Duffy  agt,  Wunsch,  42  N.  Y.,  243.) 

4.  Such  a  promise  is  void  as  within  the 
statute  of  frauds.     (Id.) 

5.  A  verbal  promise  to  pay  the  debt  of  a 
third  person  to  the  plaintiff,  made  by 
the  defendant  upon  good  consideration 


moving  from  such  person,  will  support 
an  action  by  the  plaintiff  against  the 
defendant,  although  the  former  was 
not  a  party  to  the  agreement  and  it 
was  made  without  his  knowledge. 
(Barter  agt.  Bradley,  42  N.  Y.,  316.) 

6.  At  common   law,   accepting  from   a 
partv  his  written  agreement  to  deliver 
goods  at  a  specified  price,  "cash  upon 
such  delivery,"  implied  a  promise  to 
pay  the  price  when  the  goods  should 
be  delivered,  which  furnished  sufficient 
consideration  for  the  agreement  to  de- 
liver, and  rendered  the  contract  valid 
aifti  binding.     (Justice  agt.  Lang.   42 
N.  Y.,  493.) 

7.  The  signing  such  an  instrument  by  a 
vendor   takes   the  contract  out  of  the 
statute  of  frauds  and  binds  him  although 
it  is   not  subscribed   by   the   vendee. 
The  object  of  the  statute  is  to  compel 
the  production  of  written  evidence  of 
the  terms  of  the  contract,  against  the 
party   sought  to   be  charged  thereon. 
It  is  not  essential  to  the  liability  of  the 
party  sought  to  be  charged,  that  there 
be  mutuality  of  obligation  ;    and  the 
fact  that  the  contract  may  not  be  en- 
forceable against  one  party,  because 
not  subscribed  by  him,  is  no  defense  to 
the  other,  l»y  whom  it  is  subscribed. 
Consideration  is  necessary,  but  mutu- 
ality of  obligation  is  not.     (Id.) 

8.  Accordingly,  the    defendants  having 
subscribed  and  delivered  to  the  plain- 
tiff the  following  memorandum: 

"New  York,  13th  May,  1861. 
"We  agree  to  deliver  P.  S.  Justice 
one  thousand  Enfield  pattern  rifles, 
with  bayonets,  no  other  extras,  in  New 
York,  at  eighteen  dollars  each,  cash 
upon  such  delivery  :  said  rifles  to  be 
shipped  from  Liverpool  not  later  than 
July  first,  and  before  if  possible. 

"  W.  BAILEY  LANG  &  Co." 

Held,  that  this  was  a  valid  instrument, 
binding  them  to  deliver  the  rifles  ac- 
cording to  its  terms. 

9.  A  contract  for  the  sale  of  lands,  madtt 
by  an  authorized  agent,  but  not  refer- 
iug  to  the  principal,  or  signed  in  the  lat- 
ter's  name,  does  not  bind  the  principal  ; 
and  in  an  action  against   the  latter  to 
enforce  specific  performance,  proof  of 
the    signer's  agency   is   inadmissible. 

forris,  1  Lansiny,  282.) 


10.  So  held,  where   a  husband    having 
authority  to  sell,  made  a  contract  under 
seal  for  the  sale  of  his  wife's  lands,  in 
his  own  name,  without  disclosing  his 
agency.    (Id.) 

11.  Nor  is  the  receipt  of  a  portion  of  the 
purchase  money  by  the  principal,  and 
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his   subsequent    parol   promise  to  be 
bound  by  the  contract,  a  ratification 
.     thereof  by  him.    (Id.) 

12.  To  render  a  contract  for  sale  of  land 
signed  by  an  agent  in  his  own  name 
binding  on  the  principal,  his  agency, 
and  principal  must  appear  from  the  in- 
strument signed.  (Id.) 

See  CONTRACTS.    (Id.) 

STATUTE  OF  LIMITATIONS. 

1.  Where  the  employee  of    a  railroad 
company,  in  the  course  of  his  employ- 
ment,  commits  an  assault  and  battery 
npou  a  passenger,  about  to  enter  the 
cars,  without  a  ticket,  it  is  a  joint  tres- 
pass, for  which  a  joint  or  several  action 
against  either  the  principal   or  agent 
could  be  sustained.    (Priest  agt.  Hudson 
Jtiver  JR.lt.  Co.,  ante,  456.) 

2.  Such  an  action  is  barred  by  the  two 
years  statute  of  limitations.     (Id.) 

3.  A  mere  verbal  promise  not  to  plead 
the  statute    of   limitations,  in  case  a 
promissory  note  shall  be   suffered  to 
outlaw,  is  not  sufficient  to  avoid  the 
operation  of  that  statute,  if  pleaded  in 
an  action  on  the  note.      It    will  not 
avail   as  an    acknowledgment  of  in- 
debtedness, or  new  promise,  since  the 
Code  ($  110,)  because  not  in  writing  ; 
nor  as  a  contract,  because,  if  for  no 
other  reason,  it  is  without  considera- 
tion ;  nor  by  way  of  estoppel  in  pais, 
because  both  parties  were  equally  in- 
formed of  all  the  facts.     (Shapley  agt. 
Abbott,  42  N.  T.,  143.) 

4.  To  support  such  a  promise,  on  either 
ground,    would    be    contrary    to    the 
policy    of   the   statute,  the    object  of 
which  is  to  prevent  fraud  and  perjury. 
(Id.) 

5.  Although    an  attorney  may,  within 
two  years  after  he  has   recovered  a 
judgment     acknowledge     satisfaction 
thereon,  yet  upon  a  general   retainer 
to  collect,  he  is  not  bound  to  wait  the 
two  years  before  be  can  maintain  an 
action  against  his  client,  to  recover  for 
his  services  in  obtaining  the  judgment. 
(Bruyn  agt.  Comstock,  56  Barb.,  9.) 

6.  He  has  a  perfect  right  of  action  against 
his  client  for  his  services  in    prosecu- 
ting suits  for  the  collection  of  debts  and 
recovering  judgments  and  issuing  exe- 
cutions, from  the  time  the  services  are 
rendered ;  without  any   previous  pre- 
sentment of  his    account,  demand    or 
notice .    And  if  an  action  is  not  brought 
•within  six  years  from  that  time,  the 
demand  will  be  barred  by  the  statute 
of  limitations.     (Id.) 


7.  In  such  a  case  the  statute  begins  to 
run  at  least  as  soon  as  executions  are 
issued,  if  not  when  the  judgments  are 
perfected.     (Id.) 

8.  The  fact  that  the  client,  within  six 
years  before  the  commencement  of  a 
suit   by  the  attorney  for  his  services, 
collected  several  <>t    the  judgments  in 
question,  will  not  affect  the  claim  of  the 
attorney  ;  it  being,  in  any  event,  a  le- 
gal demand  against  his  client,  until  it 
is  paid,  or  barred  by  the  statute.    (Id.) 

See  INSURANCE  (FIRE).    (Id.)  \ 

9.  So    long  as  an    attorney    is    engaged 
upon  a  general,  retainer  in  the  same 
matter,  he  may  allow  a  portion  of  Jiia 
disbursements  or  charges  to  overrun 
the  six  years,  without  peril  from  the 
statute    of  limitations.     (Myyatt    agt. 
Willcox,  1  Lansing,  55.) 

10.  Plaintiff  was  retained  by  defendants, 
administrator  and  administratrix  of  an 
estate,  and  acted  for  them  on  a  final  ac- 
counting in  1352,  and  also  on  an  ap- 
peal from  the  surrogate's  decree,  which 
was  reversed,  and  the  matter  sent  back 
fora  rehearing  ;  aud  the  matters  before 
the  surrogate,  and  contested  on  the  ap- 
peal, remained  undisposed  of  until  set- 
tled by   agreement  of  the  parties  in 
1866.     Held,  that  plaintiff's  retainer  be- 
ing general,  and  not  terminated  by  any 
express  act  of  either  party,  continued 
until  the  final  settlement  m  1866,  and 
that  the  statute  of  limitations  did  not 
begin  to  run  against  any  item  of  his  ac- 
count for  services  aud    disbursementi 
until  that  time.     (Id.) 

11.  The  case  of  Adams   agt.    The  l*rt 
Plain  Bank  (36  N.   Y.,  255,;  distin- 
guished.    (Id.) 

See  ACCOUNT  STATED.    (Id.) 

EXECUTORS  AND  ADMINISTRATORS. 
(Id.) 

' 

STAY  OF  PROCEEDINGS. 

1.  Upon  proof  that  the  plaintiff  fraudu- 
lently made  away  with  the  specifica- 
tions  of  a  building    contract,   defining 
the  rights  of  the  paities  to  the  action, 
and  material  to  the  determination  of 
such  rights, -the-  court  has  power  to  stay 
plaintiff  "a  proceedings  aud  extend  de- 
fendant's time  to  answer  until  after 
service  by  plaintiff  of  one  of  said  speci 
filiations  upon  defendant  or  his  attor- 
ney.   (Premo  agt.  Smith,  ante,  480.) 

2.  This  court  has  no  authority,  by  an 
order  made  in  an  action  pending  there- 
in, to  stay  a  defendant's  proceedings  in 
another  court ;  nor  can  it  deprive  him 
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of  his  right  to  select  his  own  tribunal 
for  the  trial  of  the  cause  of  action 
which  he  claims  to  have  against  the 
plaintiff  in  the  action  pending  in  this 
court,  unless  it  be  identically  the  same 
with  that  in  the  action  in  such  other 
court.  (Liftchild  agt.  Smith.  7  Robt., 
306.) 

3.  Where,  on  a  motion  for  a  stay,  with- 
out security,   of  proceedings   upon   a 
judgment  for  over   $131,700,  pending 
an  appeal    therefrom  to    the   general 
term,  it  appeared  that  the  defendant 
was  worth  much  more  than    double 
the  amount  of  the  judgment:  that  his 
propertv  was  of  a  fixed  character,  and 
notliable  to  much  fluctuation  or  depre- 
ciation in  price  or  value  ;  that  he  was 
engaged   in  a  permanent  business  of 
long  standing,  and  was  free  from  debt ; 
and  his  real  estate,  worth  about  $100,- 
000,  was  already  subjected  to  the  lieu 
of  the  judgment,  and  would  not  be  dis- 
charged from  it : 

Held,  that  it  was  a  proper  case  for  stay- 
ing the  proceedings  without  exacting 
security  from  the  defendant.  (Polhamus 
agt.  Moser,  7  ttoU,,  443.) 

4.  After  a  cause  has  been  called  for  trial, 
a  stay  of  proceedings  until  the  return 
of  a  commission  io    ta^e    testimony, 
will  not  be  granted,  where  there  has 
been  great  laches  in  making  the  mo- 
tion,  which   laches   is  wholly   unac- 
counted for.    (liiOswog  agt.  Seymour.  7 
Robt.,  549.) 

5.  Section  121  of  the  Code,  which  pro- 
vides that   "after  a  verdict  shall   be 
rendered  in  any  action  for  a  wrong, 
such  .action   shall    not  abate   by    the 
death  of  auy  party,"  covers  the  case  of 
a  verdict  for  the  plaintiff  in  an  action 
to  recover  damages,  for  injuries   sus- 
tained through  the  negligence   of  the 
defendant's  servants.     Hence  it  being 
unnecessary  for  the  protection  of  the 
plaintiff  that  judgment  should  be  en- 
tered,   although    his    health    be    pre- 
carious, an  order  staying  his  proceed- 
ings will  not  be  so  modified  as  to  per- 
mit him  to  enter  judgment,  (l/yo/wagt. 
T/ie  Third  Avtnue  JRaifooad  Company, 
7  JKobt.,  605.) 

See  DISCONTINUANCE.  (Id.) 
FORMER  SUIT.    (Id.) 
WITNESS.    (Id.) 


STILWELL  ACT. 

1.  The  city  judge,  of  tfew  York,  has 
jurisdiction  to  entertain  proceedings 
under  the  Stilwell  act;  (The  People  ex 
rel.  Sharkey  agt  Kelly,  7  Robt., 


2.  A  commitment  under  the  Stilwell  act 
need  not  specify  what  property,  money 
and  rights  of  action  ine  debtor  is  ad- 
judged to  have  fraudulently  concealed 
or'  refused  to  apply  to  the  payment  of 
the  judgment,  &.c  ,  or  to  have  assigned 
with  ,iuteut  to  defraud  his  creditors. 
(Id.) 

See  ARKEST.    (Id.) 

STOCK. 

1.  Although  the  owner  of  stock    may 
agree   with  a  broker,  that  the   latter 
may  sell  without  notice,  when  stocks 
fall  in  price  so  that  the  margin  doea- 
not  cover  the  difference  between  cur- 
rent rates  and  the  prices  paid,  yet.  in 
the  absence  of  auy  such  agreement,  it 
Would  be  a  breach  of  good  faith  and, 
common  honesty  to  allow  the  owner's 
property  to  be  sacrificed,  without  giv- 
ing him  an  opportunity  to  increase  his 
margin  and  hold  the  stock  for  a  favora- 
ble cfiauge  in  the  market.    (Hitter  agt. 
Cuskman,  7  Robt.,  224.) 

2.  Dividends    declared,  and    additional 
shares    of   stock   issued,   become   the 
property  of  those  who  own  the  stock 
in  respect  whereot  they  are  declared 
and  issued,  at  the  time  of  such  issuance 
and  declaration.     They  are  not  incor- 
porated in,  nor  do  they  become  part  of, 
that  stock  in  respect  whereof  they  are 
issued ;    but  are  mere   profits  arising 
therefrom  to  the  then  owners  thereof. 
(Curriengt.  White,  7  Robt.,  637.) 

3.  A  contract  to  sell  and  purchase  stock, 
pavable    and    deliverable    at    sellers' 
optron,  within  a  year,  is  an  executory 
contract ;  and  if  it  remains  unexecuted 
until  after  dividends  are  declared,  and 
additional  stock  issued,  the  purchaser 
is  not  entitled  to  them. 

4.  In  an  action  for  the  breach  of  a  con- 
tract to  deliver  certain  stock,  the  ven- 
dee not  having  paid  to  the  vendor  the 
purchase  money  in  advance,  the  mea- 
sure of  damages  is  the  difference  be- 
tween the  contract  price  of  the  stock 
and  its  market  price  on   the  day  of 
breach.     If    the   market  price   of  the 
stock  on  the  day  the  breach  occurred 
was  less  than  the   contract  price,  tli6 
purchaser   has  sustained  no   damage. 
(Id.) 

5.  Where  a  vendor  of  stock,  after  tender- 
ing the   same,   declares    himself    not 
ready  then  to  fulfill   the  contract,  by 
saying  that  he  desires  time  to  consult 
his  lawyer,  and   will   return,  shortly, 
and  thereupon  departs,  with  the  stock 
in  his  possession,  he  will  be  deemed  to 
have  withdrawn  his  previous  tender. 
(Id.) 
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STOCK   BROKERS. 

1.  The    agreement    in  this  case  ( made 
February    29th,    18G4),  was  that  the 
defendants   should    purchase,    obtain, 
hold  and  carry  stocks  for  the  plaintiff 
upon  his  direction,  and    be  allowed 
therefor  interest  upon  the  money  paid 
upon  such  purchases,  until  reimbursed 
and  commissions  paid,  and  that    the 
plaintiff   should  deposit    money  with 
them  to  be  held  as    marginal  security, 
commonly  called  margin.  (Morgan  agt. 
Jaudon,  ante,  366.) 

2.  Under  this  agreement  the  defendants 
purchased,  and  sold  stocks  at  various 
times,  under  the   plaintiff 's  direction, 
and  the  plaintiff  deposited  with  the  de- 
fendants the  required   margins,   from 
time  to  time,   until  the  18th  of  April, 
1864,    when  the  defendants  having  a 
balance  of  300  shares  of  stocks  so  pur- 
chased, requested  the   plaintiff  to  de- 
posit a  further  margin,  or  they  would 
be  obliged  to  sell  the  stocks  which  the 

flaintiff  promised  to  do  the  next  day — 
iHh  of  April.  On  the  19th  of  April, 
the  defendants,  without  any  further  no- 
tice to,  or  demand  of,  the  plaintiff,  sold 
said  stocks  at  the  board  of  brokers  be- 
tween ten  and  half-past  two  o'clock,  the 
plaintiff  not  having  deposited  the  re- 
quired margin.  The  defendants  justi- 
fied the  sale  as  warranted  by  the  true 
import  of  an  undertaking  to  carry 
stocks.  (Id.) 

Held,  that  upon  this  appeal  the  first  ques- 
tion, is  upon  the  uncontradicted  evi- 
dence, were  the  defendants  guilty  of  a 
breach  of  their  contract  ?  And  second, 
did  such  breach  entitle  the  plaintiff  to 
recover  back  his  money,  or  simply 
leave  the  defendants  liable  for  dam- 
ages, if  the  plaintiff  sustained  any 
thereby  1  (Id,) 

Held,  also,  that  if  it  be  conceded  that  the 
plaintiff  was  already  in  default  on  the 
18th  of  April,  and  that  the  defendants 
were  not  then  bound  to  wait  until  the 
next  day,  before  selling  the  stock  un- 
der the  usage  in  carrying  stocks,  such 
default  could  be  and  was  waived.  (Id.) 

3.  Therefore,    the     defendants     having 
waived  the   plaintiff's    default,  were 
not  at  liberty  to  sell  until  after  the  19th 
of  April.     And  it  follows,  that  the  de- 
fendants thereby  made  themselves  lia- 
ble in  damages  (if  any)   sustained  by 
the  plaintiff  by  such  sale.     (Id.) 

4.  Upon  the  second  branch    of  the  in- 
quiry, Judge  WOODRUFF  was  of  opin- 
ion, that  the  unwarranted  sale  did  not 
entitle  the  plaintiff  to  recover  back  the 
money  deposited  but  it  simply  left  the 
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defendants  liable  for  the  damages  (if 
any)  sustained  by  the  plaintiff  by  such 
sale.  (Id.) 

STOCKHOLDERS. 

1.  A  person  who  is  not  a  stockholder,  is- 
sufficiently  authorized  to  cull  a  meeting 
of  stockholders  to  order  wheu  he  holds 
a  proxy,  and  is  requested  by  the  pres- 
sident  to  call  the  meeting  to  order,  and 
act  for  him  and  such  call  is  recognized 
by  the  stockholders  present.     (People 
agt.  Albany  d>  Su&quehanna  Railroad- 
Co.,  1  Lansing,  308.) 

2.  T.,  as  agent  for  V.,   had  taken  from 
R.  a  pledge  of  stock,  to  secure  a  note 
executed  bv  the  latter  to  V. ;  T.  then 
agreed  with  R.  to  take   the   stock  in 
payment  of  the  note,  which   he   there- 
upon gave  up  to  R..  and  there  was  no 
transfer  of  the  stock,  but  T.    retained 
the  certificates ;  T.  had   in   the  latter 
transaction,   exceeded  his    authority, 
and  his  principal  repudiated   the   pur- 
chase.   Held,  error  to  charge  T.  in  an 
action  against  stockholders  for  contri- 
bution, as  the  equitable  owner  of  said 
stock.  (Aspinwall,  agt.  Torrance,  381.^ 

See  CONTRIBUTION.    (Id.) 

ELECTION  OF  DIRECTORS.    (Id.) 


STREET  ASSESSMENTS. 

1.  The  act  of  1857,  amending  the  charter 
of  the  city  of  New  York,  (Laws,  1857 
ch.,  446,  section  7,)  declares  that  "  all 
resolutions  and  reports  of  committees 
(of  each  board  of  the  common  council, ) 
which  shall  recommend   any  specific 
improvement  involving  the  appropria- 
tion of  public  moneys,  or  the  taxing  or 
assessing  the  citizens  of  the  city,  shall 
be  published  immediately  after  the  ad- 
journment of  the  court,  under  the  au- 
thority of  the  board,  in  all  the  neics- 
papers  employed  by  the  corporation,  and 

shall  not  be  passed  or  adopted  until 
after  such  notice  has  beeu  published  at 
least  two  days :" 

Held,  on  a  motion  to  vacate  an  assess- 
ment for  regulating  and  grading  a 
street  in  the  city,  on  the  ground  that 
the  resolution  and  report  of  the  com- 
mittee were  not  published  in  all  the 
newspapers  employed  by  the  crpora- 
tion,  that  the  statute  is  to  "be  considered 
directory,  in,  that  respect,  and  that'a- 
departure  therefrom  through  mistake 
or  even  negligence  and  not  intention- 
ally, would  not  vitiate  the  proceedings. 
(Matter  of  Douglass,  ante,  201.) 

2.  The  statute  can  be  upheld  by  con- 
struing the  number  of  papers  to  be 
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merely  directory,  and  the 
portion  of  the  act  as  satisfied  by  the 
publication  of  the  notice  in  some  of 
them,  for  at  least  two  days  before 
the  resolution  was  adopted.  (Id.) 

STREETS. 

See  HOTELS,  &c.    (6  JSolt.) 

CORPORATIONS.      (56 

lid.) 


MUNICIPAL 

(Barb.) 
NEGLIGENCE. 


SUBROGATION. 

See  JUNIOR     INCUMBRANCER.    (42    If. 
Y.) 

VENDOR     AND     PURCHASER     OF 
LANDS.    (1  Lansing.) 

SUMMARY  PROCEEDINGS. 

See  CITY  JUDGE.     (2  Daly.) 
INJUNCTION.    (Id.) 
INJUNCTION.    (7  JRobt.) 

SUMMONS. 

See  PLEADING.    (42  If.  Y.) 

1.  When  an  action   is  brought  directly 
upon  a  contract,  express  or  implied,  to 
recover  the  moneys  due  thereby,  the 
summons  should  be  framed  in   accord- 
ance with  sub.  1,  of  section  129  of  the 
Code.     (Mason  agt.  Sand,  1  Lansing, 
66.) 

2.  The  People  agt.  Bennett  (6  ^466.,  343.) 
upon  this  point,  approved  and  follow- 
ed.   (Id.) 

3.  When  the   action   seeks    to  recover 
damages  arising  from  a  breach  of  con- 
tract, the  summons  should   be   in  the 
form  required  by  sub.  2  of  said  section. 
Semble.     (Id.) 

4.  The  complaint  claimed  a  larger  amount 
than  that  demanded  by   the  summons. 
Held,    the    variance  was  immaterial. 
(Id.) 

SUPPLEMENTARY  PROCEED- 
INGS. 

1.  An  order  for  the  supplementary  ex- 
amination of  a  judgment  debtor  cannot 
issue  on  a  return  of  execution  made 
by  a  marshal.    ( Silverman  agt.  Henant, 
ante,  88), 

2.  Where  the  order  requiring  a  judgment 
debtor  to  appear  and  submit  to  an  ex- 
amination is  not  served  upon  him  until 
after  the  return  day  specified  therein, 
no  jurisdiction  is  acquired  by  the  sub- 


sequent appearance  of  such  debtor  for 
the  purpose  of  raising  objection.  (Hen- 
derson agt.  Stone,  ante,  333.) 

3.  The  objection  of  a  total  want  of  juris- 
diction may  be  raised  at  any  stage  in 
the  proceeding.     (Id.) 

4.  A  parol  agreement  between  the  parties 
to  a  suit  that  the  action  should  be  dis- 
continued   without    costs,    and    that, 
therefore,  a  judgment  dismissing  the 
complaint  with  costs,  against  the  plain- 
tiff,  was  a  surprise  to    him,  are  not 
grounds  for  vacating  an  order  for  the 
plaintiff's  examination  on  proceedings 
supplementary  loan  execution  on  such 
judgment.    The  remedy  is   by  an  ap- 
plication to  open  the  judgment.    (Gar- 
dner agt.  Lay,  2  Daly,  113.) 

5.  It  is  not  essential  to  state  in  an  affi- 
davit to  obtain  an  order  for  the  exam- 
ination of  a  judgment  debtor,   in   sup- 
plementary proceedings  upon    a  judg- 
ment in  a  court  of  record  tnat  the  judg- 
ment has  been  docketed  in  the  county 
clerk's  office.     It  is    otherwise  where 
the  proceedings  are  founded  upon    a 
judgment  obtained  in  a  district  court 
of  the  city  of  New  York.     (Kennedy 
agt.  Thorp,  2  Daly,  258.) 

6.  A  receiver  of  the  property  of  a  judg- 
ment debtoi,  appointed  in  supplemen- 
tary proceedings,  is  not  estopped  from 
proving  that  the    debt  for  which  the 
judgment  was  obtained  was    fraudu 
lenuy  incurred,  by  the  fact  that  the 
judgment  creditor  waived  the  fraud  by 
bringing  an  action  for  the  debt.      (Id.) 

7.  Proceedings  supplementary  to  execu- 
tion are  a  substitute  for  creditors'  bills, 
and  to  some  extent,  in  the  nature  of 
those  suits  in    equity.      (Carter    agt. 
Clarice,  7  Robt.,  43.) 

8.  The  judgment  creditor,  in  both  modes 
of  proceeding,  being  obliged  to  exhaust 
his  remedey  at  law,  in  order  to  entitle 
him  to  equitable  relief,  the  ultimate 
decision  of  ^the  court  or  judge  is,  in 
both,  resjudicata  upon  the  facts.    (Id.) 

9.  Hence,   whenever    such  adjudication 
has  been  made,  no  order  for  the  exam- 
ination of  the  debtor  should  be  granted, 
unless  the  moving  affidavits  show  that 
he  has   subsequently   acquired    prop- 
erty ;    or  an  alias  execution  has  been 
issued    and    returned  nidla  bona;  or 
new  facts,  which  have   come   to  the 
knowledge  of  the  appellant.    (Id.) 

10.  But  where,  before  any  such  adjudica- 
tion   is   made,    the     proceedings   are 
voluntarily  withdrawn  from  the  con- 
sideration of  the  judge,  and  terminated, 
in  limine,  by  the  mutual  consent  and 
agreement  of   the  parties,  they  con- 
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Btitute  no  bar  to  proceedings  uiider  a 
second  order.    (Id.) 

11.  The   validity   of  a  defendant's   dis- 
charge  from  his  debts  under  the  in- 
solvent act  of  this  state  cannot  be  at- 
tacked in  proceedings  supplementary 
to  Execution.     The  Code  of  Procedure 
does  not  provide  for  submitting  ques 
tions  of  fact  arising  under  such  pro- 
ceedings to  a  jury;  and  hence  now,  as 
•well  as  formerly,  the  creditor  is  com 
pelled  to  have  recourse  to  an  action,  to 
test  the    validity   of   such    discharge. 
(Coursen  agt.  Dearborn,  7  Robt.,  143.) 

12.  Hence,  when  the  discharge  is  set  up, 
all  further  proceedings    upon  the  ex- 
amination of  the  defendant  should  be 
suspended,    or     postponed    until    the 
determination   of  an  action  upon  the 
judgment.     (Id.) 

•13.  But  if  the  defendant  fails  to  appear 
and  produce  his  discharge,  on  the  day 
named  in  the  order  for  his  exaAna- 
tion,  but  putf  himself  in  hostility  to 
such  order,  he  may  be  adjudged  to  be 
in  contempt.  His  discharge  will  not 
purge  the  contempt;  and  the  justice 
who  hears  the  motion  for  an  attach- 
ment has  the  right  to  punish  the  de-. 
feudant,  or  to  excuse  him,  absolutely 
or  conditionally.  (Id.) 

34.  If  an  order  made  upon  such  motion 
relieves  the  defendant  from  the  at- 
tachment on  condition  that  he  appear 
and  "  submit  to  .an  examination,"  and 
the  defendant,  by  appearing  at  cham- 
bers, and  being  sworn  in  the  usual 
manner,  complies  with  the  condition 
•named  in  the  order,  he  is  entitled,  upon 
.presenting  his  discharge,  to  obtain  a 
suspension  of  the  proceedings,  so  as  to 
compel  the  plaintiff  to  sue  upon  the 
judgment,  or  otherwise  to  test  the 
validity  of  the  discharge.  (Id.) 

15.  Whether,  after  an  order  made  by  a 
judge,  in   supplementary    proceedings, 
affecting  a  substantial  right,  where  the 
proceedings   have   been   dismissed   or 
discontinued,  has  been   reversed,  the 
general  term  can  make  a  new  order, 
requiring  the  judgment  debtor  to  ap- 
pear   and    be  examined,  or   direct  a 
single  judge   to  make  such  an  order? 
Quaere.     (Hawes  agt.   JBarr,  7  JKobt., 
452.) 

16.  Where  the    affidavit    on    which   a 
plaintiff  applies  for  an  order  for  ex- 
amination, m  supplementary  proceed- 
ings, is  made  by  an  agent,  it  must  show 
that  the  agent  is  authorized  to  institute 
that     particular     proceeding.       Mere 
agency  implies  nothing.      Ihe  nature 
•of  the  agency  must  be  stated.    (Id.) 


17.  The  affidavit  must  also  state  that  the 
judgment  has  been  docketed  ;  and  that 
the  transcript  was  tiled   before  the  ex 
ecution  was  issued.    (Id.) 

18.  The  right  of  discovery  or  examina- 
tion in  supplementary   proceedings  ia 
merely  auxiliary  to  the  right  of  relief, 
and  the  tirst  proceeding  or  action  must 
be  terminated  by  a  decree  or  order  on 
the  merits,  before   it  can   become  ret 

judicata  that  the  defendant  had  no 
property  when  it  was  commenced. 
(Polkamus  agt.  Moser,  7  Robt.,  490.) 

19.  An  agreement  to  discontinue  an  ac- 
tion in  equity,  even  after  a  defendant 
hud  put  in  an  answer  making  a  dis- 
covery, could  never  have  been  availa- 
ble to  prevent  the  requiring  a  similar 
answer  in  a  new  action.  And  the  same 
rule  should  prevail  as  to  examinations 
in  supplementary  proceedings.  (Id.) 

20.  An   order  was  formally  entered,  in 
supplementary     proceedings,     as     at 
special  term,  declaring  thai  the  exam- 
ination of  the  defendant  should   "  be 
confined  to  the  fact  as  to  whether  the 
defendant  had  acquired  any  property, 
real  or  personal,  since  the  date  of  his 
examination  on  a  former  order,"  and 
that  all  questions   put  to  him,  on  the 
examination  in  question,  prior  to  the 
date  of  such  former  examination  were 
overruled.        It    appearing   that    the 
former  proceeding  was  never  termin- 
ated by  a  decision,  but  was  voluularilly 
abandoned  by  consent  of  both  parties : 

Held,  that  even  if  such  order  was  an 
order  in  an  action,  the  exclusion  by 
it  of  the  questions  was  improper.  (Id.) 

21.  The  powers  of  a  judge,  in  a  proceed- 
ing supplementary   to  execution,  the 
mode    of   exercising   them,    and    the 
capacity  in  which  he  acts,  considered. 
(De  C&meau  agt.  The  People.  7  Kobt., 
498.) 

See  CONTEMPT.  (Id.) 

STEAMBOATS. 

See  NEGLIGENCE.    (56  Barb.) 

STOLEN  NOTES. 

L  The  defendants,  who  were  bankers, 
after  having  had  notice  that  certain  U. 
S.  government  notes  had  been  stolen, 
from  the  plaintiff,  purchased  the  same, 
before  they  were  due,  in  the  ordinary 
course  of  business,  paying  fall  value 
therefor,  without  recognizing  them  as 
being  the  same  notes  which  nad  been 
stolen,  having  forgotten  the  notice  of 
the  theft  and  the  description  of  the 
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notas  which  had  been  furnished  them. 
Held,  that  it  was  a  question  for  the 
jury  to  decide,  whether  the  defendants 
purchased  the  notes  bona  fide.  (Lord 
agt.  Wilkinson,  56  Barb.,  593.) 

2.  Held,  also,  that   under  these  circum- 
stances, the  defendants  were  not  en- 
titled  to  have  a  verdict  directed    in 
their    favor ;  but    that    tht    court,  in 
charging  the  jury  that   u  the  defend- 
ants, once    having  had    notice,    were 
bound  by  it,  although  the  notice  might 
have   been   forgotten ;  and   that  they 
could  not,  under  the  circumstances  of 
the  case,  be  purchasers  in  good  faith, 
although,"  &c.,  charged  ktoo  broadly. 
(Id.) 

3.  In  such  a  case,  it  is  necessary  to  prove 
more  than  negligence  in  taking  tne  pa- 
per.        Fraud — mala  fides — must    be 
shown.    The  circumstance  of  the  pur- 
chaser forgetting,  or  omitting  to  look 
for,  the  notice  of  the  theft,  is  no  evi- 
dence of  mala  fides.     (Id.) 

SUPERINTENDENT   OP    CANALS. 

1.  In  the  use  of  means  to  restore  a  canal 
to.a  navigable   condition  after  it   has 
been  determined  that  there   is   an   ob- 
struction requiring  removal,  a  superin- 
tendent of  canal  repairs  acts  minister- 
ially, and  is  liable   for  damages  if  he 
unnecessarily  adopts   such  a  remedy, 
or  proceeds  in  such  a  manner  as  to  in- 
jure   private    property.     (Hicks    agt. 
Dorn,  1  Lansing,  81.) 

2.  To  justify  the  injury  or  destruction  of 
private  property,    there  mnst   exist  a 
•Dressing  public  necessity  both  as  to  the 
act  to  be  done  and  the  manner  of  doing 
it ;  and  whether  such   a  necessity  ex- 
isted is  a  question  of  fact  to  be  determ- 
ined   from    the    circumstances  of  the 
case.    (Id.) 

3.  Accordingly,    where    plaintiff's  boat 
had  grounded  (without  his  fault,),   be- 
tween the  gates  of  a  dry  dock  opening 
into  a  basin  of  the  canal,  and  thus  pre- 
vented   navigation;  and    the  superin- 
tendent, acting  in  good  faith, and  doing 
no  more  injury  than  the  act  required, 
destroyed    the   boat ;  and  it  appeared 
that  other  methods   were   practicable, 
and  might  have  been  adopted  by   him, 
without  serious  detriment  to  the  public 
interests,  which  did  not  necessarily  in- 
volve injury  to  the  plaintiffs  boat.  Held 
the  superintendent  was  liable  for  the 
value  of  the  boat.    (Id.) 

SUPERINTENDENTS     OP     THE 
POOR. 

1.  An  action  may  be  brought  by  super- 


intendents of  the  poor,  in  their  indi- 
vidual names  with  the  addition  of  their 
name  of  office.  (Alger  agt.  Miller,  56 
Barb.,  227.) 

See  AGREEMENT.    (Id.) 

SURETIES.  « 

1.  In  an  action  against  the  sureties  on  a 
bail  bond  given  on  an  arrest,  where 
the  sheriff  has  made  return  of  an  exe- 
cution against  the  body  of  their  prin- 
cipal that  he  cannot  be  found,  an  an- 
swer that  the  judgment  against    the 
principal  has   been   reversed  and  set 
aside  by  an  appellate  court,  furnishes  a 
good  defense.       (Short    agt.  Hooker, 
ante.  420. 

2.  Where  the  reversal  was  before  the  ex" 
piration  of  the  time  to  answer,  it  was 
properly  set  up  as  a  defense,  if  it  had 
not  been  made  till  after  judgment  had 
passed  against  the  defendants  the  court 
wqfljd  relieve  them  on  motion.      (Id.) 

3.  The  rule  is  well  settled,  that  at  law 
the  representatives  of  a  deceased  joint 
debtor  are  not  liable  upon  the  joint  ob- 
ligation.    (Hulbert  agt.  Ferguson,  ante, 
474.) 

4.  And  equity  will  interpose  in  such  case 
only  upon  proof  or  presumption  that 
the  note  or  obligation  was  made  ioint 
by  mistake,  when  it  should  have  been 
several,  and  that  such  a  presumption 

will  arise  onlv  where  the  deceased, 
whose  representatives  are  sought  to  be 
charged,  was  beneficially  interested  in 
the  incurring  of  the  obligation  ;  never 
where  he  is  a  mere  surety.  (Id) 

5.  Where  the  complaint  in  such  action 
does  not  allege  that  there  was  any  mis- 
take in  giving  the  joiut  note  sued  on, 
and  that  it  appears 'from  the  complaint, 
that  the  deceased  was  a  mere  surety 
and  not  beneficially  interested  in  the 
credit  given  upon  the  note,  the  com- 
plaiut,  on  demurrer,   is  fatally  defeo 
live.     (Id.) 

See  BILLS  OF  EXCHANGE.    (42  A".    Y.) 

6.  The  rule  of  interpretation    applicable 
to  contracts  of  suretyship  restated  and 
applied.     (Hayden  agt.  Crane,  1  Lam- 
ing, 181.) 

SURPRISE. 

See  NEW  THIAL.    (7  Bobt.) 
SURROGATE. 

See  EXECUTOR   AND    ADMINISTRFTOR. 
(2  Daly.) 
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1.  A  surrogate  to  whom  a  will  is  prestn 
ted  for  probate,  has  power  to  ascertain, 
preliminarily  to  exercising  jurisdiction, 
whether  the  circumstances  exist  or 
have  occurred,  which  confer  it.  And 
although  no  petition  is  required  by  stat- 
ute to  be  presented  to  him,  or  proof 
taken  by  him,  of  what  county  in  the 
state  the  testator  was  an  inhabitant  at 
the  time  of  his  death,  yet  if  he  require 
that  or  any  other  fact,  upon  which  his 
jurisdiction  to  admit  such  will  to  pro- 
late rests,  to  be  stated  in  a  verified  pe- 
tition upon  which  to  issue  a  citation  to 
all  parties  interested,  and  that  is  made 
part  of  the  record  of  the  admission  of 
such  will  to  probate,  the  statement  of 
such  facts  in  such  petition  is  prima 
facie  evidence  of  their  existence  or  oc- 
currence, although  not  conclusive. 
(Boltan  agt.  Jack,  6  Bolt.,  166.) 


2.  The  statement  of  jurisdictional  facts  in 
such  a  petition,  ia  aemuclia  ruoitaliuthe 
record  and  prima  fade  evidence  of  their 
existence,  as  if  recited  in  a  petition  or 
bill  in  equity,  or  a   declartion  at  law, 
when  they  or  the  jurisdiction  of  the 
court  are  attempted  to  be  collaterally 
attacked.     (Id.) 

3.  No  evidence  is  required  by  statute  to 
be  introduced,  dehort  the  record,  of  the 
admission  of  a  will  to    probate   by   a 
surrogate,     when     it  states    the  facts 
which  give  him  jurisdiction,  before  it  is 
admissible  in  evidence.   The  judgment 
or  decree  which  admits  it  to  probate,  is 
made  by  statute,  authority  for  recording 
it,  and  when  jurisdiction  appears  from 
facts  stated  on  the  face  of  the  whole  re- 
cord, such  record  is  rendered   admis- 
sible in  evidence'  by  provisions  in  the 
same  statute.     (Id.} 

4.  The  surrogate  of  a  county,  whereof  a 
decedent  was  not  an  inhabitant,  at  and 
immediately  preceding  the  time  of  his 
death,  is  not    vested  by  statute  with 
jurisdiction  to  admit  to  probate  anv  in- 
strument purporting  to  be  the  will  of 
such  decedent,  if  he  were  an  inhabit- 
ant of  another    county  at  and   imme- 
diately preceding  the  time  of  his  death, 
even  although  he   died  seised  of  real 
estate  in  the  former  county.    And  the 
decree  of  such  surrogate,  admitting  such 
instrument  to  probate  as  the  last  will 
and  testament  of  such  decedent,  may 
be  questioned  for  want  of  such  jurisdic- 
tion, by  proof  (dehors  such  record  of 
admission  j  that  the  decedent   was  not 
at  the  time  of  his  death  an    inhabitant 
of  the  county  in  which  such   will   was 
admitted  to  probate,  but  of  a  different 
one.     (Id. ) 

5.  Unless  a  surrogate  has  jurisdiction  to 
admit  a  will  to  probate,  he  has  no  pow- 


er, of  his  own  motion,  to  appoint  a 
guardian  for  infants,  in  the  proceedings 
consequent  on  an  application  to  admit 
such  will  to  probate  ;  and  therefore 
cannot,  merely  by  unlawfully  assum- 
ing jurisdiction  to  appoint  a  guardian 
for  infants,  conclude  the  infants,  by  the 
acts  of  such  guardian,  from  contesting 
collaterally  his  right,  either  to  appoint 
the  guardian  or  to  admit  'the  will  to 
probate.  (Id.) 

6.  Even  where  a  surrogate  has  jurisdic- 
tion, and  the  probate  of  a  will  is  con- 
ssquently  perfectly  valid,  it  is  ques- 
tionable whether  such  probate  is  more 
than  prima  facie  evidence  of  the  due 
execution  and  validity  of  the  will,  sub- 
ject to  be  rebutted  by  affirmative  proof. 
(Id.) 
See  COMMISSIONER  OF  DEEDS.  (Id.) 

NEW  YORK  (CITY  OF).    (Id.) 

WILL.     (56  Barb.) 

PRACTICE.    (I  Lansing.) 

SURVIVOR. 

5.  Where,  pending  an  appeal  by  defend- 
ant frern  a  judgment  obtained  against 
him  by  the  plaintiffs,  copartners,  upon 
a  copartnership  account,  the  defendant 
procures  one  of  the  plaintiffs  to  exe- 
cute and  acknowledge  satisfaction  of 
the  judgment,  which  the  other  plaintiff 
subsequently  procures  to  be  set  aside 
by  an  order  of  the  court,  so  far  as  his 
interest  is  affected,  on  the  ground  of 
collusion  and  fraud,  but  the  satisfaction 
is  allowed  to  stand  as  against  the  plain- 
tiff who  executed  it,  and  while  defend- 
ing the  appeal,  the  partner  whose  in- 
terest is  protected,  dies,  his  executrix  ' 
may  continue  the  action  in  her  own 
name. 


6.  The  common  law  rule  that  a  cause  of 
action  in  favor  of  two  partners  or  joint 
contractors  survives  to  the  survivor, 
and  that  an  action  cannot  be  brought 
upon  it  or  continued  in  the  name  of 
the  personal  representatives  of  the 
deceased  partner  nor  that  such  repre- 
sentatives can  be  joined  in  the  action, 
does  not  apply  in  this  case,  for  the 
reason  that  the  Code  has  provided  that 
every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  and 
the  surviving  partner  in  this  case,  had 
been  deprived  of  all  interest  in  the  ac- 
tion and  judgment,  by  order  of  the 
court  allowing  the  satisfaction  of  the 
judgment  which  he  collusively  exe 
cuted,  to  stand  as  against  him.  (Id.) 

SUSPENSION     OP    THE     POWER 
OF  ALIENATION. 

See  WILL.     (I  Lansing.) 
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TAXATION  OP  COSTS. 

See  EXECUTORS  AND  ADMINISTRATORS. 
(1  Lansing.) 


TAXES  AND  ASSESSMENTS. 

See  CONSTITUTIONAL  LAW.    (6  Robt.) 
NEW  YORK  (CITY  OF).    (Id.) 

J.  The  act  of  the  legislature  of  May  17, 
1867,  providing  for  relief  against  illegal 
taxation,  in  the  counties  of  Herkimer, 
Otsego,  Chenango,  Madison,  Onon- 
daga,  Saratoga  and  Fulton,  which  de- 
clares that  the  boards  of  supervisors  of 
those  counties  "  are  hereby  authorized 
and  empowered,  upon  the  application  of 
any  party  aggrieved,  to  hear  and  de- 
termine any  claim  of  an  assessment  for 
taxes,  made  in  their  respective  coun- 
ties upon  United  States  bonds,  stocks 
or  securities,  any  or  all  of  them,  which 
by  law  are  or  have  been  exempt  from 
taxation,  and  to  repay  to  the  proper 
person,  the  amount  collected  or  paid 
upon  such  assessment,"  is  mandatory 
upon  each  board  of  supervisors,  upon 
presentation  of  such  a  claim,  or  to  hear 
and  determine  whether  an  assessment 
and  payment  has  been  made  upon  Uni- 
ted States  bonds,  stocks,  or  securities, 
exempt  from  taxation ;  and  if  they  find 
that  there  has  been,  then  it  is  manda- 
tory upon  the  board  to  pay  the  amount 
so  erroneously  assessed,  to  the  proper 
partv  entitled  thereto.  (The.  People  ex 
rel.  "The  First  National  Bank  of  West 
Winjield  agt.  The  Board  of  Supervisors 
of  t/ie  County  of  Herkinur,  5b  Barb., 
452.) 

2.  The  only  object  upon  which  the  judg- 
ment of  the  board  of  supervisors  is  to 
be  exercised,  in  such  a  case,  is  wheth- 
er it  is  established  before    them  that 
bonds,  stocks  or  national  securities  not 
subject  to  taxatieu  have  been  taxed  ; 
and  if  so,  the  amount  so  erroneously 
taxed  and  paid,  and  who  is  entitled  to 
the  repayment  thereof.     (Id.) 

3.  If  a  board  chooses   to  reject  a  claim 
when  fully  proved,  it  is  the  same  as  a 
refusal  to  act  at  all,  and  a  mandamus 
will  be  allowed,  to  compel  them  to  do 
what  the  statute  commands  them  to  do 
(Id) 

4.  When  there  is  a  moral  obligation  on 
the  part  of  a  county  to  refuud  money 
unjustly  received  upon   an  erroneous 
assessment  for  taxes,    the   legislature 
has  the  right  to  pass  a  law  to  compel 
the  board  of  supervisors   to   perform 
that  duty.     (Id.) 

See  ASSESSMENTS.     (Id.) 


DOWER.    (Id.) 
INTERNAL  REVENUE. 


(Id.) 


5.  An  assessment  for  rents  reserved  in 
leases  in  fee  (L.  1846,  466,),   must  be 
made  in  accordance  with  the  require- 
ments of  the  Revised   Statutes,  regula- 
ting the   assessment  of  personal  prop- 
erty.    (Cruger  agt.  Dougherty,  1  Lans- 
ing, 464J 

6.  The  plaintiff  in  an  actton  of  ejectment, 
proved  title  as  one  of  the  heirs  of  J. 
K..,  deceased,  to  the  premises  in.  dis- 
pute, being  part  of  K.  patent,   in  the- 
town  of  K.     The  defendant  claimed  to 
show  title  out  of  the  plaintiff,  by  proving 
a  sale/made  under  an  assessment  to  the 
latter,  as  such  owner  of  an   undivided 
interest  in  several   lesees  in,  fee, .which 
covered  the  premises  and  other  land* 
in  K.    respectively.     The  assessment 
had  been  made  under  a  description  as- 
follows:    ''The  K.  patent :  J.  K.  and 
others,  legal  heirs  of  J.  K.,  late  of  the- 
city  of  New  York,   deceased,   or  their 
heirs  and  assigns  for  rents  reserved  in 
the  town  of  K.,  in  the-  county   of  D., 
&,c."     Held,  the  assessment  being  to  a 
person  deceased,  and  others- not  named^ 
or  their  heirs  or  assigns,  and  each  rent 
not  being  specified,  the  same  was  void, 
and  the  defense  failed.     (Id.) 

7.  Wheeler  agt.  Anthony  (10  Wend.,  346), 
distinguished.     (Id.) 

8.  A  sheriff's  notice  of  the  sale  of  lands 
under  the  warrant  of  a  county  treas- 
urer,   issued   upon  an   assessment  of 
rents  reserved,  &.C.,  must  describe  the 
lands  to  be  sold  separately ;  and  w.bere- 
the  notice  describes  such  lands  as  "all 
that  certain   piece   or  parcel   of  land, 
situated   in   the  town  of  K,.,   in  said 
county  of  D.,  and  known  and  describ- 
ed as  the  K.  patent,   and   bounded-  as 
follows.  &c.,  there  being  several  dis- 
tinct leases  of  lots,  in  the  patent,  upon 
which    the   assessment  is   made,   and 
other  lands  therein  not  leased,  the-  no- 
tice is  insufficient.     (Id.) 

See  COMPEROLLER.     (Id.) 
MONEY  PAID.    (Id.) 

TAX  LEVY. 
See  CONSTITUTIONAL  LAW.     (7  Holt.) 

TELEGRAPH   COMPANIES, 

See  BROKERS.    (6  Robt.) 

1.  The  object  of  the  act  of  the  legislature 
'•  to  provide  for  the  incorporation  and. 
regulation  of  telegraph  companies,"  as 
amended  by  chapter  559  of  the  laws- of 
J855,  section  1,  requiring,  telegraph; 
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companies  to  receive  despatches  from 
other  telegraph  lines,  ana  to  transmit 
the  same,  except  in  the  case  of  com- 
panies owning  parallel  lines,  or  doing 
business  in  competition  with,  the  line 
over  which  the  dispatch  is  required  to 
be  sent,  was  to  compel  companies  with 
extensive  lines  to  receive  from  other 
telegraph  companies  messages  which 
such  other  companies  could  transmit 
no  further,  and  to  continue  them  on 
to  the  place  of  ultimate  destination. 
( The  United  State  Tekgraph  Co.  agt. 
The  Western  Union  Telegraph  Co.,  56 
Barb.,4b.) 

2.  That  statute,  though  penal  to  the  of- 
fender,   is    generally    beneficial,    and 
should    therefore     be    equitably    con- 
strued.    (Id.) 

3.  Where  the  operator  of  a  telegraph 
company  contracts  to  send  a  telegram 
over  his  own  lineiaud  the  lines  of  oth- 
er connecting  companies  he  becomes 
the  agent  of  each  company  asssuming 
to  forward  the  message,  and  they  are 
thereupon  severally  liable  Jno  partner- 
ship relation  existing  between   them), 
upon  the  agreement  as  made  by   him. 
(Baldwin  agt.  U.  S.  Tel.  Co.,  1   Lans- 
ing, 125.) 

4.  So  held,  in  an  action  against  the  last 
company  on  the  route,  for  its  failure  to 
deliver  a  message  to  the  uroper  address. 
(Id.) 

5.  In  an  action  against  an   intermediate 
company,  which  has  undertaken  tofor- 
wara  the  dispatch,  it  will    be  inferred 
in  the  absence  of  proof,  that  the  charges 
establish  by  its  rules  and  regulations 
have  been  "paid  as  provided  in    section 
11,  chap.  265,  Laws,  1848.     (Id.) 

6.  The  company,  originally  receiving  the 
dispatch,  and   payment  for   the   entire 
distance,   thereby   undertakes  for  its 
through  transmission,  and  without  spe- 
cial agreement  limiting  its  liability,    is 
responsible  fora  breach   occurring  at 
any  point  on  the  route.     (Id.) 

7.  Subject  only  to  such  modifications  as 
the  peculiar   nature   of  their   business 
renders  absolutely  necessary,  the   law 
regards  telegraph   companies  as   com- 
mon carriers.     ( Id. ) 

8.  The  foregoing  rules  respecting  tele- 
graph companies,  deduced  from   rules, 
applicable  TO  common  carriers,  and  the 
J  atter  stated  and  discussed.    (Id. ) 

9.  A  telegraph  company  can   only  limit 
its  liability  to  the  sender  of  a  message 
by  express  agreement;  mere  notice  of 
conditions,  upon  which  it  will  guaranty 
accuracy,  is  sufficient.     (Id.} 


10.  The    damages    recoverable,    for    a 
breach  of  contract  to  send  a  telegram, 
are   such   damages  sustained,   as    the 
parties  had  opportunity  to   know,   and 
should  have  expected,   would   be  the 
probable  loss  entailed  by  the  default. 
(Id.) 

11.  Where,  in  an  action  for  breach  of 
contract  to  send  a  telegram,  the  de- 
fense is  negligence  of  the  plaintiff,  the 
onus  is  on  the  defendant  to  allege  and 
prove  it.    (Id.) 

TENANCY  BY  THE   COURTESY. 

1.  The  old  established  rule  is,  that  four 
things   are   requisite  to    an  estate  by 
curtesy ;  viz.,  marriage,   actunl  seisin 
of  the   wife   during  coverture,   issne, 
and  death  of  the  wife.    (Furguson  agt. 
Tweedy,  56  Barb.,  168.) 

2.  The  general   rule,   according    to   tha 
English   law.  is,  that  the  wife  must 
have  been  seized  in  fact  and  in  deed, 
and  not  merely   in  law,  to  entitle  the 
husband    to    his    curtesy;    and    that 
there  must  have  been  an  entry  during 
coverture.     (Id.) 

3.  A  man  cannot  be  tenant  by  the  cnr- 
tesy  of  a  bare  right  or  title,  or  a  rever- 
sion, or  remainder  expectant  upon  any 
estate  of  freehold,  unless  the  particu- 
lar estate  be  determined  or  ended  dur- 
ing the  coverture.    (Id.) 

4.  This  rule  has  been  somewhat  relaxed 
in  this  country  when   the  wife   is  the 
owner  of  waste,  wild  or  uncultivated 
lands,  not  held  adversely  ;  for  in  such 
cases  she  is  deemed  seized  in  fact,  so 
as    to    entitle     her    husband    to    his 
cnrtesy.     (Id.) 

5.  The  husband's  common  law  estate  of 
tenancy  by  the  curtesy  is  abolished  iu 
this  state, 'in  all  the   real   property   of 
the  wife,  affected  by  the  married  wo- 
men's acts  of  1848  and  1849.  (Matter of 
Francis  M.  Winne,  an  infant,  1  Lam- 
ing, 508.) 

TENANT 
See  GUARDIAN.    (1  Lansing.) 

TENANT  IN  COMMON. 

J.  The  trustees  of  a  school  district,  hav- 
ing possession  of  a  school-house  and 
being  tenants  in  common  with  the  plain- 
tiff and  others,  of  the  lot  upon  which  it 
stood,  the  plaintiff,  while  said  trustees 
were  absent,  the  premises  locked,  the 
keys  in  their  possession,  and  the  prop- 
ert'y  of  the  district  within,  entered 
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through  a  window  and  fastened  the 
door  against  their  entrance,  and  remain- 
ed in  possession ;  the  trustees  broke 
down  the  door  and  ejected  her,  where- 
upon she  brought  this  suit  to  recover 
damages  for  the  forcible  entry,  &c. 
Held.  (King  agt.  Phillips,  1  Lansing, 
421.) 

2.  That  the  trustees  were  justified  in  eject- 
ing the  plaintiff,  and  the  action  would 
not  lie.  (Id.) 

3.  That  the  trustees  having  taken  pos- 
session of  the  locus  in  quo,   and   being 
in  the  occupancy  thereof  at   the   time 
of  plaintiff  'a    entry,   their    occupancy 
was  good  as  against  their  co-tenants. 
(Id.) 

4.  That  the  possession  of  the  plaintiff 
was  inconsistent  with  a  user   of  the 

f  property  by  the  trustees  ;  and  her  en- 
try being  made  with  the  purpose  to  ex- 
clude, and  followed  by  an  exclusion 
of  the  trustees,  such  entry  and  occupa- 
tion were  unlawful.  (Id.) 

5.  That  the  trustees,    having    been  for 
some  time  in  possession,  with    the   ac- 
quiegceuce  of  the  tenants  in  common, 
a  license  would  be  presumed  in   favor 
of  their  occupancy,  and  the   plaintiff 's 
remedy  for  possession,  if  any,  was  by 
action.    (Id.) 

6.  It  seems,  an  action  may  be  maintained 
for  the  trespass  by  one  tenant  in   com- 
mon against  another,   who,    being  in 
possession,  is  put  out  of   the  same  by 
such  co-tenant.     (Id.) 

7.  The  decisions  respecting  the  rights  of 
tenants  in  common  to  hold  and  occupy 
the  common  property,  as  against  their 
co-tenants,  classified,  and  the  rights  of 
such  tenants  in  each  class  stated.  (Id, ) 

TENANT  AT  WILL. 

See  FORCIBLE  ENTRY  AND   DERAINER. 
(1  Lansing.) 

TENDER.,; 

See  CONSIGNOR    AND    CONSIGNEE.     (6 

Robt.) 

PROMISSORY  NOTES.    (7  Hull.) 
STOCK.    (Id.) 
PLEDGE.     (56  Barb.) 
STOCK.    (Id.) 
VENDOR  AND  PURCHASER.    (Id.) 

TITLE. 

1.  Where  a  bill  of  sale,  signed  by  the 
deceased,  who  was  a  machinist,  was 
found  among  his  papers,  after  his 
death,  which  purported  to  convey  to 
his  mother  all  his  tools  and  the  stock 


in  his  shop.  Held,  in  an  action 
brought  by  the  mother  against  the  ad- 
ministrators of  his  estate  to  recover 
the  value  of  the  property  included  in 
such  bill  of  sale,  that  no  delivery  of 
the  instrument,  sufficient  to  make  it 
operative,  would  be  presumed,  al- 
though the  plaintiff  kept  house  for  the 
deceased  at  the  date  of  the  paper  and 
at  the  time  of  his  death  ;  and  although 
it  appeared  that  the  deceased  had  prom- 
ised to  pay  her  for  her  services  in  keep- 
iug  his  house,  and  had  in  his  lifetime, 
about  the  date  of  the  paper,  told  his 
brother  "that  he  had  given  his  mother 
a  writing  that  was  just  the  same  to  her 
as  cash  or  money,  and  that  she  could 
sell  him  out  at  any  time."  (Bryant 
agt.  Bryant,  42  N.  Y.,  11.) 

2.  Evidence  having  been  given  by  the 
plaintiff  of  a  valid  delivery  of  the  bill 
of  sale  to  her,   by  the  deceased  in  his 
lifetime,  and  such  eVidence  having  been 
subsequenily  stricken  out  on  the  motion 
of  the  defendants,  as   evidence  of  the 
party's  transaction  with  a  deceased  per- 
son, the  defendant's  motion  for  a  non- 
suit should  have  been  granted  irtespec- 

ive  of  such  evidence  of  delivery- 
(Td.) 

3.  On  the  sale  of  a  specified  quantity  of 
grain,  part  of  a  cargo  stored  in  an  ele- 
vator, the  delivery  by  the  vendors  to 
the    vendees,    upon  'payment  of  the 
agreed  price,  of  a  receipted  bill  of  sale, 
and  subsequently,  of  an  order  for  the 
grain  purchased,  drawn  upon  the  ele- 
vator by  the  person  upon  whose  ac- 
count the  cargo  was  stored,  and  who 
was  superintendent  of   the    elevator, 
sufficiently  manifests   an  intention  to 
pass  the  title  and  renders  the  transac- 
tion an  executed  contract,  without  act- 
ual separation  or  delivery  of  the  prop- 
erty.    (Riwsell  agt.  Carrinqton,  42  M. 
Y.,  118.) 

4.  Accordingly  i  where  the  plaintiffs  pur- 
chased 400  bushels  of  corn,  part  of  a 
specific  cargo  stored  in  an  elevator  on 
account  of  one  Wright  who  was  super- 
intendent of  the  elevator,  and  on  whose 
orders  only  the  person  in  charge  was 
authorized  to  deliver  grain;  and  paid 
the   agreed  price,  receiving  from  the 
defendants  a  receipted    bill    thereof; 
and  the  defendants  thereupon  drew  an 
order  upon  Wright,  superintendent,  in 
favor  of  the  plaintiffs,  and  Wright,  on 
receipt  of  their  order,  drew  his  own 
order,  as  superintendent,  in  favor  of 
the  plaintiffs,  which  last  order  was  re- 
ceived  by   the  plaintiffs  from  a  clerk 
of  the  defendants,  left  by  them  with 
agents  and  by  their  agents  handed  to 
the  master  of  the  vessel  bv  which  the 
plaintiffs  intended  to  ship  the  corn,  but 


NEW  YORK  PRACTICE  REPORTS. 


697 


Digest. 


before  presentation  of  the  order,  and 
within  a  few  hours,  the  elevator  and 
its  contents  were  consumed.  //•/-/.  in 
au  action  to  recover  back  the  purchase 
money  that  title  had  passed  to  plaiu- 
tiffs,  and  the  property  was  at  their 
risk.  (Id.) 

5.  A  mortgagor,  who  was  in  default 
sowed  a  field  on  the  mortgaged  prem- 
ises with  rye.  He  died,  and  letters  of 
administration  issued  to  the  mortgagee, 
who  sold  the  growing  crop  to  the 
plaintiff',  at  an  administrator's  public 
sale.  Before  it  was  taken  on,  the 
mortgage  was  foreclosed  by  advertise- 
.  ment,  and.  at  the  sale,  the  auctioneer 
announced  that  the  rye  having  been 
sold,  was  reserved.  The  defendant's 
testator,  who  was  present  at  both  sales, 
claimed  the  crop  under  a  deed  from  the 
purchaser  on  the  foreclosure.  The 
notice  and  affidavits  of  foreclosure  con- 
tained no  exception : 

Held,  that  the  plaintiff  was  entitled  to  the 
crop.  (Sherman  agt.  Willett,  42  N.  Y., 

lie.) 

H,  Held,  further,  that  title  would  have 
passed  to  the  purchaser  on  the  fore- 
closure sale,  if  the  crop  liad  not  been 
expressly  excepted.    (Id.) 
See  ALIEN.     (42  N.  Y.) 
DELIVERY.    (Id.) 
RIPARIAN  OWNERS.    (Id.) 

TRADE-MARK. 

1.  Equity    will  restrain  a  person  from 
fraudulently     using     another's  trade- 
mark, and   from  imposing   his   goods 
thus  trade-marked   upon   the    public. 
(Curtis  agt.  Bryan,  2  Daly,  312.) 

2.  One  who  in  and  by   his  trade-mark 
makes  representations  which  deceive 
the  public  cannot  ask  a  court  of  equity 
to  restrain  the  use  of  such  deceptiv'e 
trade-mark  by  another.     But  a  mere 
false  orexaggerated  statement  inapub- 
lic  advertisement  of  the  manufactured 
article,  tending  to  recommend  its  use  to 
the  public,  will  not  deprive  the  owner 
of  a  right  to  be  protected  in  the  exclu- 
sive use  of  his  trade  mark.     (Id.) 

3.  One  who  has  fraudulently  imitated  the 
trade-mark  of  another,  and  ottered  tor 
sale  his  own  goods  as  those  of  the  own- 
er of  the  trade- mark,  cannot  be   heard 
to  raise  the  objection  that  the  latter's 
goods  are  injurious  to  health.     (Id.) 

4.  A   party   will     be    restrained  by  in 
junction  from  using  a  label  aa  a  trade- 
mnrk.resemblinganexistingoneinsize, 
form,  color,  words,  and  symbols,  though 
in  many  respects  different,  if  it  is  ap- 
parent that  the  design  of  the  imitation 


was  to  depart  from  the  other  sufficient 
ly  to  constitute  a  difference  when  the 
two  were  compared,  and  yet  not  so 
much  so,  that  the  difference  would  be 
detected  by  an  ordinary  purchaser  un- 
less his  attention  was  particularly  call- 
ed to  it,  and  he  had  a  very  perfect  rec- 
ollection of  the  other  trade-mark. 
(Lock-wood  agt.  Bostwick,  2  Daly,  321.> 

5.  It  will  be  inferred  in  such  a  case,  that 
the  design  was  to  obtain  in  the  manu- 
facture and  sale  of  an  article,  any  ben- 
efit or  advantage  that  might  be  gained 
by  its  being  purchased  for  another  ar- 
ticle  of  the  same  description  which 
was  known  in  the  market,  and  a  court 
of  equity  will  protect  a  party  from  any 
such  attempt  on  the  part  of  a  rival,  to 
reap  the  fruits  of  the  enterprise  and 
industry  of  the  other,   in   making  his 
fabric  known  and  recognized  by  a  dis- 
tinctive trade-mark.     (Id.) 

6.  The  sale  or  tansfer  of  the  woodcuts  of  a 
trade-mark  does  not  carry  with  it  the 
property  in  the  trade-mark   itself,  un- 
less   under  circumstances    indicating 
that  such  was  the  intention,  and  this 
will  not  be  inferred  where  they   were 
transferred  to  l>e  used  in  the   printing 
of  labels  to  be  placed  upou   au   article 
which,  by  agreement,  was  to  be  manu- 
factured under  the  supervision  of  the 
proprietor  of  the  trade-mark.     (Id.) 

7.  There  is  a  rij-ht  of  property  in  a  trade- 
mark which  may  be  transferred  to  an- 
other by  assignment.     (Id.) 

8.  The    protection   which   the   law  has 
afforded  to   trade-marks  has  never,  it 
seems,   been  extended  over    anything 
that  was  the  subject  of  a  patent  or  a 
copyright,  but  ie  confined  to  appropria- 
tions of  names  designating  some  par- 
ticular manufacture  or  business.     (Ste- 
phens agt.  De  Couto,  7  Mobt.,  343.) 

9.  There  can  be  no  sncti  property  in  a 
newspaper,    except,    perhaps,    in   the 
name  or  title  of  the  paper.    The  law 
of  trade-marks,  like  the  law  of  copy- 
right, cannot  be  applied  to  a  work  of 
so  fluctuating  and  fugitive  a  character 
as  the  contents  of  a  newspaper.     (Id.) 

10.  Although    a    newspaper    proprietor 
may  appropriate,  aud  by  long  use  ac- 
quire a  property  in  a  name,  which  the 
courts  will   protect  as  a  trade  mark, 
against  the  assumption  of  such  name 
by  another  proprietor,  that  is  the  ex- 
tent of  the  rule ;  and  any  mere  simula- 
tion of    the  name,  unless   it   is  very 
clearly  calculated  to  deceive  the  public, 
will  hot  be  unlawful.    (Id.) 

11.  An  injunction  will  not  be  issued,  iu 
an  action  brought  by  the  proprietor  of 
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a  newspapar,  to  restrain  another  from 
issuing  or  publishing  a  newspaper 
bearing  a  similar  name  to  that  owned 
by  the  plaintiff;  where  there  is  no 
sufficient  evidence  that  the  public  has 
been  deceived,  and  the  names  of  the 
two  papers  are  so  dissimilar  in  signifi- 
cation that  no  one  acquainted  with  the 
language  in  which  they  are  printed 
could  be  decoyed  into  purchasing  the 
one  for  the  oilier.  (Id.) 

TREASURER. 
See  CANAL  FUND.    (1  Lansing.) 

TRESPASS. 

1.  The  sheriff,  under  an  indemnity  from 
a  subsequent  execution  creditor,  and  at 
his  instance,  sold  property  upon  which 
he  had  previously  formally  levied  un- 
der a  prior  execution,  in  favor  of  an- 
other creditor  against  the  same  defend- 
ant.   The  sheriff  applied  the  whole  pro- 
ceeds of  the  sale  to  the  satisfaction   of 
the  prior  execution-    Held,  that    the 
subsequent  creditor,  as  the  indemniior 
and  director  of  the  sheriff,  was  liable, 
in  an  action  by  the  owner  of  the  prop- 
erty sold,  as  an  original  trespasser,  and 
that  the  fact  that  the  proceeds  of  the 
trespsas  went  to  satisfy  the   first  exe- 
cution, did  not  tend  10  initigfcte    the 
damages.     (  Weber  agt.  Ferris,  2  Daly, 
404.; 

2.  Trespass    de     bonis    asportatis    could, 
always  as  a  separate  cause  of  action 
be  joined  with  trespass  quare  clausum 
Jregit,  and  if  the  absence  of  force  as  <i 
necessary  ingredient  in  an  action  of 
trover  prevented  it  from  being  joined 
with   the    latter,    the    objection    was 
entirely  technical.     (Colton  agt.  Jones, 
7  Robt.,  164.) 

3.  Such  objection  is  overruled  definitively 
in  Lovett  agt.  Pell,  (op  of  Verplunk, 
sen.,  1-2   Wend.,  369,)  if  it  were  not,  it 
would  be  done  away  with  by  the  167th 
6ectiou    of  the    Code    of    Procedure, 
which,  among  the  classes  of  causes  of 
action  enumerated  therein  as  capable 
of  being  joined,  specifies  those  for  "in- 
juries with  or  without  force."    Those 
words  do  not  subdivide  the  class,  but 
embrace  all  cases   of    torts,   whether 
forcible  or  not-    (Id.) 

4.  In  an  action  for  trespass  upon  land  by 
cutting  grass  thereon,  the  plaintiff,  foi 
the  purpose  of  showing  his  possessioi 
of  the  premises,  testified  to  his  having 
put  up  the  fence  along  the  road,  when 
ever    it    was   taken    down    to    drive 
through  the  lot.    Held,  that  the  putting 
up  of  the  fence  from  time  to  time  tend 


ed,  if  unexplained,  to  show  possession, 
on  the  part  of  the  plaintiff;  and  that 
it  was  therefore  compentent  for  the  de- 
fendant to  show,  by  cross-examination, 
that  the  putting  up  of  the  fence  was 
really  an  act  done  for  him  (the  defend- 
ant) and  at  his  request,  and  not  as  the 
owner  or  possessor  of  the  soil. 
(Houghtaling  agt.  Houghtaling.  56 
Barb.,  194.) 

5.  Where  the  only  evidence  of  actual  pos- 
sesion  on  the  part  of  the  plaintiff,  was 
that  he  was  in  the  habit  of  putting  up 
the  fence,  whenever  it  was  taken  dowu 
to  drive  through  the  lot;  and  it  was 
shown  that  he  put  no  personal  prop- 
erty on  the  lot,  and  kept  none  there, 
took  nothing  off  the  land,  and  had  no 
actual  use  of  it ;  Hf.ld,  that  he  had  not 
the  actual  possession  of  the  premises, 
as  against  the  defendant ;  and  that  iu 
the  absence  of  any  evidence  to  show 
that  he  had  the  right  of  possession,  he 
could  not  recover  for  a  trespass  upoa 
the  land.  (Id.) 

See  TENANT  IN  COMMON.     (1  Lansing  > 

TRIAL. 

1.  Plaintiff's    exception    to     a    nonsuit 
ordered,  at  the  trial   before  the   court 
and  a  jury  may  be  ordered  to  be  heard 
at  general  term  in  the  first  instance. 
Mason  Breslin,  ante,  436.) 

2.  The  cases    in  which  the  proceedings 
upon  a  trial  before  a  court  and  jury 
can  be  reviewed  at  a  general  term  iu 
the  first  instance,  and  before  judgment,, 
stated,  and  the  practice  relating  thereto* 
explained.      (Id.) 

See  CRIMINAL  LAW.     (42  N.  T.) 
LIBEL  AND  SLANDER.    (Id.) 

3.  Where  an  order  of  reference  to  asses? 
damages  on  failure  to  answer  was,   by 
mistake,  obtained  from  another  court 
than    that    in  which  the  action  was 
brought,  and  the  witnesses  were  ex- 
amined    thereunder ;  but    afterward, 
the  mistake   having  been  discovered, 
the  case  was  referred  by    the    proper 
court  to  the  same  referee,  before  whom 
all  the  witnesses,  except  one,  re-swore 
to   their  depositions :  Held,   that    the 
irregularity  was  cured  as  to  the  wit- 
nesses re-sworn  after  the  referee  had 
been  duly  appointed  ;  and  the  fact  that 
the  referee  had  attached  to   his   report 
some  testimony  which  was   irregular- 
ly taken  is  not  a  ground  for  vacating: 
his  report,  when  the  objectionable  de- 
position  may    be   entirely  suppressed 
and     disregarded    without    impairing 
the  report   itself.     (Pearl  agt.   JKobit- 
schek,  2  Daly,  50 .) 
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4.  Where   the   matters    inquired  about, 
upon   the   cross-examination,  are   di- 
rectly connected  with  the  subject  of  the 
inquiry  of  the  suit,  the  answers  elicited 
are  not  conclusive  against  the  examin- 
er; and  he  may,  by  other  proof,   con- 
tradict the  testimony  of  the   witness, 
although  he  cannot  impeach  his  gen- 
eral credibility  and  cha  racter.  (frank 
agt.  Manny,  2  Daly,  93. ) 

5.  The  rule  of  law,  existing  prior  to  the 
constitution  of  1846,  which  rendered  the 
refusal  of  a  judge,  ou  the  trial  of  an 
action  at  common  law,  to  postpone  it, 
when  application  was  made  therefor, 
upon  the  ground  of  the  absence  of  a 
material   witness,  a  subject  to  be  re- 
viewed, in  the  same  or  another  court, 
and   if  erroneous,  remedied,   has  not 
been  changed  by  the  legislation  before 
or  since  the  adoption  of  that  constitu- 
tion.    (Howard  agt.  freeman,  7  Mobt., 
25.) 

6.  The    former  exercise    by  courts    of 
equity  of  the  right  to  extend  the  time 
for  the  examination  of  witnessess,  or 
postpone  the  hearing  of  a  cause  was, 
reviewable  at  least  in  the  same  court : 

•  and  the  fusion  of  common  law  and 
equitable  jurisdiction  in  the  same 
courts,  and  the  adoption  of  the  same 
mode  of  trial,  by  viva  voce  examination 
of  witnesses  on  the  trial  in  the  presence 
of  the  court,  in  actions  of  legal  and 
equitable  cognizances,  has  subjected 
actions  of  an  equitable  nature  to  the 
same  rules,  as  to  the  right  of  postponing 
the  trial  to  them  in  consequence  of  the 
absence  of  material  witnesses,  as  ex- 
isted previously  in  regard  to  those  of 
a  common  law  nature.  (Id.) 

7.  A  review  of  a  refusal  to  postpone  a 
trial,    upon    an     application    therefor 
made  upon  the  ground  of  the  absence 
of  a  material  witness,  may  be  had  by 
the  party  applying  therefor,  when  the 
trial  has  been  proceeded  in  and  results 
adversely   to    him    (whether  he    has 
withdrawn    therefrom    or  uot^   by  a 
special  motion  founded  upon  affidavits. 
if  he  remain,  it  may  be  had  by  a  mo- 
tion for  a  new  trial  at  special  term  upon 
a  case  made,  or  if  the  trial  take  place 
before  a  judge  alone,  on  an  appeal  to 
the  general  term  from  the  whole  de- 
cision.    (Id.) 

8.  The  practice  of  a  defendant's  waiting 
until  the   plaintiff  has  closed  the  evi- 
dence in  his    case,  without  objecting 
to  the  sufficiency  of  the  complaint,  and 
then  doing  so  disapproved.    Although 
such  objection   is   not  waived   by  an- 
swering, yet  if  the  defendant  does  an- 
swer and   goes  to  trial,  he  should  not 
be  allowed  to  take  the  objection,  after 


the  plaintiff's  proof  is  in,  without  ob- 
jection, provided  such  proof  establishes 
a  cause  of  action.  (Meyer  agt.  JfieutL 
7  JKobt.,  122.) 

9.  If,  however,  it  is  proper  to  allow  snch 
a  practice,  it  should    be   subjected  to 
certain  well  undei stood  rules,  applies 
ble  under  the  Code,  in  determining  tho 
sufficiency  of   pleadings,   and   to   the 
power  of  the  court  to  grant  amend- 
ments.   If  the  facts  proven  and  not  ob- 
jected to,  establish   a  good   cause  of 
action,  the  court  may  allow  the  com- 
plaint to  be  amended,  or  may  conform, 
the  pleadings  to  the  facts  proved.  The 
power  to  amend  a  pleading,  or  to  con- 
form it  to  the  facts  proved^  is  discre- 
tionary i  but  it  may  be  exercised  in  the 
cases  and  under  the  limitations  con- 
tained in  section  173  of  the  Code.    Ifr 
therefore,  on  the  trial  any  defect  in  the 
complaint  is  allowed,  without  objec- 
tion, to  be  supplied   by  proof,  the  ob- 
jection may  be  overruled.    (Id.) 

10.  The  mere   dismissal  of  a  complaint 
in  an  action  at  law,  at  the  close  of  the- 
plaintiff's  testimony,  on  the  trial,  has- 
no  more  force  than  a  judgment  of  non- 
suit prior  to  the  passage  of  the  Code, 
and  does  not  bar  a  subsequent  action 
for  the  same  cause.    And  although,  so 
far  as  the  court  in  which  such  dismissal 
is  made  is  concerned,  there  is  1:0  ne- 
cessity that  its   judgment  dismissing 
the    complaint    should    express   that 
effect,  in  terms ;   yet   to  prevent  any 
misconstruction  of  it,  or  misconception 
of  its  effect,  in  a  different  court,  such 
a  judgment  may  be  so  amended  as  t» 
declare  on  its  face  that  such  dismissal 
is  without  prejudice  to  the  right  of  the 
plaintiff  to   commence  a  new  action. 
(The  Mechanics'  Bunking  Association 
agt.  The  Maripossa  Company,  7  Jtobt.f. 
~'J.  >. ) 

11.  It  is  not  necessary  to  except  to  find- 
ings of  fact,  or  refusals  to  pass  upon 
them.     Any  question  as  to  the  neces- 
sity of,   or  propriety  of  passing  upon 
the  latter,  is  to  be  determined  upon  an 
application  to  have  such  iacts  as  are 
material,  and  upon  which  there  is  any 
evidence,  passed  upon  by  the  judge  iii 
settling  th^  case.    (Hatch  agt.  JSoqertit, 
7  JKobt.,  488.) 

12.  Exceptions    to  conclusions    of    law 
must  be  served  within  the  time  fixed 
by  the  Code,  otherwise  they  are  too 
late;  unless  included  in  a  case  served 
within  that   time.    An  extension  of 
time  to   make  a  case,  alone,  does  not 
extend   the  lime   to  take   exceptions,, 
also,  beyond  the  time  so  fixed.   (Id.) 

L3.  A  general  statement  at  the  end  of  the- 
conclusions  of  law  in  the  case,  that  the 
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party  excepted  to  each  of  them  separ- 
ately, is  all  thai  is  necessary.  (Id.) 

14.  A  court  is  not  absolutely  bound  to 
exclude  a  piece  of  evidence  as  irrel- 
evant, if  it  may  be  made  relevant  by  a 
connection  with  other  evidence ;  and  it 
may  rely  on  the  promise  of  counsel  to 
make  it  so.     If  the  connecting  links 
are  not  introduced  by  the  party  offer- 
ing the  evidence,   the  remedy  of    the 
opposite  party  is  to  move  to  strike  it 
out;  or,  if  the  trial  is  before  a  jury,  to 
ask  the  court  to  instruct  the  jury  to 
disregard  it.     (Polhamus  agt.  Moser,  7 
Kobt.,489.) 

15.  Inasmuch  as  no   one  can   prove  at 
once  a  muss  of  facts  tending  to  assist  a 
defense  or  claim,  a  party  must  begin 
with  some  one  fact ;  and  it  is  matter  of 
•discretion  for  the  court,  with  which  Le 
shall  be  allowed  to  begin.    (Id  ) 

16.  Where   the  plaintiff,    in    an    action 
against  a  railroad  company  to  recover 
damage*  for  an  injury  claimed  to  have 
been  occasioned  by  the  negligence  of 

"its  servants,  testified  that  the  car  was 
moving  when  he  attempted  to  get  on, 
and  the  persons  who  were  inside  the 
car,  as  passengers,  at  the  time,  swore 
that  the  plaintiff  was  solely  to  blaine : 

Held,  that  if  this  preponderance  of  proof 
satisfied  the  judge  of  the  negligence  of 
the  plaintiff,  it  was  his  duty  to  stop  the 
litigation  there,  by  directing  a  nonsuit. 
\  Tkrvngs  agt.  Tke  Central  Park,  Rail- 

'     road  Company,  7  Hobt.,  616.) 

17.  With  such  a  conviction  on  the  mind 
of  the  judge,  it  would  be  unfair  to  the 
defendant,  as  well  as  the   plaintiff,  to 
subject  them   to  further  expense  and 
annoyance.    (Id.) 

18.  The  court,  at  circuit,  has   as  much 
right  to  exercise  discretion,  In  respect 
to  the  preponderance  of  proof,  as  the 
court  in  bane  has.     (Id.) 

19.  Where  it  is  probable  that  a  jury's 
mind  would  be  warped  against  the  de- 
fendant,   (a   corporation,)    and  where 
the  proof  is  clear,  the  court  should  not 
hesitate  to  withdraw   the  question  of 
negligence  from  them,  so  that  they  may 
not  be  allowed  to  speculate  or  com- 
promise on  clear   questions    of    fact ; 
especially  where  those  questions  are  so 
transparent  that  the  court  can  apply 
the  law  without  their  aid.     (Id) 

20.  Where  the   action  is  brought  prin- 
cipally   to     recover    damages    for    a 
permanent   injury  to   the  plaintiff  in 
consequence  of  epileptic  spasms  caused 
by  the  wound  received,  and    the  med- 
ical testimony  leaves  it  very  doubtful 


whether  the  wound  contributed  to  the 
spasms,  it  would  be  unsafe  for  the 
judge  to  allow  the  jury  to  speculate 
upon  such  remote  consequences.  (Id.) 

21.  On  a  trial  before  a  referee,  the  plain- 
tiffs obtained  an  adjournment  for  the 
purpose,  moved  the  court,  had  leave  to 
serve,  and  served  a  reply  to  the  defend- 
ant's counter-claim.  It  seems,  a  new 
hearing  afterward,  before  the  referee, 
•was  an  adjournment  of  the  former 
hearing,  and  the  issues  not  being  essen- 
tially changed  by  the  reply,  the  ref- 
eree might  in  his  discretion,  refuse  to 
allow  a  re-examination  of  witnesses  de 
novo.  I  White  agt.  Smith,  1  Lansing, 
469.)  . 

$ee  DEMURRER.    (Id.) 
DISCRETION.    (Id.) 
PRACTICE.    (Id.) 
Quo  WARRANTO.    (Id.) 

TRUST  POWERS. 

See  POWERS.    (42  2f.  T.) 

TRUSTS  AND  TRUSTEES. 

1.  A  trust  in  real  estate,  in  favor  of  the 
minor  children  of    a  testator,   is  not 
rendered  void  by  an  implication  that 
the  will  creating  it  provides  for  the  ac- 
cumulation of  its  rents  and  profits,  not 
exclusively  for  their  benefit,,  but  for 
that   of  an   adult  also.      (Bolton  agt. 
Jacks,  6  Itobt.,  166.) 

2.  Although  no  accumulation  of  rents  and 
profits  during  the  minority  of  an  infant, 
can  be  for  his  benefit,  unless  payable 
to  him  upon  his  coining  of  age,  yet,  in- 
asmuch as  a  matter  of  necessity  it  must 
terminate  on  his  death  underage  such 
death  becomes  necessarily  a  qualifica- 
tipn  of   the    statutory    provisions  re- 
specting accumulation,  and  the  author 
of  it  has  a  right  to  dispose  of  such  fund 
in  advance,  in  case  of  such  death  oc- 
curring, or  allow  it   to  sink  into  the 
rest  of  his  estate,  if  created  by  will,  or 
revert  to  himself,  if  by  grant.  (Id.) 

3.  The  invalidity  of  a  trust  for  the  ac- 
cumulation of  rents  and  profits  of  real 
estate,  created  by  will,  does  not  affect 
other  provisions  therein  which  are  in- 
dependent of  it.     If  a  valid  trust  of 
such  real  estate  is  clearly  otherwise 
created  in  such  will,  for  the  benefit  of 
the  beneficiary    of    such    rents    and 
profits,  and  part  of  them  are  to  be  ap- 
plied to  his  use,  the  only  effect  of  such 
invalidity  will  be  to  encitle  such  bene- 
ficiary to  the  benefit  of  the  whole  of 
such  rents  and  profits.  (Id.) 

4.  Where  a  trust  to  receive  the  rents  and 
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profits  of  real  estate  and  apply  the 
same  to  the  education  and  support  of 
an  individual,  is  created,  the  interest 
of  the  cestuique  trust  in  the  trust  itself 
is  not  assignable  by  him.  The  surplus 
ef  the  rents  and  profits,  only,  can  be 
reached  by  creditors.  The  only  ques- 
tion  in  such  a  case,  so  far  as  the  rights 
of  creditors  are  concerned,  is  whether 
there  is  any  surplus,  beyond  the  sum 
necessary  for  the  support"  of  the  cestui 
que  trust.  (Moutton  agt.  De  ma  Carta, 
7  JRobt.,  533.) 

5.  In  determining  what  sum  is  necessary 
for  the  support  of  a  cestui  que  trust,  it 
is  proper  to  take  into  consideration  his 
station  in  life,  and  the  manner  in  which 
he  has  been  reared  and  educated,  his 
habits,  and  the  means  he  may  have  be- 
yond the  trust  fund  to  aid  .in  his  sup- 
port.   He  is  entitled  to  be  supported 
in  his  accustomed  manner  of  living, 
and  is  not  bound,  so  far  as  his  creditors 
are  concerned,  to  contribute   to   such 
support  by  his  labor    or   otherwise. 
(Id.) 

6.  Under  an  assignment  by  a  husband  of 
certain  chattels  (household  furniture) 
to  a  third  person  in  trust  for  the  sole 
use  and  benefit  of  the  assignor's  wife, 
although  it  is  to  be  exclusively  pos- 
sessed and  enjoyed  by  her,  if  it  i»  to  be 
disposable  of  by  the  trustee,  for  her 
benefit,  in  such  manner,  and  at  such 
times  as  she  may  direct,  the  wife  is  a 
mere  cestui  que  trust.  The  legal  owner- 
ship, as  against  everyone  except  the 
wite,  the  legal  right  to  the  possession 
of  the  property,  is  in  the  trustee,  and 
he  may  sustain  an  action,  in  a  proper 
case,  in  his  own  name,  against  any  one 
•who  shall,  under  color  of  law,  wrong- 
fully and  inequitably  attempt  to  dis- 
turb him,  or  his  cestui  que  trust,  in  such 
possession.  (Reed  agt.  Harris,  7  Hobt., 
151.) 

7.  The  cesiui  que  trust  cannot  maintain 
such  an  action  in  her  own  name  alone, 
and  without  joining  the  trustee  with 
her.   (Id.) 

8.  Where  a  fund  or  estate  is  given  in 
trust  for  infants,  with  a  valid  limita- 
tion over  upon  the  death  of  such  in- 
fants, the  court  has  no  power  to  break 
it  on  the  corpus  of  the  gift,  for  the  sup- 
port, maintenance  or  advancement  of 
the    infants.     (Dean.    agt.    Cozzens,    7 
Kobt.,  178.) 

9.  If,  npon  such  a  trust,  the  trustee  has 
not  only  broken  in  upon  but  exhausted 
the  corpus  of  the  fund,  such  coipus  will 
be  regarded  as  aiill  in  existence,  be- 
cause   no    court   has    jurisdiction    to 
authorize  the  breaking  in  ou  it,  or  right 


to  ratify  the  act  of  the  trustee  in  so 
doing.  "(Id.) 

10.  A  woman,  in  contemplation  of  mar- 
riage,   placed    certain   securities   and 
stocks  in  the  hands  of  a  trustee,  npon 
trust  to  convert  and  invest  them,  and 
from  the  income  of  the  fund,  and  the 
accumulations  thereof,  to   pay  to  the 
creator  of  the  trust  such  sums  as  she 
might  deem  necessary  for  her  support 
during  her  life,  and  the  support  and 
education  of  her  children,  aud  at  her 
decease    *    *    *    to  continue  the  pay 
ment    of     the    income,    or    so    much 
of     the    income    and     principal    as 
would    be  necessary   for  the  support 
and  education  of  the  children  of   the 
marriage,   until  they  should    respect- 
ively arive  at  the  age  of  twenty-one 
years  ;   and  whenever  either  of  them 
should  reach  that  age,  to  pay  to  such 
child  one  equal  share  of  the  principal 
fund  as  it  should  then  exist;  but  if 
anyone  of    such  children   should  die 
under  twenty-one  years  of  age,  leaving 
issue,  such  issue  to  stand  in  the  place 
and  receive  the  income  and  share  of 
such  deceased  child.     And  in  case  all 
the  children  of  the  marriage  should  die 
before  attaining  the  age  of  twenty -one 
years,  without  leaving  issue,  then  said 
fund  to  be  paid  to  the  right  heirs  of  the 
creator  of  the  trust,  provided  she  was 
then  also  dead ;  but  if  the  wife  should 
survive  the  children,  then  a  competent 
income  was  to  be  paid  to  her  during 
her  life; 

Held,  that  the  interest  of  the  infants  was 
contingent  on  their  ariving  at  twenty- 
one  years  of  age.  That  such  of  them 
as  should  die  .before  coming  of  age, 
leaving  lawful  issue,  had  no  right  to 
the  estate ;  for  in  that  e\*ent,  the  estate 
was  given  to  their  issue,  and  not  ta 
them.  And  that  it  was  impossible  to 
say  that  either  of  the  infants  would 
ever  be  entiled  to  any  part  of  the 
capital ;  for  if  they  should  both  die 
under  twenty-one  years  of  age,  leaving 
issue,  the  estate  would  go  to  their 
issue ;  and  if  both  should  so  die,  leav- 
ing no  issue,  the  estate  would  go  to 
the  right  heirs  of  the  creator  of  the 
trust : 

11.  Held,  also,  that  the  children  being 
still   living,  and  minors,   the  trustee 
must  be  considered  as  having  in  hia 
possession  the  capital  of  the  fund ;  and 
that  the  court  had  no  authority  to  make 
any  allowance,  out  of  the  capital  of  the 
fund,  to  such  infant  children,  for  their 
support  aud  maintenance,  there  being 
no  income  which  it  could  direct  to  be 
paid,  the  same  having  been  already  ap- 
plied by  the  trustee  according  to  tha 
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trust.  The  trustee  was  therefore 
directed  to  pay  the  principal  of  the 
trust  fund  into  court,  to  abide  the 
litigation,  and  subject  to  the  furthei 
order  of  the  court.  (Id.) 

12.  The  trustee  having  neglected  to  keep 
th«  fund  invested,  as  directed  by  the 
trust,  and  having  mingled  it  with  his 
own  1'u  in  Is,  and  used  it,  and  claimed  to 
have  appropriated  the  whole  of  it  in  a 
manner  not  authorized,  although  for 
the  benefit  of  the  cestai  que  trust; 

Held,  that  although  this  was  done  by  the 
trustee  through  a  want  of  proper  un- 
derstanding of  his  duty,  and  with  a 
good  intent,  and  not  through  dishonesty 
or  want  of  fidelity,  yet  that  one  who 
had  so  failed  properly  to  understand 
hie  duties,  and  by  reason  of  such  failure 
had  exposed  the  fund  to  the  hazard  of 
being  lost  by  his  insolvency  ;  who  had 
in  fact  allowed  the  corpus  to  be  eaten 
up,  and  kept  the  fund  still  exposed  to 
hazard  of  loss  by  reason  of  business 
vicissitudes,  and  also  exposed  by  en- 
tangling litigation  in  case  of  bis  de- 
cease, should  not  be  retained  as  trustee. 
(Id.) 

See  DEED.    (Id.) 

13.  A  trustee  caunot  continue  the  trust 
after  his  death,  by   his  last  will  and 
testament,   whether  the   trust  in    his 
hands  be  of  real  or  of  personal   estate. 
(Fonda  agt.  Penjield,  56  Barb.,  603.) 

14.  It  ia  a  well  settled  rule  that  when  a 
sole  trustee,  or  the   survivor  of  seve- 
ral trustees,  dies,  the  trust  cannot,   by 
any  act  of  his,  be  continued  in  another 
person.     (Id.) 

15.  An  express,  active  trust  of  real  estate 
may  be  luvaijtl  and  void   by    lie  vised 
Statutes,  though  it  may  not,  if  valid 
unlawfully  suspend  the  absolute  power 
of   alienation    of   the    subject    of   it. 
(Manice  agt.  Manice,  1  Lansing,  348J 

See  DEVISE  AND  DEVISEE.    (Id.) 
WILL.    (Id.) 

UNDERTAKING. 

2.  The  act  of  April  13, 1857,  section  three, 
providing  for  the  giving  of  an  under- 
talcing  on  removing  a  cause  from  a  dis- 
trict court  in  the  city  of  New  York  to 
the  court  of  commou  pleas,  is  not  un- 
constitutional, on  the  ground  that  the 
legislature  have  no  power  to  compel 
the  giving  of  security  upon  a  mere 
change  of  forum.  This  section  affects 
the  remedy  only,  and  does  not  impair 
the  obligation  of  a  contract  or  take 
away  any  vested  right.  And  the  right 
ot  the  legislature  to  provide  for  and 


regulate  the  practice  of  the  coirrts,  is 
well  settled.  (Johnson  agt.  Ackerson, 
ante,  2:22. ) 

2.  Where   an    undertaking  is  given  in 
pursuance  of  a  statute,  and  no  demand 

is  required  by  the  terms  of  the  instru- 
ment, no  such  averment  is  necessary 
in  the  complaint,  in  an  action  upon  the 
undertaking  ;  but  if  it  were  necessary 
the  commencement  of  the  action  is  a 

sufficient  demand.     (Id.) 

3.  In  a  statutory   undertaking  it  is  not 
necessary   to  express  a  consideration 
therein — the   Statute    creates   the   lia- 
bility. 

4.  Where  the   condition  of  the   under- 
taking  is,  "  to  pay  any  amount    that 
may    be   awarded,"    it   is   an   original 
obligation  OH  the  part  of  the  defendant, 
which  becomes  absolute  when  the  judg- 
ment is  awarded.     (Id.) 

U.  S.  COURT. 

1  Where  the  petition  to  remove  a  cause 
from  the  state  to  the  United  States 
court,  (after  stating  that  one  of  the  par- 
ties is  a  resident  of  another  state),  avers 
positively  that  the  matter  in  dispute  ia 
the  suit,  and  for  which  the  suit  ia 
brought,  exceeds  the  sum  of  $500,  exclu- 
sive of  costs,  it  makes  a  case  directly 
within  the  12th  section  of  the  act  of 
congress  of  1789.  And  the  right  of 
removal  depends  upon  the  facts  as  they 
exist  when  the  suit  is  commenced. 
(Roberts  agt.  Nelson,  ante,  387. 

2.  Where,  by  the  record    in  the  state 
court,  it  must  be  held  that  the  matter 
in   dispute,   when  the   suit  was  com- 
menced, exceeded  the  sum  of  $500,  ex- 
clusive of  costs,  and  the  cause  is  prop- 
erly removed  into  the  U.  S.  court,  the 
jurisdiction  of  the  Utter  court  attaches, 
and  having  once  attached,  no  subse- 
quent event  can  divest  it.     Therefore, 
the  reduction   of  the  amount  of  the 
claim  by  the  declaration  tiled  in  the 
U.  S.  court,  cannot  altect  the  question. 
(Id.) 

3.  Where  the  plaintiff  in  his  declaration, 
in  the  U.  S.  court,  asserts,  with  other 
causes  of  action,  a  claim  to  recover  as 
assignee,  which  he  has  no  right  to  assert 
in  that  court,  it  cannot  be  allowed  to 
give  him  the  right  on  his  own  motion, 
to  send  or  remand  the  entire  case  back 
to  the  state  court,  and  deprive  the  de- 
fendant of  a  right  to  a  trial  in  the  U.  S. 
court,  of  the  other  causes  of  action. 
(Id.) 

4.  Nor  is  it  a  ground  for  granting  the 
motion  to  remand  the  entire  suit  to  the 
state  court  that  if  the  claim  as  assignee 
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be  stricken  out,  the  other  claim  will, 
•with  the  interest,  not  amount  to  over 
$500,  exclusive  of  coats  ;  as  the  juris- 
diction of  the  U.  S.  court  over  the  case 
having  become  complete  when  it  was 
removed,  cannot  be  ousted  by  the  ac- 
tion of  the  plaintiff  in  inserting  such  a 
claim.  Nor  is  the  insertion  of  such  a 
claim  a  ground  for  remanding  so  much 
of  the  case  as  concerns  such  claim. 
(Id.) 

•5.  The  courts  of  the  United  States  have 
jurisdiction  of  an  action  brought  by  a 
National  Bank,  organized  under  the 
act  of  congress  of  18b4,  or  one  organized 
under  a  state  law  and  converted  into  a 
national  bank  under  said  act,  located  in 
one  state,  as  a  sitizen  thereof,  against 
an  individual  citizen  of  another  state. 
(Manufacturer*'  Nat.  Bank  of  Chicago 
agt.  Jiaaclk,  ante,  409.) 


UNITED  STATES  SECURITIES. 
See  TAXES.     (56  Barb.) 

UNLAWFUL  TAKING. 
See  FORCIBLE  ENTRY.    (7  Robt.) 

USAGE. 

See  CAUSE  OF  ACTION.    (43  N.  Y.) 
COMMON  CARRIERS.    (2  Daly.) 

USE  AND  OCCUPATION. 

1.  What  allegations  in  the  complaint  are 
sufficient  to  show  a  cause  of  action  for 
use  and  occupation.    (Coit  agt.  Planer, 
7  Robt.,  413.) 

2.  An  action  on  the  case  for  use  and  oc- 
cupation is  founded  upon  contract,  and 
lies  only  when  the  relation  of  landlord 
and  tenant  exist.     Such  contract  need 
not,  however,  be  express  ;    it  may  be 
implied  from  circumstances.    (Id.) 

3.  Thus,    where    the    defendant,  being 
notified  what  the  rent  of  premises  be 
longing  to  the    plaintiff  would  be,  if 
they  used  them,  went  into  possession 
mid  occupied  and  enjoyed  the  use  of  the 
premises  for  fifteen  months : 

Held,  that  the  court  was  bound  to  infer 
an  agreement,  and  promise  to  pay  a 
reasonable  compensation.  And  that 
the  promise  or  contract  having  been 
made  out,  the  relation  ol  landlord  and 
tenant  followed. 

4.  In  an  action  for  nse  and  occupation, 
possession  by  the  defendants  of  prem- 


ises originally  leased  to  another,  is 
sufficient  evidence  of  an  assignment  of 
them  by  the  lessee  to  the  defendant,  to 
warrant  a  recovery  against  the  latter 
directly.  (Id.) 

USURY. 

1.  Warehouse  receipts  for    corn   were 
pledged  by  L.  to  the  defendant  for    a 
loanf  of  money,  at  H  usurious  rate  of  in- 
terest, the  form  of  a  consignment  to 
the  defendant  of  the  corn  covered  by 
the  receipts  being  resorted  to  as  a  cov- 
er for  the  usury.     Held,  that  the  plain- 
tiff, assignee  ot  D.,  could  avail  himself 
of  the  usury  between  L.  and  the  defend- 
ant, in  an  action  brought  for  the   con- 
version of  the  corn ;  L.  having   pre- 
vious to  the  assignment  of  the  claim 
to  the  plaintiff,  repudiated  the  transac- 
tion by  commencing  an  action  against 
the  defendant  for  the  recovery  of  the 
warehouse  receipts,  claiming  that  they 
should  be  returned  to  him  treed  Irom 
any  claim  on  the  part  of  the  defendant 
for    the  money    advanced    upon   the 
usurious  agreement.      (Matthews  agt. 
Coe,  56  Barb.,  430.) 

2.  Held,  also,  that  the  fact  that  the  corn 
had  been  sold  by  the  defendant  was  no 
defense  to  the  action,   in  the  absence 
of  any  proof  that  such  sale   was   with 
the  consent  of  the  plaintiff  or  his  as- 
signor.    (Id.) 

VALUABLE  CONSIDERATION. 

See  GRANTEE.     (1  Lansing.) 

VARIANCE. 

See  SUMMONS.     (1  Lansing.) 

VAULT. 

See  LANDLORD  AND  TENANT.   (7  Robt. 

VENDOR  AND  PURCHASER. 

1.  The  vendor  of  an  article  of  his  own 
manufacture  is  not  liable  to  one  who 
uses  the  same,  with  the  consent  of  the 
purchaser,  for  injuries  resulting  from  a 
defect  herein,  unless  such  article  is,  in 
its     nature,     imminently    dangerous. 
(Loop  agt.  Litchjield,  42  N.  Y.,  351J 

2.  The  defendents  sold  a  balance  wheel, 
manufactured  for  sale  by  them  to  C., 
who  purchased  it  for  his  own  use  in  a 
machine  for  sawing  wood  by   horse- 
power. There  was  a  hole  in  the  rim  of 
the  wheel,  caused  by  shrinkage  in  cast- 
ing, which  weakened  it.    This  defect 
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was  visible,  and  C.'B  attention  was 
called  to  it  before  he  purchased.  The 
defendants  tilled  this  cavity  with  lead. 
secured  by  a  bolt,  to  receive  which  a 
hole  was  drilled_  through  the  rim,  still 
further  weakening  the  wheel,  and  it 
was  then  painted  over,  and  by 
C.'s  request,  adjusted  to  the  machine 
by  the  defendants.  After  it  had  been 
in  use  over  four  years  the  wheel  burst, 
parting  where  it  had  been  drilled  to 
receive  the  bolt,  and  a  fragment  struck 
the  plaintiffs'  intestate,  who  was  using 
the  machine  with  C.'s  consent,  with 
such  violence  as  to  cause  his  death. 
Held,  in  an  action  brought  under  the 
statute  for  causing  death  by  negli- 
gence, that  the  plaintiffs  could  not  re- 
cover. (Id.) 

£ee  SALE.    (Id.) 
TITLE.    (Id.) 

3.  A  bond,  given  by  the  vendors  of  cer- 
tain property,  conditioned  that  if  the 
premises  should  be  released  from  the 
lieu  of  a  certain  judgment  on  before  a 
certain  day,  the  bond  should  be  &.C.,  is 
not  an  absolute  promise  on  the  part  of 
the  obligors  to  pay  and  discharge  the 
judgment.  It  is  merely  an  undertaking 
to  indemnify  against  damage  which 
the  grantee  of  the  premises  might  sus- 
tain by  force  of  "  the  lieu  "  of  the  judg- 
ment. (P/dllipsSigt.  Smith,  2  JDaly, 


4.  In  an  action  upon  such  a  bond  by  the 
purchaser,    for  condition    broken,   it 
inust    appear    affirmatively   that  the 
judgment  was  a  lien  on  the  property  at 
the  time  of  the  conveyance.     (Id.) 

5.  The  reliance,   by  a   vendor  of   land, 
npon  a  representation  made  by  a  ven- 
dee or  his  agent,  of  the  non-occurrence 
of  a  certain  event,  without  any  knowl- 
edge on  his  part  whether  it  has  taken. 
place  or  not,  after  being  informed  by 
such  vendor   that  he  would,  in   case 
such  event  had  occurred,  accept  a  far 
inferior  price,  will,  in  case  such  event 
has  not  occurred,  give  the  vendor  a 
right  to  have  any   contract  made  in 
consequence  of  such  misrepresentation, 
avoided  ;  although  the  fact  represented 
does  not  directly   affect  the  value   or 
price  of  the  land.  (Masterton  agt.  Seers, 
6  BoU.,  368.) 

6.  The  materiality  of  a  representation 
whose    falsehood    affects    a  contract, 
doss  not  depend  upon  its  effect  on  the 
value  or  price,  but  upon  its  supposed 
influence  on  the  mind  of  the  contracting 
party,  in  entering   into  the   contract. 
(Id.) 

7.  If  a   purchaser  has  notice  how  the 


vendor  considers  a  sale  of  property  in 
the  neighborhood  as  affecting  the  price 
of  his,  however  absurb  or  illogical  his 
supposition  may  be,  the  purchaser  has 
no  right  to  take  advantage  of  the  de- 
lusion by  falsehood  and  fraud.  (Id.) 

8.  No  one,  having  a  reasonable  ground 
to  believe  in  the  existence  of  a  fact 
without  any  to  doubt  it,  is  bound  to 
push  his  inquiries  as  to  the  fact,  so  as 
to  discover  the  truth,  before,  without 
any  responsibility,  he  can  state  its  ex- 
istence, in  a  negotiation.  His  state- 
ment of  it,  however  false,  can  never  be 
fraudulent  without  an  intention  to  de- 
ceive. (Chester  agt.  Comstock,  6  Robt.r 


9.  Where  the  seller  of  a  claim  against  a 
third  person,  represented  to  its  buyer 
the  debtor  to  be  "  perfectlv  good,'' 
and  that  "  there  would  be  no  difficulty 
in  getting  the  money"  if  judgment  was- 
recovered  against  him  ;  that  he  was 
"  abundantly  good,  very  wealthy  and 
had  a  great  deal  of  property ,"  and  the 
evidence  showed  that  such  seller  had 
reason  to  believe  such  statements  true, 
and  none  to  the  contrary,  and  that  until 
a  snort  time  before  such  representa- 
tions were  made,  the  debtor  was 
generally  reputed  to  be  solvent,  and 
any  difficulty  in  his  pecuniary  condi- 
tion was  only  known  to  a  few  con- 
fidential friends,  counsel  and  em- 
ployees : 

Held,  that  such  seller  was  not  liable  for 
the  falsity  of  such  statements,because  he 
did  not  exercise  the  ordinary  care  of  a 
prudent  man,  in  endeavoring  to  ascer- 
tain the  truth  of  such  statements  be- 
fore he  made  them.  (Id.) 

LO.  No  recovery  can  be  had  in  such  a 
case,  where  the  complaint  does  not 
allege  that  such  representations  were 
made  for  some  purpose.  Their  mere 
falsity,  without  some  deception  prac- 
ticed or  intended,  is  no  ground  of  ac- 
tion. It  is  only  where  a  party  nego- 
tiating a  transaction  undertakes  in  it  to 
tell  all  he  knows,  that  he  is  bound  to 
do  so,  unless  there  is  some  relation 
of  confidence  between  both  parties. 
(Id.) 

11.  .Representations  by  a  seller,  which 
merely  extol  the  character  of  an  article 
offered  for  sale,  such  as.  in  the  case 
of  a  claim  against  a  third  person,  that 
he  is  rich,  has  a  great  deal  of  property, 
is  abundantly  able  to  pay  all  claims 
against  him,  and  can  p?y  the  claim  if 
recovered,  are  to  be  expected  by  buy- 
ers, very  usual,  and  too  vague  to  be 
•the  basis  of  an  action.  If  a  buyer 
desires  more,  he  should  have  the  state- 
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ment  reduced  to  more  certainty,  or  in- 
sist on  a  guaranty.  Such  statements, 
without  some  other  concomitant  cir- 
cumstances or  expressions,  are  mere 
expressions  of  opinion,  for  which  a 
vendor  is  not  responsible.  (Id.) 

12.  The  vendor  of  an  article  exposed  to 
the  examination  of  the  purchasers  at 
the  time  of  its  sale,  is  not  liable  for  in- 
nocently applying  a  wroujj  name  to  it, 
or  giving  •*  false  description  of  it,  or 
even  doing  so  in  a  bill  of  parcels  after- 
wards, where    there  is  neither  fraud 
nor  warranty  in  the  sale.     (Hawkins 
agt.  Pemberton,  6  Mobt.,  42.) 

13.  The  term  "sound"  applies  to  con- 
dition only,  not  quality  or  kind,  and  is 
opposed   to  defective,  decaying  or  in- 
jured.    (Id.) 

14.  Upon  a    sale,  at  auction,   of  mer- 
chandise stated  to   be   "  blue    vitriol, 
sound   and  in  good  order,"  contained 
in  casks  open  for  examination  at  the 
time,  and  freely  examined    by  those 
present,  the  vendor  is   bound  to  state, 

.further,  the  actual  quality  of  the  article, 
in  order  to  avoid  being  bound  by  a 
warranty  that  it  is  the  best.  (Id.) 

15.  Whether  an  assertion  is  a  warranty, 
when  all  the  facts  are  admitted,  is  a 

•  question  of  law  for  .the  court,  not  for 
thejury.     (Id.) 

16.  Every  positive  assertion,  as  to  the 
qualities   or  character  of    an   article, 
made  in  the  course  of  a  negotiation  for 
the  sale  of  it,  ('except  as  to  value  of  its 
condition,  when  capable  of  being  dis- 
covered by  inspection,)  intended  and 
adapted  to  induce  the   buyer  to  pur- 
chase, is  a  warranty.    (Id.) 

17.  If  plainly  so  adapted,  when  taken  by 
itself,  it  must  be  shown  to  have  been 
accompanied  by  some  qualifying  words 
or  acts,  manifesting  it  to    be  a  mere 
expression   of    opininon,    in  order  to 
prevent  its   being  a  warranty.    The 
question  of  intent,  when  doubtful,  in 
such  cases  is  the  only  one  for  thejury, 
upon  ail  the  facts.     (Id.) 

18.  Where  an  article  exposed  to  view, 
and  sold  at  public  auction,  was  called, 
by  the  auctioneer,  "  blue  vitruil,"  but 
evidently    was    so    termed    as    being 
vitroil  of  blue  color,  (which  it  was :) 

Held,  that  in  either  case  there  was  no 
warranty  of  anything.     (Id.) 

19.  If  a  vendor,  on  the  day  specified  in 
the  agreement  for  the  completion  of  the 
sale,  is  unable  for  any  reason  to  per- 
form on  his  part,  it  cannot  be  insisted 
by  him,  that  the  specified  time  was  of 
the  essence  of  the  contract ;  or  that  the 

VOL.  XL.  45 


omission  of  the  purchaser  to  demand  a 
deed  on  that  day,  will  excuse  the  ven- 
dor performing,  afterwards.  (McCoof 
agt.  Jacobus,  7  Rvbl.,  115J 

20.  Under  such  circumstances,  the  time 
mentioned    in    the    contract,   for    the 
delivery  of  the  deed,  is  udt,  as  respects 
the  rights  of  the  purchaser,  an  essential 
part  of  it;  or  it  it  is,  performance  by 
him  on  that  day  will   be  excused,  by 
the  inability  of  the  vendor  to  convey  a 
title  free   from  all   incumbrances.     A 
demand  of  a  deed,  therefore,  on  a  sub- 
sequent  day    will    be   sufficient,  and 
entitle  the  purchaser  to  a  performance 
of  the  contract.    An  offer  to  execute 
the  bond  and  mortgage  agreed  to  be 
given,  and  to  pay  the   balance  of  the 
purchase  money,  is  unnecessary.  (Id.) 

21.  It  is  well  settled  that  the  vendee  of 
property,  under  a  contract  to  convey  a 
title  free  from  all  incumbrances,  is  not 
bound  to  take  it,  if,  at  the  time  perform- 
ance is  tendered,  there  are  iucurnhrancea 
existing  upon  the  property.    (Id.) 

22.  Where,  on  the  day  when  a  vendor 
ottered,  and  was  willing  to  convey,  the 
premises  were  in  the  actual  possession 
of  his  tenants,  for  terms  not  then  de- 
termined, and  were  also   iucumbered 
by  assessments  which  were  unpaid: 

Held,  thai  the  purchaser  was  excused 
from  performance  on  that  day.  (Id.) 

23.  Where  a  portion    of  the    premises 
were,  at  the   time    performance   was 
tendered  by  the  vendor,  in  the  posses- 
sion  of  a  tenant  who  held  the  same 
without    any    prescribed   term    being 
fixed,  but  under  a  verbal  agreement  to 
surrender  the  possession,  upon  a  sale 
being  made :  / 

Held,  that  although  this  arrangement 
was  terminable  at  the  option  of  the 
landlord,  yet  the  tenant  was  a  mere 
tenant  at  will,  whose  tenancy  could 
not,  without  the  exercise  of  such  op- 
tion, be  terminated,  except  upon  a 
notice  of  thirty  days.  That  to  terminate 
the  tenancy,  upon  a  sale  of  the  prem- 
ises, it  was  at  least  necessary  that 
notice  thereof  should  be  given  to  the 
tenant ;  and  that  until  such  notice  was 
given,  there  could  be  no  teiwinatiou 
of  the  tenancy.  (Id. ) 

24.  If  a  purchaser  of  lands  is  defrauded 
by  misrepresentations  of  the  vendors, 
he  has  a  cause  of  action  against  them, 
which  is  personal  to  himself,  and  will 
not  pass  by  his  subsequent  assignments 
of  the  contract.     (Oolliiu  agt.  tiaau,  7 
Robt.,  623.) 

25.  What  right  of  property  there  may 
be  in  what  is  commonly  denoted  the 
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"  good  will"  of  a  business,  is  not  fully 
determined;  but  such  property,  what- 
ever it  is,  has  never  been  protected, 
except  where  it  has  been  made  the 
subject  of  some  express  covenant  be- 
tween the  parties.  It  may  be  sold  by 
private  agreement,  and  the  stipulations 
of  the  parties  in  respect  to  it  will  be  en- 
forced ;  but  in  the  absence  of  any  cove- 
nant, and  upon  a  purchase  at  an  in- 
voluntary sale,  the  vendee  is  not  sub- 
rogated  to  all  the  rights  of  the  original 
owner.  (Stepiiens  agt.  De  Couto,  7  lioltt.. 
343) 

26.  Hence,  the  purchaser  of  a  newspaper 
establishment,  including  the  subscrip- 
tion list  and  good  will,  at  a  sale  there- 
of by  the   public  administrator,  will 
not  acquire  such  right  of  property  in 
the  name  or  title  of  the  newspaper,  as 
will  prevent  its  being  afterwards  as- 
sumed by  another  person.     (Id.) 

27.  One,  by  making  a  contract  whereby 
he  agrees  to  sell,  a  year  after  its  date, 
property,   real  or  personal,  does  not 
thereby  deprive  himself  of  any  profit 
which   may  have  accrued   therefrom, 
or  advantage  which   may   arise  from 
its  possession  or  use.  during  that  year ; 
nor  do  such  profit  and  advantage  pass 
to  the  purchaser,  in  the  absence  of  an 
express  contract  that  they  shall  pass. 
(Currie  agt.  White,  7  JRobt..  637.) 

See  FOREIGN  GOVERNMENT.    (Id.) 
STOCK.   (Id.) 

16.  Where  the    defendant  sold  to    the 
plaintiff,  for  $177,   an   account  in   his 
own  favor,  aginst  the  goverment,  of 
$192,  for  bis  services   as   an  enrolling 
officer,  upon  which  only  $30   was   al- 
lowed by  the  provost  inarshall  on  pre- 
sentation of  the  account  to  him  ;  Held, 
that  even  if  the  defendant  supposed,  at 
the  time,  that  he  was   entitled   to   the 
whole  sum  from  the  government,  hav- 
ing turned  out  that  he  was  not,  he  was 
bound  to   refund  to  the  plaintiff  the 
amount  which  the  latter  overpaid  him 
for  the  claim.    And   that  the   plaintiff 
fcould    recover  that  amount,    without 
applying  to  the  defendant  to   have  the 
contract    rescinded.      (Sherman     agt. 
Johnson,  56  Barb.,  59.) 

17.  Held,  also,  that  although   the   plain- 
tiff, in  his  complaint  alledged  that   the 
statements    of  tlie  defendant  to   him 
were  false  and  fraudulent,  still  he  could 
recover  if  he  proved  enough  to  sustain 
an  implied  warranty,  though  no  fraud 
was  shown.     (Id.) 

18.  The  defendant,  on  selling  to  the  plain- 
tiff an  account  against  the  government, 
represented    that   he   had     performed 
eixty -four-days'  services  as  enrolling 


officer  and  in  notifying  men,  at  $3  per 
day,  when  in  fact  he  had  already  been 
paid  for  the  time  spent  in  enrolling,  and 
he  had  been  engaged  only  ten  days  in 
notifying  the  men,  forwh'ich  latter  ser- 
vices $30  only  was  finally  allowed, 
upon  the  account.  Held,  that  the 
judge,  at  the  trial,  was  wan  anted  in 
directing  a  verdict  in  favor  of  the 
plaintiff,  for  fraudulent  representations, 
as  well  as  for  fraud  in  the  concealment 
of  material  facts,  by  the  defendant. 
(Id.) 

19.  The  general  rule  is,  that  if  a  party 
Selling    any  thing  of  value  willfully 
misreprsents  the  true  character  of  it, 
and  therebv  defrauds  the  purchaser,  he 
is  responsible  for  the  damages  which 
the  latter  sustains.     Every  exception 
to  this  rule  should  be  founded  upon 
some  strong  or  clear  reason  for  making 
it.     (Id.) 

20.  As  a  general  rule,  a  purchaser  of 
chattels,  in  order  to  recover  damages 
for  the  non-delivery  of  the  property 
by  the  vendor  pursuant  to  the  contract, 
must  show  either  a  tender  of  the   pur- 
chase price,  or  that  he   was  ready   to 
pay   it   when   he   made  the   demand ; 
especially  where  there  is  a  mere  fail- 
ure to  perform,  on  the  part  of  the  ven- 
dor.   But  where  the  vendor  refuses  to 
deliver  the  property  when  it  is  demand- . 
ed  of  him,  the  purchaser  is  not  bound 
to  tender  or  offer  the  monev  to  him. 
(Anderson  agt.  Sherwood,  56  Barb.,  68.) 

21.  In  an  action  for  a  breach  of  warranty 
where  the  whole  subject  matter  of  the 
covenant  has  not  failed,  but  there  is 
only  a  partial  failure,   in   the  absence 
of  any  fraud,  the  vendee  cannot  return, 
the  property  and  recover  the  considera- 
tion price.     (  Weston  agt.  Chamberlain. 
56  Barb.,  415.) 

22.  And  that  being  so,  he  cannot,  -while 
retaining  a  part  of  the   subject  matter, 
recover  as  if  there  had  been  a  total 
failure ;  unless    there     be   proof  that 
what   remains    is   wholly    valueless. 
(Id.) 

23.  In  an  action  for  breach  of  a  covenant, 
in  an  assignment  of   a  judgment,  that 
the  amount  of  the  judgment  is  due,  and 
that  neither  of  the  judgment  debtors  has 
been  discharged,   the  expenses  of  at- 
tempting to  enforce  the  judgment,   be- 
ing properly  averred,  in  the  complaint, 
may  rightfully  be   allowed  as  one  of 
the  items  of  damage.     (Id.) 

Sef  AGREEMENT.     (Id.) 
BAILMENT.    (Id.) 
INTERNAL  REVENUE.     (Id.) 
RAILROADS.     (Id.) 
STOLEN  NOTES.     (Id.) 
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124.  A  partv  purchasing  a  title  to  real 
estate  believed  by  himself  and  by  his 
grantor  to  be  doubtful,  cannot  recover 
back  the  consideration  therefor,  by 
showing  that,  such  title  waa  in  fact 
void.  (Granger  agt.  Olcott,  1  Lam- 
ing, 169.) 

•25.  His  right  to  recover  wonld  be  limited 
•to  a  case,  where  the  parties  believing 
the  title  purchased  to  be  good,  were 
laboring  under  a  mistake  of  the  fact. 
(Id.) 

'26.  A  purchaser  or  mortgagee  of  lands' 
is  presumed  to  have  knowledge  of  ev' 
ery  fact,  to  which  he  is  led,  by  a  deed 
forming  a  link  in  the  chain  of  his  title. 
(Acer  agt.  Westcott,  1  Lansing,  193.) 

•27.  And  he  does  not,  in  equity,  escape 
from  such  presumption,  because  the 
fact  to  which  he  is  referred,  is  the  ex- 
istence of  an  equitable  right,  aiid  not 
a  legal  one.  (Id.)  * 

28.  W.    took  a  mortgage    from    C.   on 
premises  to  which  the   latter  had  title 
under  a  deed  from  B.,  wherein  it  was 
recited  that  "this  conveyance  is  made 
in  pursuance  of  a  contract,  of  sale  of 
«aia  premises,  made  and  entered  into 
by  the  party  of  the  first  part,  for  a  con- 
veyance thereof  to  one    *    *    A.,  of 
wnom  the  said  pa.rty    of  the  second 
part  has  become  the  assignee,  or  pur- 
chaser, and  as  such,  entitled  to  a  ful- 
fillment thereof,  by  virtue  of  this  con- 
veyance ;  said   contract   being  dated," 
&c.    Held,  W.  took  his  mortgage  with 
presumptive  knowledge  of  A.'s  equita- 
ble right  to  a  conveyance  from  B.,  and 
of  the  terms  of  the  agreement  between 
A.  and  C.,  npon   which    the    latter's 
right  to  B.'s  conveyance  was  founded. 
(&.} 

29.  And  the  agreement  between  A.  and 
C.,  being  for  a  sale  of  the  premises  to 
which  A.  had  the  equitable  title  under 
his  contract  -with  B.,  and  providing, 
that  on  conveyance  C.  should  give  a 
mortgage  to  B.,  on  said  premises,  for  a 
belance   due  from  A.,  and  as  a  next 
lien  thereto,  execute  a  purchase  money 
mortgage  to  A. ;  and  by  terms  of  a  sub- 
sequent arrangement,  for  convenience 
of  the   parties  (but  not  affecting  the 
agreement  between    A.   and   C.),    by 
whicli  B.  was  to  convey  directly  to  the 
latter,  C.  obtained  the  deed   from  B., 
payimg  her  the  balance  due  from  A.  in 
money,  and  before  complying  with  the 
terms  of  his  agreement  with  A.,  exe- 
cuted the  mortgage  to  W.    Held,  WVe 
mortgage  should  be  postponed  to  A.'a 
equity.    (Id.) 

3C   W.  had  loaned  to  C.  the  balance  paid 


to  B.  on  A.'s  contract,  'for  the  purpose 
of  such  payment,  and  it  was  made  part 
of  the  consideration  of  W.'s  mortgage 
Held,  no  right  to  subrogation  existed 
in  W .,  by  which  his  mortgage  could 
be  preferred  to  the  extent  of  such  bal- 
ance over  A.'s  equity.  (Id.) 

31.  Tl-e  defendant  conveyed  land  to  the 
plaintiff,   with  warranty,    "reserving 
always  a  right  of  way,"  as  now  nsed, 
on  the  west  side,  &c  ,'from  the  public 
highway    to   the   piece  of  land    BOW 
owned    by    R.,"  &.C.,  and   afterward 
quit-claimed  to  plaintiff  his  interest  in, 
said    land,    whereupon,    plaintiff  ob- 
structed the  way  reserved.     R.  had  a 
prescriptive  title  to  the  same  right  of 
way,  and  sued  the  plaintiff,  and  ob- 
tained  judgment  for  damages  on  ac- 
count of  the  obstruction,  and  for  repos- 
session, and  was  put  into  possession, 
nuder  the  judgment;  the  plaintiff  then, 
brought  an   action,  on  the  warranty, 
against  the  defendant,   who,  though 
duly  notified,  had  neglected  to  defend 
the  suit  by  R.,  for  the  costs  and  dam- 
ages recovered  in  such  suit.    Held,  the 
covenant  of  warranty  in  defendant's 
deed  covered  the  prescriptive  right  of 
R.,  and  the  possession  of  R.  enforced 
under  the  judgment,  was  an  ouster  of 
plaintiff,  and  he  was  entitled  to  recov- 
er.   (Bridger  agt.  Pierson,  1  Lansing, 
481.) 

32.  The  right  of  way  was  reserved,  and 
not  excepted  by  the  deed,  and  could  be 
construed  as  having  been  made  for  the 
grantor's  benefit  only.     (Id.) 

See  FIXTURES.  (Id) 
GRANTEE.  (Id.) 
JUDGMENTS  AND  EXECUTIONS. 

(Id.) 

NUISANCE.    (Id.) 
STATUTE  OF  FRAUDS.    (Id.} 

VENDOR      AND      VENDEE      OP 
CHATTELS. 

See  MARRIED  WOMEN.     (1  Lansing.) 
PRINCIPAL  AND  AGENT.    (Id.) 
SALE  OF  CHATTELS.    (Id.) 

VERDICT. 

1.  Where  questions  of  fact,  upon  which 
there  is  conflicting  evidence,  are  sub- 
mitted to  the  jury  and  passed  upon  by 
them,  their  verdict  should  not  be  dis- 
turbed.    (Bislwp  agt.  Jackson,  6  Hobt., 
287. 

See  EVIDENCE.   ( Id.) 

2.  A  judge  sitting  at  nisi  print  has  all  the 
power  of  a  judge  siting  At  special  term, 
and  may,   upon  motion,  set  aside  the 
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verdict  of  a  jury  when  it  is  in  opposi- 
tion to  the  law  as  anounced  to  them 
from  the  bench.  (Tinson  agt.  Welch, 
7  Robt.,  392.) 

3.  When,  upon   evidence   conflicting  on 
all  the  issues,  the  jury  finds  against  the 
defendant,  the  verdict  will  not  be  set 
aside.    (Id. ) 

4.  The  rule  on  this  subject  is,  that  if, 
upon  the  whole  evidence,  a  verdict  for 
the  plaintiff  would  be  against  its  clear 
•weight,  it  is  the  duty  of  the  court  to 
non-suit.     (Id.) 

5.  If  a  nonsnit  is  not  ordered,  and  the 
case  is  submitted   to  the   jury,   their 
verdict  is  generally  conclusive.     It  is 
only  when  there  is  so  clear  a  prepon- 
derance of  evidence  as   to  raise    the 
suspicion  that  the  jury   have  had  an 
improper  bias,  that  the  court  will  in- 
terfere.  (Id.) 

6.  Where  the  only  instructfon  which  the 
verdict  did  not  follow  was,  that  if  the 
jury  should  find  that  the  plaintiff  had 
fully  performed  an  agreement,  on  his 
part,  he   must  have  a  verdict  for  the 
amount  claimed,  and  the  verdict  was 
for  a  less  sum  : 

Held,  that,  although  for  this  difference, 
the  court,  of  its  own  motion,  might, 
perhaps,  have  vacated  the  verdict,  this 
could  not  be  done  on  the  defendant's 
motion,  as  the  error,  if  any,  was  in  his 
favor.  (Id.) 

7.  Neither  the  verdict  of  a  jury,  nor  the 
report  of  a  referee,  or  decision  of  a 
single  judge  without  a  jury,   (which 
are  put  on  the  same  footing  by  the 
Code  of  Procedure,  §§  268,  348,)  is  to  be 
set  aside  upon  a  question  of  fact,  where 
the  evidence  is  conflicting  without  a 
great      preponderance     of     evidence 
against    the     conclusions    arrived    at 
therein,  except  posibly  in  equity  cases. 
(Polhamws  agt.  Moser,  7  Robt.,  489.) 

8.  The  presumption  of  law  is  in  favor  of 
the  good  faith,  diligence,  intelligence, 
experience  and  knowledge  of  mankind, 
of  such  tribunal,  and  every  intendment 
is  to  be  made  to  support  that  presump- 
tion, so  that  if  any  possible  view  of  the 
evidence,  although  apparently  strained, 
will  justify  its  binding,,  that  is  to  be 
adopted.     (Id.) 

9.  It  is  not   enough  that  the   appellate 
court  would  have  decided    the  other 
way,  if  the  question  were  res  inttgra. 
(Id.) 

10.  The  evidence  must  be  so  overwhelm- 
ing against  the  finding  that  without 
much  aid  from  counsel  the  court  can 


discover  that  it  was  so  manifestly 
wrong  that  nothing  but  fraud,  bias,, 
mistake,  perhaps  inability  to  weigh  the 
force  of  the  evidence,  or  possibly  over- 
sight of  material  facts,  could  account 
for  it.  ( Id.) 

See  JUDGMENT.     (Id.) 

11.  Where  the  jury,  in  an  action  against  a 
railroad  company  for  personal  injuries 
occasioned  by  its  negligence,  found, 
upon  conflicting  evidence,  that  the 
plaintiff  was  permanently  injured  in  his 
spinal  cord ;  Held,  that  the  court  should 
not  overrule  them ;  and  that  if  they 
were  correct  in  that  finding,  a  verdict 
in  favor  of  the  plaintiff  for  $4000  was 
not  excessive  in  amount.  (Reed  agt. 
The  New  York  Central  Railroad  Co., 
56  Barb.,  493.) 

See  PRACTICE.    (Id.) 

FORCIBLE  ENTRY  AND  DETAINER. 
(] 


VERIFICATION. 
See  EVIDENCE-    (I  Lansing.) 

VOID  AND  VOIDABLE. 

See  INFANT.    (I  Lanisng.) 
MARRIED  WOMEN.    (Id.) 

WAGER. 

1.  Where  money  has  been  deposited  by 
different  persons,  with  a  stakeholder, 
as  a  wager  or  bet  upon  the  event  of  a 
horse  race,  which  has  been    paid  over 
to  the  winner,  each  depositor  may   re- 
cover of  the  winner  the  amount  which 
he  deposited,  and  no   more  ;  and  sepa- 
rate actions  can  be  brought  by  each, 
for  such  amount.     And  this  although 
the  bet  was  made  by  another  person, 
in  his  own  name,  but  for  the   benefit 
of    the  plaintiff,  who  furnished     the 
money    to '  be    staked.     (Pulver   agt. 
Bwke,  56  Barb.,  890.) 

2.  The  fact  of  the  winner's  intending  to 
make  the  bet  with  a  person  other  than 
the  plaintiff  furnishes   no  reason  why 
he  should  not  be    made   to   refund  the 
money  which  he  has  illegally  obtained. 
(Id.) 

WAIVER. 

See  INSURANCE  (LIFE).    (6  Robt.) 

OF  IRREGULARITIES.    See  INFANTS? 

IRREGULARITIES.    (7  Robt.) 
CARRIERS.     (56  Barb.) 
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WAE. 

Set  PRINCIPAD  AND  AGENT.  (42  If.  T.) 

WAREHOUSE  RECEIPT. 
JSee  USUBY.    (56  Barb.) 

WARRANT. 

1.  A  warrant  of  commitment,  issued  by 
a  justice  of  the  peace,  under  the  statute 
entitled  "  of  proceedings  to  prevent 
the  commission  of  crimes"  (part  4, 
cbap.  -,  title  1,  of  the  Revised  Stat- 
utes^, is  valid  without  any  seal  affixed. 
(Gano  agt  Hall,  42  N.  T.,  67.) 

See  JUSTICES'  COURTS.    (56  Barb.) 


WARRANTY. 


See  INSURANCE  (LIFE).    (6  Eobt.) 
VENDOR  AND  PURCHASER.    (Id.) 
VENDOR     AND     PURCHASER.    (56 

Barb.) 
See  NUISANCE.     (1  Lansing.) 

PRINCIPAL  AND  AGENT.    (Id.) 
VENDOR      AND    PURCHASNR      OF 
LANDS.    (Id.) 

WATER-COURSE. 

1.  Where  the  existence  of  a  continuous 
artificial  canal  upon  the  lands  of  both 
parties,  through   which   water  flows, 
lies  at  the  foundation  of  au  action,  and 
an   order  has    been  made  therein  re 
straining    the    defendant    from  inter- 
fering with  the  flow  of  water  in  such 
canal,  so  as  to  interrupt  it  on  his  own 
land  and  throw  it  back  on  the  plain- 
tiff's and  direct  it  into  his  cellar ;  such 
order  will  be  vacated,  unless  on  an  ap- 
plication  to  that  effect,  the  existence 
of  such  canal  is  established.     (Schaeftr 
agt.  Herb,  7  Kobt.,  222.) 

2.  Proof  of  the  existence  of  a  natural 
water-course  will  not,  in  such  a  case, 
sustain  au  allegation   of  that  of    an 
artificial  canal.      Such  an  action  and 
order  can  only  be  sustained  in  case  of 
such    a   water-course,   aud   its  inter- 
ruption, by  an  allegation  of  its  exist- 
ence, in  the  pleadings  and   papers  on 
which  such  order  is  sought  to  be  sus- 
tained, and  proof  of  suc-h  existence  aud 
threatened  interruption.     (Id.) 

3  And  as  the  plaintiff  could  not,  under 
an  issue  as  to  the  existence  of  an 
artificial  canal,  at  the  trial,  maintain 
his  right  to  a  perpetual  injunction  on 
the  ground  of  atnreatened  interruption 
of  a  water  course,  he  cannot  on  that 
ground  maintain  his  rL-hi  to  a  tem- 
porary injunction.  (Id ) 


4.  The  plaintiff  may,  iu  such  a  case,  ap- 

Ely  for  leave  to  amend  his  complaint 
y  alleging  as  his  cause  of  action  the 
existence  of  a  water-course  and  a 
threatened  interruption  thereof  by  the 
defendants ;  or  discontinue  his  action, 
aud  commence  another,  setting  forth  aa 
the  cause  of  actiou  the  existence  of  a 
water-course.  (Id.) 

WHARVES.  DOCKS  AND  PIERS. 

I.  The  public  have  no  right  to  use 
wharves  erected  by  the  owners  of 
lauds  adjacent  to  the"  navigable  waters 
of  tne  East  River,  within  the  perman- 
ent water  line  of  the  city  of  Brooklyn, 
although  such  wharves  extend  beyond 
low  water  mark  and  and  were  erected 
without  the  consent  of  the  state.  If  the 
state  sees  fit  to  permit  such  structures 
to  remain,  no  private  individual  has 
any  right  of  entry  upon  them  without 
the  consent  of  the  owners.  (  Wetmore 
agt.  Brooklyn  Gas  Light  Co.,  42  N.  T.t 

2.  The  title  of  riparian  owners  to  landa 
acquired    by    erecting  and  filling    in 
wharves  or"   bulkheads  on    the  lands 
under  water,  as  far  as  the  permanent 
water  line,   under  the   authority  con- 
ferred bv  the  legislature  (Laws  of  1848, 
chap.   156 ;  Laws  of  1850,  chap.  313), 
is  not  held  subject  to  any  right  in  the 
public  to  use  the  same.     (Id.) 

3.  Even  if  these  acts  are  void,  as  appro- 
priating  public   property  to   local  or 
private  purposes  without  the  assent  of 
two  thirds  of  the  legislature,  it  is  the 
right  of  the  state,  not  of  any  individual 
that  is  violated.    Such  H  violation  does 
not  give  to  individuals  the  right  to 
enter  upon  the  lands  for  any  purpose. 
(Id.) 

See  JURISDICTION.    (Id.) 
WHISKY. 
See  INTERNAL  REVENUE.    (56  Barb.) 
WILL. 

1.  Is  it  necessary  to  the  due  and  proper 
execution  of  a  will,  under  the  statutes 
of  this  state,  that  the  witnesses  should 
be  requested  by  the  testator  to  sign  their 
names  thereto  as  witnesses  1     (Matter 
of  Smith,  ante,  124.) 

2.  Where  the  testator,  by  his  will  gave  to 
his  wife  the  use,  during  her  natural 
lite,   of  all  of  his   real  and  personal 
estate,  aud,  then,   "  I  give  and  devise 
unto  may  daughter  Catherine,  the  wife 
of  Barnard  J.  Cipperly,  and  after  her 
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decease  to  her  lawful  heirs,  all  my  real 
estate,"  &c. : 

Held,  that  by  the  devise  to  his  daughter 
Catherine,  she  took  a  fee  in  all  the 
real  estate.  As  the  real  estate  was 
charged,  solely,  with  the  payment  of 
legacies — some  of  which  were  payable 
immediately,  it  was  still  more  evident 
that  the  testator  intended  to  devise  a 
fee  to  his  daughter  Catherine,  who  was 
to  pay  such  legacies  out  of  the  real 
estate.  (Cipperly  agt.  Cipperly,  ante, 
269,) 

3.  The  heirs  of  Catherine,  the  devisee, 
would  take  the  same  estate  after  the 
decease  of  Catherine,  as  they  would  if 
the  words  ''  after  her  decease"  had  been 
omitted  from  the  will — which  would  be 
such  of  her  real  estate  as  had  not  been 
disposed  of  in  her  lifetime.     (Id.) 

4.  Where  the  testratrix,  the  draftsman 
of  the  will,  whom  she  had  employed  to 
draw  it,  and  two  witnesses,  all  being 
present  when  the  testratrix  signed  the 
will  and  acknowledged  it  to  be  her  last 
will,  &c.,  and  the  draftsman  then  re- 
quested the  witnesses  to  sign; 

J7eM,«that  the  request  being  made  in  her 
presence,  it  was  in  law,  her  request, 
and  the  signing  of  it  by  the  witnesses 
ou  such  request,  rendered  its  execution 
valid.  (The  surrogate's  opinion,  which 
this  decision  reverses,  is  reported  ante 
page  1^4.)  (Smith  agt.  Smith,  ante, 
318.) 

5.  The  testator,  by  his  will,  after  direct- 
ing payment  of  "his  debts  and  making 
various  bequests  and  a  devise  of  his 
interest  in  certain  designated  real  es- 
tate, gave  "  all  the  rest,  residue  aiid 
remainder  of  my  estate,  both  real  and 
personal,"  to  his  children      He  then 
proceeded  to  name  executors,  and  au- 
thorized them  •'  to  sell  all  or  any  part 

.  of  my  real  estate  at  any  time,  in  their 
discretion,  and  to  execute  valid  deeds 
of  conveyance  for  the  same  to  the  pur- 
chaser." 

Held,  that  this  power  of  sale  did  not 
charge  the  real  estate,  embraced  in  the 
residuary  clause,  with  the  payment  of 
the  debts  and  bequests,  but  was  a  valid 
power  in  trust  to  convert  it  into  per- 
sonalty, for  convenience  of  distribu- 
tion, to  avoid  the  expense  and  delay 
of  partition  or  other  legal  proceedings. 
thus  beneficial  to  those  interested  in 
the  residuary  estate  ;  and  that  the  ex- 
ecutors could  convev  good  title.  (Kin- 
nier  agt.  Rogers,  4'.>"AT.  F.,  531.) 

2.  What  is  suttic-ineiit  evidence  to  re- 
quire the  snbmi.-iion  to  a  jury  of  tlie 
question  wheilu-r  a  will  was  procured 
by  undue  inflcence.  (JJnttuti  agt  Jacks, 
6  Bolt.,  166.) 


•i.  Provisions  in  a  will  having  no  neces- 
sarv  connection  with  a  devise  over  of 
real  estate  not  to  take  effect  until  the 
termination  of  .three  lives,  are  not 
necessarily  affected  by  the  invalidity 
of  such.  (Id.) 

PROBATE  OF.      See  JURISDICTION. 

(Id.) 
See  SURROGATE.     (Id.) 

TRUSTS  AND  TRUSTEES.    (Id.) 

4.  Where  the  testimony  of   a   witness, 
upon  the  probate  of  a  will,  is  not  af- 
firmative   in  its  character — being,  in 
substance,  that   he  did  not  hear  any- 
thing said  by  the  testator,  at  the  time 
the  will  was  signed,  although  he  thinks- 
he  would   have   heard  anything  that 
was  said,  and    that  he  did  not  hear 
done,    what  three    disinterested   wit- 
nesses sav  was  done,  viz.,  the   reading, 
of  the  will,  in  whole  or  in  part,  in  the 
presence  of  the  testator — it  is  not  en- 
titled  to  the  consideration    which    it 
would  otherwise  command.     (McKin- 
ley  agt.  Lamb,  56  Barb.,  284.) 

5.  Although  it  is  a  general  rule  that  when 
there  is  a  conflict  of  evidence,   the   de- 
cision predicated  upon  it  shall  not   be 
disturbed,    in    the    absence    of  strong 
grounds  therefor,  yet    where  the  evi- 
dence ou  the    part  of  the   contestants, 
upon  the  probate  of  a  will,  before   the 
surrogate,  as  to    whether   the   requisi- 
tions of  the  statute  were  complied  with, 
ou  its  execution,  is  deciuedly  inferior, 
iu  quantity,  quality  and  disunterested- 
ness,  to  th'at  given  for  the  proponents, 
a  decree  of  the  surrogate,   refusing  to- 
admit  the   will  to  probate,   should  be 
reversed,  and  a  feigned  issue  ordered,. 
to  try   the   question  whether  the  will 
was     executed  and  published  by  the 
testator  as  his  last  will  and   testament, 
(Id.) 

6.  An  exemplified  or  authenticated  copy 
of  a  will  can  be  proved  in  the  supreme 
court  only  when  the  original  will  is  in 
the  possession  of  a  foreign"  court  or 


7.  If  there  is  anything  in  the  law  of  a 
foreign  country  which  confers  upon  a 
notary  any  such  power  or  position  as- 
would  bring  his  office  within  the  defi 
nition  of  a  court  or  a  tiibunal  of  JU&- 
tice,  it  should  be  proven  as  a  fact. 
(Id.) 

See  DEED.     (Id.) 

TENANCY  BY  THE  CURTESY.    (Id.) 
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WITNESS. 

1.  The  defendant,  in  an  action  for  libel 
ami  slander  claimed  that  the  words 
•were  privilged,  having  been  used  by 
him  in  the  course  of  his  testimony  as  a 
witness  in  a  regular  judicial  proceed- 
ing. On  the  trial,  the  judge  instructed 
the  jury  that,  if  they  found  the  defend- 
ant believed  his  answers  were  pertin- 
ent and  relevant  to  the  question  at  issue 
when  the  words  were  uttered,  their 
verdict  should  be  for  the  defendant  ;  if 
on  the  other  hand,  they  found  that  the 
defendant  was  actuated  by  malice,  or 
knew  that  the  words  were  not  relev- 
ant, and  availed  himself  of  the  oppor- 
tunity to  defame  the  plaintiff,  the  posi- 
tion of  witness  did  not  protect  him;  and 
submitted  the  question  to  the  jury. 
Held,  a  correct  instruction,  and  that 
whether  the  defendant  was  protected, 
under  the  circumstances,  is  not  a  ques- 
tion of  law,  but  was  properly  submit- 
ted to  the  jury.  (  White  agt.  Cat-roll, 
42  N.  Y.,  16L) 

9.  Where,  upon  the  trial  of  an  indict- 
ment, the  prisoner  offers  himself  as  a 
witness,  and  testifies  in  his  own  behalf, 
under  the  statute  of  1869,  he  thereby 
becomes  subject  to  the  same  rules  and 
is  called  upon  to  submit  to  the  same 
tests  which  are  legally  applied  to  other 
witnesses.  (Brandon  agt.  The  People, 


10.  Accordingly,  where  the  plaintiff  in 
error,  on  her  trial  for  grand  larceny, 
wasswoin  as  a  witness  in  her  own  be- 
half, and,  on  her  cross-examination, 
was  asked,  "  have  yon  ever  been 
arrested  before  for  th'eft  T"  and  the 
question  was  objected  to  as  an  attack 
upon  her  character,  which  she  had  not 
herself  put  in  issue.  Held,  that  the 
question  was  a  proper  one  ;  and  no  sug, 
gestion  of  privilege  having  been  inade- 
the  objection  was  properly  overruled. 
(Id.) 

*14.  It  is  competent  to  ask  a  witness,  on 
cross-examination,  whether  he  has 
been  in  jail  or  state  prison,  and  how 
much  of  his  life  he'  Has  passed  in  such 
places,  with  a  view  to  impair  his  cred- 
ibility. The  extent  of  such  cross  ex- 
amination rests  somewhat  in  the  dis- 
cretion of  the  court,  but  the  discretion 
should  be  liberally  exercised.  (Id.) 

5.  The  rule  of  evidence,  excluding  the 
wife  from  being  a  witness  for  her  hus- 
band, is  applicable  only  where  the  re- 
lation of  husband  and  wife  legally  ex- 
ists, and  does  not  extend  to  the  case 
of  a  woman  cohabiting  with  a  party  as 
his  wife,  hut  not  married  to  liirn. 
(Dennis  agt.  Crittenden,  42  N.  Y., 
542.) 


See  EVIDENCE. 
PKACTICE. 


(6  Robt.) 
(Id.) 


6.  On   an   application,   under    the    pro- 
visions of  the-Code,  by  a  parly,  for  the 
examination  of  the  adverse   party  as 
a  witness  in  the  action,  he  must  present 
an  affidavit  stating,  1st.  The  nature  of 
the  action  and  the  plaintiff's  demand. 
3d.    If  the  application  be  made  by  the 
defendant,  then  the  nature  of  his  de- 
fense ;  and  3d.  The  name  and  residence 
of  the  proposed  witness.     (  Greene  agt. 
•Herder,  7  Roll.,  455.) 

7.  Upon  that  affidavit  the  party  may  ap- 
ply for  such  an  order  as  is  mentioned 
in'section  3  of  the  statute  in  relation  to 
the   conditional    examination  of   wit- 
nesses within    this    state,  (2  R.  S.,  $ 
392.)  and  also  for  the  summons  pro- 
vided for  in  section   10  of   the  same 
statute.    (Id.) 

8.  The    order    so    obtained   should     be 
served  upon  the  attorneys  of  all  the 
parties  who  have  appeared,  or,  if  the 
time  for  appearance  has  not  yet  ex- 
pired, then  upon  the  adverse  parties, 
themselves,  who  have  not  appeared  ; 
and  the  summons  si.onld  also  be  served 
upon  the  proposed  witness.  (Id.) 

9.  In  case  the  proposed  witness  fails  to 
appear,  the  party  who  has  procured  the 
order  and  summons  may,  upon  a  proper 
affidavit,  obtain  a  warrant  directing  the 
sheriff  to  apprehend  such  witness  and 
bring  him  before  the  judge,  (2  R.  S.  § 
401  J  or,  at  his  option,  he  may,  on  a 
proper  affidavit  aud  notice,  have   an 
order  directing  the    pleading   of   the 
recusant  witness  to  be  stricken  out. 

,  $394.)     (Id.) 


10.  Under  the  provisions  of  the  Code 
authorizing  the  examination  of  parties 
to  actions   before  trial,  the  testimony 
of  a  party  may  be  taken  before  issue 
joined.    The  right  to  such  an  examina- 
tion is  absolute,  and  a  refusal  thereof 
is  not  in    the  discretion  of  the  court. 
(Fullerton  agt.  Gaylord,  7  Robt.,  551. 

11.  The  pendency  of  a  motion  to  make 
the  complaint  more  definite  does  not, 
of  itself,  prevent  the  plaintiff  from  pro- 
ceeding with  the  examination  of  the 
defendant.       Consequently    its     non- 
decision,  or  the  non-entry  of  the  order 
upon  the  decision,  can  have  no  effect 
on  the    plaintiff's    right   to    proceed. 
•'2B.)i 

12.  A  judge  having  granted  an  order  for 
the  plaintiff  to  show  cause  why   his 
proceedings  on  the  examination  of  the 
defendant  as  a  witness  should  be  stayed 
until  the  hearing  and  decision  of  a  mo- 
tion   to    make    the    complaint     more 
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definite,  •with  a  temporary  stay,  has 
the  power  to  vacate  it,  ex  parte  ;  and 
if  he  subsequently  makes  an  order 
staying  the  examination  of  the  defend- 
ant for  ten  days,  unless  a  bill  of  par 
ticulars  shall  be  sooner  served,  the 
making  of  such  order  will  be  regarded 
as  an  ex  parte  vacatur  of  the  stay  pre- 
viously granted.  (Id.) 

13.  A  default    for  non-attendance    and 
submitting  to  an  examination  may  be 
waived  by  the  subsequent  acts  of  the 
plaintiff's  attorneys,  in  assigning  days 
for  the  examination  of  the  defendants, 
at  their  office,  and  posponing  such  ex- 
amination from  time  to  time.  (Salterlee 
agt.  De  Comeau,  7  Hobt.,  661 .) 

14.  Where  the  plaintiff's  attorney  agreed 
by  parol  that  if  the  defendants  (agaiuty; 
whom    a    default    had    been    taken) 
•would  come  to  his  office  and   be  ex- 
amined, he  would  accept  such  attend- 
ance and  waive  the  default : 

Held,  that  if  the  defendants  were  not  in 
fault  in  falling  to  so  attend  and  be  ex- 
amined, the  plaintiffs  could  not  insist 
on  the  original  default.  (Id) 

15.  Where  it  appeared  that  on  the  last 
occasion  when  a  time  was  fixed  for  the 
examination  of  the  defendants,  one  of 
them  attended,  but  the  plaintiff's  attor- 
ney being  unable  to  go  on  with  the  ex- 
amination, it    was    postponed,  as  to 
both  defendants  ;  no  day  being  fixed  to 
•which    the    examination    was  to    be 
postponed  ;  but  the  plaintiffs'  attorney 
was  to  give  a  reasonable  notice,  when 
he  required  the  defendant's  attendance; 
and  no  such  notice  was  given: 

Held,  that  the  defendants  were  not  in 
fault  in  failing  to  attend.  (Id.) 

16.  Where,  in  an  action  for  debauching 
and  enticing  away  the  plaintiff's  wife, 
the  answer  alleged  that  the  wife  was 
compelled  to  leave  the  plaintiff's  by 
reason  of  his  cruel  and  inhuman  treat- 
ment and  immortal  conduct,  he  having 
introduced  a  lewd    woman    into    his 
house,  and  kept  her  there,  for  the  pur- 
pose of  sexual  intercourse : 

Held,  that  the  plaintiff,  being  examined 
as  a  witness  for  the  defendant,  before 
trial,  might  be  inquired  of  as  to  the 
matters  set  up  in  the  answer,  and  com- 
pelled to  answer.  ( Taylor  agt.  Jennings, 
7  Xobt.,581.) 

17.  In  such  a   ease  the  plaintiff    is  not 
called  as  a  witness,  either  for  or  against 
his  wife,  but  as  a  witness  against  him- 
self; and  the  wife  having  no  interest 
in  the  result  of  the  litiiration,  any  testi- 
mony which   the   husband    may  give 


cannot  affect  her,  one  way  or  the  other. 
(Id.) 

18.  Neither  is  the    plaintiff    an  incom- 
petent witness,  in  such  a  case,  for  the 
reason  that  the  effect  of  his  testimony 
may  be  to  destroy  the  harmony  of  his 
material  relations,  and  sow  dissention 
between  him  and  his  wife,  and  tbere~ 
fore  to  allow  him  to  g^ve  such  testi- 
mony   would    be    contrary   to   public 
policy.    (Id.) 

19.  The  act  of  1867,  to  enable  husband 
and  wife  to  be  witnesses  for  or  against 
each  other,  has  no  reference  to  cases 
where  a  husband  or  wife  is  called  as 
a  witness  agaiust  himself  or  herself. 
(Id.) 

520.  The  fact  that  a  witness,  by  giving 
his  testimony,  may  thereby  lay  himself 
open  to  a  civil  suit,  will  not  privilege 
him  from  testifying.  Nor,  if  the  testi- 
mony is  material  to  the  issue,  can  a 
•witness  refuse  to  answer,  on  the  ground 
that  this  testimony  will  tend  to  disgrace 
him.  (Id.) 

17.  A  prisoner  under  sixteen  years  of 
age,  convicted  of  burglary  in  the  third 
degree,  is  liable  to  imprisonment  in  a 
state  prison,  and  disqualified  until  par- 
doned, to  testify  as  a  witness.     (Park 
agt.  Tlie  People,  1  Lansing,  2(53.) 

18.  So  held,  where  the  prisoner  had  been 
sentenced,    after    conviction,    to    the 
house  of  refuge  in  New   York  city. 
(Id.) 

19.  And  it  seems  the  statutes,  which  pro- 
vide for  imprisonment  of  cotiviots  m  a 
house  of  refuge,  do  not  relieve  them 
from  the  disability  to   testify,  which 
attaches  under  2  "R.  S.,  701,  sec.  23. 
(Id.) 

See  EVIDENCE.    (Id.) 

WRITTEN   INSTRUMENTS. 

1.  It  is  a  general  principle  that  written 
instruments  for  the  payment  of  money 
require  no  proof  of  default,  and  the 
burden  of  showing  there  has  been  no 
default,,  rests  upon  the  party  charged 
with  the  default.  Hence,  in  actions 
for  the  reovery  of  money  alleged  to 
be  due  upon  a  written  instrument,  the 
production  and  giving  the  instrument 
in  evidence  is  all  the  proof  required  ; 
and  the  affirmative  of  showing  there 
is  nothing  due  lies  upon'the  defendant. 
(Sowarby  agt.  Russell,  6  Hobt.,  322.) 

WRONG  DOER. 
See  HUSBAND  AND  WIFE.    (1  Lansing,) 
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ANSWER. 

To  an  action  on  a  bond,  when  frivol- 
ous ............................. 

APPEAL. 
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From  order  of  discontinuance,  with- 
out costs,  does  not  lie  to  the  court 
of  appeals,  where  the  only  ques- 
tion is  that  of  costs  ..............  180 

From  an  order  requiring  defendant 
to  serve  a  copy  of  an  account  set 
np  in  his  answer,  when  will  be 
dismissed  ....  ...................  191 

An  order  vacating  a  former  order  ap- 
pointing commissioners  under  the 
general  railroad  act  and  appoint- 
ing new  ones,  is  discretionary  aud 
not  appealable  ...................  335 

ARREST. 

When  defendant  not  guilty  of  fraud 
in  contracting  the  debts  upon 
which  he  was  arrested  ...........  226 

Upon  attachment  —  when  unauthor- 
ized —  defendant  being  &  resident 
of  the  state  ....................  260 

When  cause  of  action  and  the  facts 
which  authorize  an  arrest,  are  the 
JSame.  the  courts  will  not  ordinarily 
try  the  merits  on  a  motion  to  va- 
cate the  order  of  arrest  ..........  484 

What  the  true  rule  to  test  the  facts 
upon  a  motion  to  vacate  is  —  when 
one  of  two  defendants  will  be  dis- 
charged and  the  other  held  .......  484 

ASSESSMENTS. 

For  sewerage  and  drainage  in  the 
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city  of  New  York,  construction  of 
the  actof  1865  ...................  198 

Construction  of  the  charter  of  the 
city  of  New  York,  1857,  in  relation 
'to  assessments  for  regulating 
and£rading  streets.  &c.  —  in  what 
newspapers  notices  to  be  printed, 


201 


ASSIGNMENT. 


A  cause  of  action  against  a  justice  of 
the  peace  to  recover  back  money 
paidTto  him  for  an  illegal  and  ex- 
cessive fine,  is  not  assignable  .....  320 

ATTORNEY  AND  CLIENT. 

The  rule  in  respect  to  the  duty  of  an 
attorney  towards  his  client  .......  492 


ATTORNEYS  AND  COUNSELLORS. 

Their  rights  and  liabilities  in.  refer- 
ence to  compensation  for  their 
services 1 

ATTORNEYS  AT  LAW. 

Their  duties  and  responsibilities  to 
their  clients 353 


B. 


BANK  CHECK. 

When  does  not  operate  as  payment 
of  a  draft  for  which  it  is  received.  324 

BANKRUPTCY. 

Near  relative  of  bankrupt  cannot  be 
appointed  assignee 461 
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BANKRUPT'S  DISCHARGE. 

From  imprisonment,  tinder  Reviaed 
Statutes,  when,  will  be  set  aside  as 
void 165 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY  NOTES.. 

What  promise  is  sufficient  to  sup- 
port a  good  consideration 45*2 

BOARDS  OF  SUPERVISORS. 

Have  no  power  to  contract  in  ad- 
vance for  official  printing,  to  be 
done  by  county  officers,  &c 53 


c. 


CITIZENSHIP, 

Evidence  of  its  loss  by  desertion — 
right  to  vote 97 

COMPLAINT. 

In  action  between  copartners  on  dis- 
solution— when  its  averments  state 
an  action  at  law  only .-  210 

COMMON   CARRIER. 

Liability  under  express  contract — 
when  notice  given  unavailing 468 

COMMON  LAW  CERTIORARI. 

IB  a  special  procee'ding,  and  costs  can 
be  awarded  thereon 35 

COMPOUDING  A  CRIME 

When  note  void,  given  in  considera- 
tion therefor 71 

CONSTITUTIONAL  LAW. 

Act  of  congress,  March,  1865,  in 
reference  to  crime  and  desertion — 
not  unconstitutional 97 

Act  of  1869,  authorizing  taxpayers  to 
bond  a  town  for  a  railroad,  con- 
stitutional   444 

CONTRACT. 

For  building  sewers  and  drains  in 
the  city  of  New  York,  awarded  to 
the  lowest  bidder,  vests  in  him  a 
right  of  which  he  cannot  be  de- 
prived, under  a  subsequent  act,  al- 
though passed  before  ihe  contract 
was  formall  v  executed 139 


COSTS. 

On  appeal  to  general  term,  when 
should  be  awarded  plaintiff  instead 
of  (defendant,  although  defendant 
succeeds  on  a  final  trial 91 

In  the  court  of  appeals,  whether  heard 
on  appeal  as  a  motion  or  otherwise, 
must  be  allowed  as  general  costs— 
not  motion  costs  only 137 

Same  costs  on  appeal  from  order 
denying  a  motion  for  a  new  trial, 

.  as  upon  appeal  from  a  judgment,  al- 
though both  are  heard  together  on 
one  set  of  papers 190 

When  plaintiff  entitled  to  costs,  on 
recovery  for  less  than  $50,  supreme 
court 215 

COSTS  OF  MOTION. 

To  amend  complaint  must  be  paid 
where  notice  of  motion  is  duly 
given  before  service  of  the  amend- 
ed complaint 4<J 

COUNTY  COURT. 

Has  power  to  order  reference  of  a 
cause  pending  therein 385 

D. 

DIVORCE. 

Action  for,  on  the.  ground  of  crnel 
and  inhuman  treatment — defendant 
cannot  set  up,  as  a  defense,  the 
adultery  of  the  plaintiff 285 

When  decree  of  will  be  granted  for, 
adultery,  although  the  party  has 
since  become  a  lunatic 328 

DRAFT  ON  DEMAND. 

What,  is  reasonable  diligence  in  de- 
manding payment  of. 324 

E. 

EXCEPTION. 

Taken  at  the  trial  by  the  respond- 
ent^ improperly  incorporated  into 
the  printed  case,  unless  justified  by 
a  special  reason  therefor 341 

EXTRADITION. 

How  proceedings  conducted — requis- 
ites of  complaint,  <fec 107 
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HUSBAND  AND  WIFE. 

On  judgment  of  discontinuance  of  an 
action  of  separation — court  may 
allow  extra  counsel  fee  to  plain- 
tiff's attorney 465 


I. 

INFANTS. 

What  must  be  stated  by  a  father  to 
entitle  him  to  an  inquiry  as  to  the 
propriety  of  making  an  allowance 
to  him  for  the  past  support  of  his 
infant  children 185 

INJUNCTION. 

When  will  not  issue  to  restrain  one 
of  several  owners  of  adjoining 
property  from  erecting  an  improve- 
ment, &c 129 

Court  has  no  power  to  award  dam- 
ages to  a  defendant  in  an  injunc- 
tion suit 277 

When  will  issue  to  restrain  the 
printing  and  publishing  of  a  liter- 
ary composition  or  play..........  293 

INNKEEPER. 

When  his  clerk,  without  special  au- 
thority, not  authorized  to  bind  his 
principal  for  the  loss  of  property 
intrusted  to  the  clerk  who  agreed 
to  keep  it,  beyond  the  time  the 
guest  who  left  it,  ceased  to  be  a 
guest 266 

INSURANCE. 

When  policy  re-attaches  to  the  prop- 
erty of  an  assignee,  who  becomes 
owner 393 

Rights  between  insurer  and  insured 
on  facts  disclosed 423 

IRRELEVANT  AND  REDUNDANT 
MATTER. 

In  a  complaint  in  an  action  for  false 
imprisonment,  what  constitutes 
such  matter,  whieh  will  be  strick- 
en out,  and  what  allegations  will 
cot  be  stricken  out  as  such 489 


J. 


JOINT  DEBTORS. 

When  representatives  of  a  deceased 
joint  debtor  who  was  surety  mere- 
ly not,  liable  in  equity.'. 474 

JOINT  TRESPASS. 

Against  master  or  servant — when  it 
will  lie  (assault  and  battery) 456 

JURIES. 

Manner  of  drawing  in  cities — regu- 
larity, &c 428 

JURISDICTION. 

When  acquired  by  the  court,  nnder 
the  general  railroad  act,  to  make 
the  appointment  of  commissioners 
to  appraise  damages,  &c 335 

JUSTICE'S  COURTS. 

No  jurisdiction  in  action  for  con- 
version of  personal  property  where 
damages  claimed  exceed  |200....  21 5> 

JUSTICE'S  JUDGMENT. 


When  interest  on  former  judgment 
not  allowed  in  settling  the  differ- 
ence between  two  recoveries. .... 


40 


JUSTICE  OF  THE  PEACE. 


When  will  be  protected,  although  he 
imposes  a  nne  which  is  clearly 
erroneous,  being  excessive  and 
larger  than  he,  as  a  court  of  spe- 
cial sessions,  had  a  right  to  inflict.  220 


L. 


LANDLORD  AND  TENANT. 

Construction  of  lease — giving  tenant 
emblementa  -  -  -  -  -  -  - 401 

When  lessee  will  not  be  held  liable 
for  rent  as  equitable  assignee  ....  436 

LITERARY  COMPOSITION. 

What  will  not  be  deemed  such  a  pub- 
lication by  the  author,  as  to  deprive 
him  of  his  common  law  right  of 
property  in 293- 
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LITERARY  PROPERTY. 

In  oil  paintings,  when  will  be  pro- 
tected by  iiij  unction  --------  10 

LUNATIC. 

Or  of  unsound  mind — when  not  a 
lunatic,  how  unsound  mind  must 
be  established 204 


M. 


MANUFACTURING     COMPANIES. 

When  can  and  cannot  be  held  liable 
for  unauthorized  acts  of  its  officers  341 

MARRIED  WOMEN. 


When  transfer  of  land  by  the  hue- 
band  to  the  wife,  through  the  me- 
dium of  a  third  person,  valid.... 

MECHANIC'S  LIEN. 


25 


If  year  expires  pending  the  action, 
plaintiff  must  be  nonsuited,  with 
costs  awarded  by  the  court  ......  94 

MISJOINDER  CAUSES  OF  ACTION. 

When  a  motion  to  have  them  separ- 
ately staled,  &c.,  will  be  required, 
before  a  demurrer  lor  misj  cinder 
can  be  sustained  ................  168 

Claims  against  one  defendant  alone 
and  in  his  individual  capacity,  can- 
not be  joined  in  the  same  complaint 
with  claims  against  him  as  trustee, 


£85 


•    N. 

NEGLIGENCE. 

Upon  controverted  facts,  question  for 
the  jury — not  for  the  court 274 

0. 

ORDER  AT  SPECIAL  TERM. 

Denying  motion  to  strike  out  portions 
of  the  complaint  as  irrelevant,  is  not 
appealable  to  general  term 66 

Power  of  another  special  term  to 
vacate 335 


P. 

PARTIES. 

Admission  of,  assignee  in  bankruptcy 
in  U.  S.  court,  where  appellant  has 
become  bankrupt 288 

PARTNERS. 

When  the  common  law  rule  that  a 
cause  of  action  in  favor  of  two 
partners,  survives  to  the  survivor, 
and  that  an  actiou  cannot  be  re- 
vived or  continued  in  the  name  of 
the  personal  representative  of  'the 
deceased  partner,  does  not  apply.  289 

PARTNERSHIP. 

Action  between  partners — when  a 
personal  judgment  against  one, 
found  by  a  referee,  will  be  set  aside 

'    for  irregularity 217 

PUBLIC  SCHOOLS. 

In  the  city  of  Buffalo — may  be  estab- 
lished oy  the  common  council,  lor 
white  children  exclusively,  and  for 
colored  children  exclusively 249 

E. 

RAILROADS 

When  snoscriber  to  stock  entitled  to 
a  certificate,  after  recovery  of  judg- 
ment against  him  for  the  amount — 
a  general  resolution  of  the  com 
pan y,  forfeiting  stock  must  specify 
it  .. 193 

Liability  for' negligence — when  dam- 
ages not  excessive 274 

REFERENCE. 

Compulsory,  when  will  be  ordered — 
actions  sounding  in  tort,  not  refera- 
ble although  involving  the  examin- 
ation of  a  long  account. ......  143 

Order  for,  when  appealable,  and 
when  not  appealable 346 

Retainer  of  counsel  to  make  a  motion 
in  the  cause  is  sufficient  authority 
for  him  to  consent  to  a  reference-  -  481 

An  order  of  general  term  reversing 
an  order  of  reference,  is  not  ap- 
pealable to  the  court  of  appeals..  481 

REMOVAL  CAUSE  TO  U.  S.  COURT. 
When  and  how  removed  and  its  effect  387 
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s. 

SERVICE  OF  NOTICE  OF  APPEAL. 

.From  a  justice's  judgment,  must 
be  made  ou  all  the  members  ol  a 
Board  of  Excise 50 

lo  the  court  of  appeals,  does  not  stay 
respondent  in  moving  in  the  court 
below,  to  discharge  a  receiver  in 
the  action 85 

STATUTE  OF  LIMITATIONS. 

Two  years,  bars  an  action  of  joint 
trespass  against  master  or  servant  456 

STAY  OF  PROCEEDINGS. 

When  will  be  granted  to  defendant 
ou  proof  of  fraud  by  plaintitt 480 

STOCK  BROKERS. 

Liability  of,  where  they  purchase, 
hold  and  carry  stocks,  upon  money 
deposited  as  marginal  security ....  365 

SUPPLEMENTARY  PROCEEDINGS 

Order  for,  cannot  issue  on  return  of  • 
execution  by  a  city  marshal • .    88 

Where  the  order  to  appear  is  not 
served  till  after  the  return  day 
specified  therein,  no  jurisdiction  is 
acquired  by  subsequent  appearance 
for  the  purpose  of  raising  objection 
— objection  of  a  total  want  of  juris 
diction  may  be  raised  at  any  stage 
in  the  proceeding 333 

SURETIES. 

On  a  bail  bond,  when  judgment  of 
reversal  constitutes  a  good  defense  420 

The  representatives  of  a  deceased 
joint  debtor  as  surety,  when  not 
liable  in  equity  upon  a  joint  obliga- 
tion  • 474 


T. 

TAX   PAYERS. 

Bonding  a  town  for  a  railroad  under 
law  of  1869,  the  law  constitutional, 
&c 444 


TRIAL. 

When  exception  to  nonsuit  may  be 
ordered  to  be  heard  before  general 
term  in  first  instance 436 


u. 


UNDERTAKING. 


The  act  of  1857,  authorizing  it  on  re- 
moval of  cause  from  district  court, 
N.  Y.  to  common  pleas,  not  uncon- 
titutional — the  en'ect  of  such  an 
undertaking 22S& 

U.  S.  COURTS. 

When  jurisdiction  acquired  in  an  ac- 
tion in  favor  of  a  national  bank...  409 


w. 


WILL. 

Must  the  subscribing  witnesses  be 
requested  by  the  testator  to  sign 
as  witnesses?...................  124 

Construction  of,  as  to  devising  a  fee 
in  real  estate 269 

What  is  a  sufficient  request  by  the 
testator  to  the  subscribing  wit- 
nesses, to  sign  as  such,  in  order  to 
render  its  execution  valid 318 


DECISIONS  RENDERED  FROM  OCTOBER  12TH,  1870,  TO  APRIL  27iH,  I8tt. 

Judgment*  Affirmed. 

The  People,  plaintiffs  in  error,  agt.  Bradley,  defendant  in  error. 

Hand,  plaintiff  in  error,  agt.  The  People,  defendants  in  error. 

The  People,  plaintiffs  in  error,  agt.  Van  Gaasbeck  and  another,  defendants  in  error. 

The  People,  plaintiffs  in  error,  agt.  Cole,  defendant  in  error.  • 

Judgments  Affirmed,  with  Costt. 

O'Hara,  administratrix,  &c.  agt.  O'Hara. 

Raymond,  executor,  &c.  agt.  Watson. 

Chamberlain  et  al.,  executors,  &c.  agt.  Bradley  et  al. 

Tallmadge,  receiver,  &c.  agt.  Wadsworth  et  al.,  executors,  &0. 

Sheppard  agt.  Steele  et  al,  administrators,  &c. 

Van  Riper  and  another,  executrix,  &.c.  agt.  Poppennusen  and  another,  execu'rs,  &o» 

The  First  Society  of  the  Methodist  Episcopal  Church  of  Cincinnati  and  Soloz  agt. 

Osborne  and  another. 

Austin,  president,  &c.  agt.  The  New  Jersey  Steamboat  Co. 
O'Neil  agt.  James. 
Sheldon  agt.  Horton  and  another. 
Cruger  agt.  Dougherty. 

Beisiegel  agt.  New  York  Central  Railroad  Co. 
Burke  et  al.  agt.  Valentine  et  al. 
Morrow  agt.  Hudson  River  Railroad  Co. 

Shumway  and  another,  executors,  &c.  agt.  Shumway,  impleaded,  &o. 
The  People  agt.  Miller  and  others. 
Woods  and  another  agt.  Wilder  and  another. 
Glehville  Woolen  Co.  agt.  Cameron. 
Glenville  Woolen  Co.  agt.  Ripley. 

Gibbs  agt.  Bates  et  al.  '    - 

Garrity  agt.  Uaues. 

Bergen,  executor,  &c.  agt.  Whittaker,  Jr.,  impleaded,  &o. 
Wilcox  et  al.  agt.  Marsh  et  al. 

Chicago  and  Great  Eastern  Railroad  Co.  agt.  Dane  et  al. 
Springfield  Fire  and  Marine  Insurance  Co.  et  al.  agt.  Allen  et  at 
Ricklon  agt.  Schenck  et  al. 

Union  National  Bank  of  Troy  agt.  Sixth  National  Bank  of  New  York. 
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Hoppock  et  al.  agt.  Moses,  executors,  &c. 

Eckert,  administratrix,  <fcc.  agt.  Long  Island  Railroad  Co. 

Hough  et  al.  agt.  Eaton,  executor,  &c. 

Bradley  and  others  agt.  Kingsley,  administrator,  &c.,  and  others. 

The  People  ex  rel.,  Avferill  agt.  The  Adirondac  Co.,  and  others. 

The  People  ex  rel.,  Oswald  and  another  agt.  Brownell  and  others,  assessors,  &c. 

Bennett  agt.  Cooke  and  others. 

Richmond  agt.  Richmond,  executrix,  &c. 

Dauchy  agt.  Silliman  et  al. 

Wright,  trustee,  &c.  agt.  Miller  and  others. 

Juliand  and  another,  executors,  &c.  agt.  Freeman,  impleaded,  &c. 

Watson  and  another  agt.  Campbell,  sheriff,  &c. 

Clark  agt.  The  Manhattan  Insurance  Co. 

Howard  agt.  France. 

Whitbeck  agt.  Holland. 

Pepin  agt.  Lackenmyer  and  another. 

Bouman  agt.  Bernard,  impleaded,  &c. 

Bliss  agt.  Matteson  and  another. 

Carll  agt.  Spofford. 

Holtsinger  agt.  The  Corn  Exchange  Bank. 

Adams  agt.  Blancan  aud  another 

Kelly  agt.  Falconer. 

Farrington  et  al.  agt.  Kustsell. 

Parnielee  agt.  Thompson. 

Britton,  assignee,  &c.  agt.  Lorenz  and  others. 

Willetts  and  another,  agt.  The  Sun  Mutual  Insurance  Co. 

Litchfield  et  al.  agt.  Johnson. 

Frink  agt.  Thompson  et  al. 

Phyfe  agt.  Einer  and  others. 

Dyke  agt.  The  Erie  Railway  Co. 

Floyd  agt.  The  Erie  Railway  Company. 

Huggans  agt.  Haner. 

Requa,  Administratrix,  &c.  agt.  The  City  of  Rochester. 

Sloan  agt.  The  N.  Y.  Central  R.  R.  Company. 

Quiulan  agt.  Burdick  and  another. 

Rockwell,  receiver,  &c.  agt.  Merwin. 

Stagg  agt.  Alexander,  survivor,  &c. 

Olendorf  agt.  Cook  and  another. 

Carpenter  and  another  agt.  Philipp 

Waterman  agt.  Van  Every. 

Allis  agt.  Read  and  others. 

Perry  and  others,  Administratrix  agt.  McNeill. 

The  New  York  and  Erie  Bank  agt.  Ensign  and  another. 

The  New  York  and  Erie  Bank  agt.  Ensign  and  another 

Burgess  agt.  Simouson  and  others.  | 

Pierce  agt.  Kinney. 

Bowman  agt  The  United  States  Casualty  Ins.  Co. 

Rowe  agt.  Smith. 

Hubbard,  Jr.  agt.  Barbonr. 

McCormick  and  another  agt.  Sanson. 

Chesebrough  agt.  Tompkins  impleaded.  &,c. 

Clinton  agt.  The  Hope  Insurance  Company. 
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Wood  and  another  agt.  Moorehonse  and  others. 

Rogers  agt.  Grouse  and  others. 

The  Trustees  of  the  Village  of  Delhi  and  others  agt.  Youmans,  Jr. 

Wallis  agt  Ackerman. 

Cooper  agt.  Plummer. 

Pierce  agt.  Tuttle.  ^  . 

Lock-wood  et  al.  agt.  Higgins. 

Campbell  agt.  Evans. 

Bassett  agt.  Spoflord,  et  al.  executors,  &c. 

Lindauer  agt.  The  Fourth  National  Bank  of  New  York. 

Corey  agt  The  N.  Y.  Central  R.  R.  Co. 

Sanderson  agt.  Cauldwell,  et  al. 

Dillaye  et  al.  agt  Lynch,  et  al. 

Dillaye.et  al.  agt.  Greenough,  et  al 

Tait  agt.  Culbertson,  et  al. 

The  National  Union  Bank  of  Watertown  agt.  Bostwick,  et  al 

Mitchell  agt.  Mitchell,  et  al. 

Anderson  agt.  James. 

Ferguson,  Executrix  agt.  Tweedy,  et  al. 

Orders  affirmed  with  cottt. 

Egan,  Assignee,  &c.  agt  Starrs. 

The  People  ex  rel.  The  town  of  Schagnticoke  agt  The  Troy  &  Boston  R.  R.  Co. 

Stoddard  agt.  Clark,  Sheriff,  &c. 

In  the  Matter  of  Blodgett,  et  al.  Executors,  &c.,  to  vacate  assessment  for  sewers. 

Leslie  agt.  Leslie. 

Marvin,  et  al.  agt.  Marvin. 

The  People,  ex  rel.  The  Ream  Pavement  Co.  agt  The  Board  of  Improvement  of 

Union  street 
Hale  agt  Parmelee. 
Sherwood  agt.  Pratt. 
Burr  agt  Bryan,  et  al. 

Rogers  and  others  agt.  Wheeler  and  others,  trustees,  &c. 
Whitehead  agt.  Kennedy. 
Chittenden  agt  Chittenden. 
Osgood  agt.  King. 

The  People  ex  rel.  McLanghlin  agt  The  Mayor  of  the  City  of  Brooklyn. 
Kiefer  agt.  Winkins,  et  al. 

lu  the  Matter  of  the  Harmony  Fire  and  Marine  Insurance  Co. 
Elwood  agt  Gardner. 
The  Commercial  Warehouse  Co.  of  New  York  agt  Graber. 

Ordert  Affirmed,  without  Costt, 
Comstock,  executor,  &c.  agt  Comstock  and  another. 

Judffmenti  reversed  and  new  trial  granted,  costt  to  abide  the  event, 

Walsh,  executrix,  &c.  agt  Powers. 

Lansing,  administrator,  <kc.  agt.  Blair. 

Skinner  agt.  Quin 

The  First  National  Bank  of  Fishkill  Landing  agt.  Shorter. 
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Hart  and  another  agt.  Hoffman. 

Grippen,  administrator,  &c.,  and  another  agt.  The  New  York  Central  Eailroad  Co 
Steinweg  agt.  The  Erie  Railway  Co. 
.  Starbird  agt.  Barrens  et  el. 
Smith  et  al.  agt.  Miller,  impleaded,  &c. 
Roberts,  survivor,  &c.  agt.  Fisher  et  al. 
The  Bank  of  the  Commonwealth  agt.  The  Major,  Aldermen,  &c.,  of  the  city  of 

New  York. 

Townsend  agt.  Gilsey. 

Tlie  Birmingham  Iron  Foundry  agt.  Hadfield  et  al. 
Dillon  agt.  Anderson. 
Havens  agt.  Patterson  et  aL 
O'Brien  agt.  Lloyd. 

Terpeuning  et  al.  agt.  The  Corn  Exchange  Insurance  Co. 
Overing  agt.  Foote. 
Overing  agt.  Foote. 

The  First  National  Bank  of  Cortland  agt.  Green. 
Woodworth  agt.  Bennett. 
Smith  et  al.  agt.  Felton. 
Obei  lander  et  al.  agt.  Rosswoget  al. 
The  Rector  of  the  Church  of  the  Redeemer  agt  Crawfprd 
Abbott,  executor,  &.C.,  agt.  Olds. 

Van  Scbaack,  executor,  &c.  age.  The  Hudson  River  R.  R.  Co. 
Cagger,  administratrix,    &c.  agt.  Lansing. 

Fraser  and  another,  administrator,  &c.  agt  Freeman,  impleaded,  &c. 
McEntee  agt.  The  New  Jersey  Steamboat  Co. 
McEntee  agt.  The  New  Jersey  Steamboat  Co 
Stilt  et  al.  agt.  Morehouse,  impleaded,   &c. 
Darnell  agt.  Morehouse,  impleaded,]&c. 
LeRoy  et  al.  agt.  The  Market  Fire  Insurance  Co. 
Barhydt  and  another,  executrix,  &c.  agt.  Ellis  and  others 
Cheney  agt.  Woodruff  and  others. 

Williams  and  another  agt.  The  Bank  of  Cooperstown  and   others. 
Rowan  and  another  agt.  Hyatt. 
Barker  agt.  Savage   and  others. 
Meyer  and  another  agt.    Amidon. 
Manvel  agt.  Holdredge. 
Galvin  agt.  Prentice. 
Jones,  late  Sheriff,  &c.  agt.  Watson. 
Carues  agt.  Platt  and  another. 
Kenney  agt.  Hinds. 

The  Congress  and  Empire  Spring  Co.  agt.  The  High  Rock  Congress  Spring  Co, 
Adams  agt  Outhouse. 
Meyer  et  al.  agt.  Clark  et  al. 
Oobb  and  others  agt.  Shepard  and  another, 
Hnrd  agt.  Gill. 

Wells,  executor,  &c.  agt.  Mann. 
Rex  agt.  Adams. 
Lucky  agt.  Gannon. 

Xewhouse  agt.  Weimart  and  wife  et  al. 

mrnrud  Judgments  reversed  and  new  trial  ordered.  • 

Maurer,  plaintiff  in  error,  agt.  The  People,  defendants  in  error. 
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Judgment  reversed. 
Ayers  agt.  The  Western  Railroad  Corporation. 

Judgments  reversed  and  new  trial  granted. 

Remsen  and  another,  plaintiff's  in  error,  agt.  The  People,  defendants  in  error. 
Starin,  plaintiffs,  in  error,  agt.  The  People,  defendants  in  error. 

Judgment  reversed  and  judgment  in  favor  of  Ike  defendant  milk  costs. 
The  Brooklyn  Park  Commssiouers  agt.  Armstrong. 

Judgment  reversed  and  judgment  ordered  for  defendant  in  cote  irith  costs.    • 
Weed  agt  Barney  et  al. 

Judgments  affirmed  by  default. 

Oilman  agt  Me  A  lien  and  another,  executors,  &c. 

Wiley  agt  Anchinrole,  administrator,  &c. 

Sherman  agt.  Postley. 

Hafnagel,  Administrator,  &c.  agt.  Christaler 

•Jones  agt.  Doyle. 

Martin  agt.  Martin. 

Martin  agt  Martin. 

Terry  agt  Wilbur  and  others 

Convictions  and  judgments  affirmed. 
Knickerbocker,  plaintiff  in  error  agt  The  People,  defendants  in  error. 

•Judgment  of  Supreme  Court  reversea  and  that  of  the  General  Sessions  of  the  City  and 
County  of  New  York,  affirmed 

The  People,  plaintiffs  in  error,  agt.  Allen,  defendant  in  error. 
The  People,  plaintiffs  in  error,  agt.  McDonald,  defendant  in  error. 

•Judgment  of  Supreme  Court,  and  of  City  Court  of  Brooklyn  reverted,  and  new  tonal 
granted,  costs  to  abide  event. 

Phillips  agt  Campbell. 

Judgment  affirmed  without  costs  to  either  party  in  this  Court, 
Hurt-ill,  Executor,  &c.  agt.  Boardman,  Executrix,  &o.  and  other*. 

Judgment  reversed,  and  judgment  for  plaintiff  on  demurrer,  with  leave  to  defendant  to 
answer  on  payment  of  costs. 

Claflin,  et  al.  agt  Ball  et  al. 

Judgment  reversed,  and  judgment  for  defendant  on  verdict  with  costs, 
Baker  agt.  The  Union  Mutual  Life  Insurance  Co.  of  Maine. 
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Judgment  affirmed,  except  as  to  costs,  and  reversed  as  to  the  costs,  without  costs  in  thit 

court  to  either  party. 
Morgan  et  al.  agt.  Skidmore,  executor,  &c. 

Judgment  affirmed  except  as  to  costs,  and  the  judgment  jor  costs  reverted,  without  costs 

to  either  party. 
The  People  ex  rel.  Phelps  plaintiffs  agt.  Smith,  and  others. 

Judgment  and  order  affirmed  with  costs. 
Browne,  et  al.  agt.  Vredeubur^h,  administrator,  &c. 

Judgment  and  order  denying  motion  for  new  trial  affirmed,  with  cottt, 
Hodges  agt.  Cooper. 

Judgment  affirmed  and  proceedings  remitted  to  the  court  below,  with  directions  to  pro- 
ceed upon  the  conviction  acccording  to  law. 

Kuloff,  plaintiff  in  error  agt.  The  People,  defendants  in  error. 

Judgment  of  the  Common  Pleas  of  the  City  and  County  of  New  York,  and  tfie  District 
Court  reversed,  with  costs. 

Fell  agt.  The  N.  Y.  and  Harlem  R.  R.  Co. 

Judgment  affirmed  without  costs  of  the  appeal  to  either  party. 
Youngs  agt.  Youngs,  et  al. 

Judgment  of  the  Supreme  Court  reversed,  and  that  on  the  report  of  the  referee  affirmed 

with  costs. 

Bennett  and  another  agt.  Cook  and  others. 

Judgment  reversed  and  new  trial  granted,  unless  plaintiff  remits  from  the  judgment 
$1.511  07,  with  interest  from  May  4,  1867,  amounting  in  the  aggregate  to  $1,538  09, 
and  in  case  said  amount  be  remitted  within  twenty  days  after  notice  of  this  order, 
then  the  judgment  be  affirmed  for  the  residue,  witlwut  costs  to  either  party  upon  thi* 
appeal. 

Kirby  agt.  Daly. 

Judgment  of  Supreme  Court  and  of  County  Conrt  reversed,  and  new  trial  granted. 

costs  to  abide  event. 

Burdick  agt.  The  Erie  Railway  Co. 

Judgment  of  Supreme  Court  and  of  Sesssions  reversed,  and  new  trial  granted. 
McGary,  plaintiff  in  error  agt.  The  People,  defendants  in  error. 

Judgment  of  the  Supreme  Court,  and  the  decree  of  the  Surrogate  of  Kings  County, 
modified  in  accordance,  with  the  opinion  of  Judge  FOLGKR,  by  whom  the  order  it  to- 
be  settled  on  notice. 

The  costs  of  the  parties  to  be  paid  by  the  executrix  de  bonit  testators. 

Siilhvell,. Executrix.  &c.  agt.  Markham. 
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Judgment  reverted  and  judgment  for  the  plaintiff's  for  five  thousand  dollari  (5,000,) 
with  interest  from  the  time  the  loss  wot  payable,  with  costs. 

Northup,  Administrator,  &c.  ugt.  The  Railway  Passenger  Assurance  Co. 

Judgment  of  the  Supreme  Court  reversed,  and  decree  of  Surrogate  affirmed,  with  costt, 
Erwiu  ugt.  Loper,  executor,  Sec.  and  another. 

Judgment  of  the  Supreme  Court  and  of  the  Oyer  and  Terminer  reversed,  and  new 

trial  granted. 

Messner,  plaintiff  in  error  agt.  The  People  defendants  in  error. 

Judgment  modified  and  damages  reduced  to  $400  20,  and  affirned  for  that  amount, 
with  costs  af  the  court  below,  and  reversed  as  to  the  residue,  mithout  costs  to  either 
party  as  against  the  other  in  this  court. 

Coster,  et  al.  agt.  The  Mayor.  &c.  of  the  City  of  Albany. 

Judgment  of  Supreme  Court,  County  Court  and  justice  of  the  peace,  reversed  with  costs, 
Cummings,  et  al.  Executors  agt.  Brown. 

Judgment  of  the  Supreme  Court  modified  in  accordance  with  the  opinion  of  Judge 
KAPALLO,  by  whom  the  order  is  to  be  settled  on,  notice, 

Manice,  et  al.  Executors,  &c.  agt  Manice,  et  al. 
Same  agt.  Grant,  et  aL 

Lockwood,  Administrator,  &c.  agt.  Manice,  et  al. 
Smith  agt.  Manice,  et  al. 

Judgment  affirmed  for  $136  11,  and  reversed  as  to  the  residue,  without  costs  to  either 
party  in  this  court,  or  the  Supreme  Court. 

Hamilton  agt.  Van  Bensselaer. 

Judgment  reduced  to  thirteen  hundred  and  nine  dollars  and  one  cent,  ($1309  01,)  as  of 
the  date  of  the  report  of  the  referee,  and  affirmed  for  that  sum,  payable  in  coin,  with 
the  costs  in  the  court  below,  payable  in  currency,  without  costs  to  either  party  in  this 
court. 

•Chrysler  agt.  Renois,  et  al. 

Judgment  of  the  Supreme  Court  modified. 

The  devise  of  the  real  estate  to  the  LowvilU  Aceademy  declared  valid,  and  the  bequest 

of  the  personal  property  under  the  fourth  paragraph  of  the  seventeenth  clause  of  the 

will  declared  invalid. 
The  costs  of  all  parties  to  be  paid  by  the  executor  out  of  the  personal  estate.     The  order 

to  conform  to  the  opinion  of  Judge  GROVER,  and  to  be  settled  by  him  on  notice. 

Adams,  et  al.  executors,  &c.  agt.  Perry,  et  al. 
» 

Judgmeut  of  the  Supreme  Court  modified. — The  eighteenth  clause  of  the  will,  and  the 
bequest  to  the  two  corporations  named  therein,  declared  valid  :  subject  however  to  the 
limitations  and  reitrictiuns  upun  the  testator's  capacity  to  give  by  will  of  his  estate. 
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to  benevolent,  literary  or  religious  purposes,  imposed  by  chapter  360  of  the  laws  of 
I860,  and  alto  subject  to  the  restrictions  and  limitations  of  the  capacity  of  the  Cham- 
berlain  Institute  to  take  and  hold  property  as  an  Academy  under  tke  Revised  Statute. 
The  widow  declared  and  adjudyrd  to  have  elected  to  accept  of  the  testamentary  pro- 
vision in  her  behalf  in  lieu  of  dower,  and  all  other  claims  upon  the  estate  of  the 
testator,  and  that  by  such  election  she  is  barred  from  any  other  share  or  part  in,  or 
claim  upon  the  estate  and  property  of  the  testator,  and  is  not  entitled  to  a  distributive 
share  in  such  parts  of  the  property  as  may  not  have  been  effectually  disposed  of  by  the 
wilL 

The  costs  of  the  several  parties  to  be  paid  by  the  executors  out  of  the  funds  iitttheir  hand*~ 
at  such  executors. 

The  order  to  conform  to  the  opinion  of  Judge  ALLEN,  and  to  be  settled  by  him  on  notice. 

Chamberlain,  et  al.  agt.  Chamberlain,  et  al.  executors,  &c.,  The  Centenary  Fund 
Society  and  others. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  event,  unless  plaintiff  within 
twenty  days  elects  to  deduct  $52.96,  from  the  recovery,  and  in  that  event  judgment 
affirmed  for  the  reesidue  without  costs  to  either  party  tn  this  court. 

Ramaley  agt.  Leland  et  al. 

Judgment  of  general  and  special  term  against  Almira  Taylor  and  Martha  Taylor  for 
rents  and  profitj,  and  tke  costs  of  tke  appeal  in  the  supreme  co-art  referred,  with  costs, 
and  the  judgment  against  the  administratrix  and  administrator  of  James  Taylor, 
deceased,  affirmed  with  costs. 

Taylor,  executor,  &c.  agt.  Taylor  and  another,  administratrix,  &c.  et  al. 

Judgment  of  tke  supreme  court  reversed,  and  judgment  ordered  for  the  plaintiffs,  with 

costs 

Kelly,  Sheriff  &c.  agt.  Crapo  et  al. 

Judgment  reversed  and  new  trial  granted,  coste  to  abide  event,  unless  plaintiff  remit* 
from  the  recovery  $344  19,  as  of  the  date  of  the  verdict,  and  if  that  sum  is  deducted, 
then  the  judgment  be  affirmed  for  tke  balance,  without  costs  of  this  appeal  to  either 
party. 

Whitney  agt  The  National  Bauk  of  Potsdam. 

Judgment  affirmed,  with  costs,  deducting  therefrom  $'231  69,  as  of  June  29,  1868,  as 

stipulated  by  the  plaintiff  to  correct  an  error  of  the  referee  in  computation. 
Mygatt  agt.  Wilcox  and  another. 

Judgment  reversed  as  to  the  costs  of  the  appeal  to  the  general  term  and  tke  judgment 
modified  by  reducing  the  damages  received  by  plaintiff  to  fifty -seven  (57  dollars),  with 
interest  therein  from  May  2,  1866,  and  as  modified,  affirmed,  without  costs  in  this 
court  to  either  party. 

Smith  agt.  The  City  of  Rochester. 

Appeals  dismissed  with  costs  of  appeal. 
Carter  agt.  Clark  and  another. 
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Carter  agt  Clark. 

Appeals  dismissed,  with  costs  of  one  appeal. 
(Argued  as  one  cause.) 

Townsend  et  al.  agt.  The  Glens  Falls  Insurance  Co. 

Townsend  et  al.  agt.  The  Naraganse  tt  Fire  and  Marine  Insurance  Co. 

To wusend  et  al.  agt.  The  Merchants  Insurance  Co. 

Appeals  dismissed  with,  costt. 

Birdsall  agt.  Birdsall. 

The  People  ex  rel.,  Sheridan  agt.  Andrews. 

The  People  ex  rel.,  Sheridan  agt.  Andrews. 

Kirkland  et  al.  agt.  Aiben  et  al. 

Ramsey  agt.  The  Erie  Railway  Co.  et  al. 

Fisk,  Jr.,  agt  The  Albany  and  Susquehanna  Railroad  Co.  et  al. 

Van  Slyke  agt.  Hyatt. 

Aspinwall  agt*  Hopkins  et  al. 

Alsop,  executor,  &c.  agt.  Hopkins  et  al. 

Donelly  agt  Libby. 

Appeal  from  order  dismissed  with  costs. 
Morgan  et  al.  agt.  Skidmore,  executor,  <kc. 

Appeals  dismissed  without  costs, 
Cromwell  agt.  Marx. 

Appeal  dismissed,  without  costs  to  either  party,  the  matters  in  controversy  having  teen 
disposed  of  by  the  judgment  of  this  court  in  another  appeal. 

Stilwell,  executrix,  &c.  agt.  Carpenter,  assignee,  &c. 

Appeal  dismissed  with  costs  of  the  appeal  up  to  the  time  of  making  the  motion,  ana  $10 
cost*  of  tke  motion. 

Ferris  agt.  Aspinwall  et  al. 

Appeal  of  the  plaintiffs  from  the  orders  vacating  and  setting  aside  the  judgment  and 
subsequent  proceedings  dismissed,  and  so  much  of  the  order  as  directs  the  payment  to 
the  clerk  of  the  court,  of  the  sum  of  two  thousand  one  hundred  and  eighty-Jive  dollars 
and  ninety-five  cents.    Affirmed,  with  costs  to  be  paid  by  the  plaintiff. 
(Argued  together  as  one  cause.) 

Butler  et  al.  agt.  Wehle. 

Spelman  et  al.  agt.  Wehle. 

Haviland  et  ai  agt.  Wehle. 

Orders  affirmed  with  costs  on  motion. 

Snyder  agt.  N,  T.  Central  and  Hudson  Rivf r  Railroad  Co. 
Fargo  agt.  N.  T.  Central  and  Hudson  River  Railroad  Co. 
Swift  agt.  N.  Y.  Central  and  Hudson  River  Railroad  Co. 
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Ordert  affirmed  by  default. 
Van  Rensselaer  agt.  Witbeck. 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  defendant,  with  cottt. 

Doupe  agt.  Genin. 

Duvies,  Jr.,  public,  administrator,  &c.  et  al.  agt.  Dollner  et  al. 

Order  reverted,  and  motion  denied,  with  costt. 

Paraenter  et  al.  agt.  Both  et  al. 
Same,  agt.  Same. 

Order  reverted  and  motion  to  refer  denied,  with  costt. 
Kain  agt.  Delan  and  another. 

Order  reverted  and  motion  granted,  with  costt. 
Gregory  agt.  Cryder. 

Ordert  affirmed,  with,  costs  at  of  one  appeal. 

(Five  cases  argued  as  one  cause.) 
Bonesteel  et  al.  commissioners,  <fec.  agt.  Garlinghoase. 
Metcalf  et  al.,  commissioners,  &c.  agt.  Garlinghouse. 
Metcalf  at  al.,  commissioners,  &c.  agt.  Garlinghoase. 
Metcalf  etal.,  commissioners,  <fec,  agt.  Garlinghoase. 
Metcalf  et  al.,  commissioners,  &c.  agt.  Garlinghoase. 

Order  of  general  term  affirmed,  and  judgment  absolute  for  the  defendant,  purruant  to 

stipulation. 

Freeman,  administrator,  &c.  agt.  Freeman,  impleaded  &c. 

Order  affirmed  and  judgment  absolute  for  defendant,  pursuant  to  stipulation, 
Acheson  agt.  Mallon. 

Order  appealed  from  reversed,  and  motion  for  mandamus  denied,  with  cottt. 
The  People,  ex  rel.  Lee,  agt.  The  Board  of  Supervisors  of  Chatauqa  Co. 

Order  appealed  from  by  both  parties  affirmed  as  to  each,  without  costt  to  either  party. 
Carman  agt  Carman. 

Order  of  General  Term  reverted,  and  that  of  the  Special  Tern  affirmed,  with  costs. 

Hall  agt.  Emmons,  et  al. 

The  People  ex  rel.  Peake  agt.  The  Board  of  Supervisors  of  Columbia  Co. 

Van  Lien  and  others,  administrators,  &c.  agt.  Johnson,  impl'd.  dec. 

Order  of  General  Term  granting  a  new  trial  reversed,  and  judgment  at  Special  Term 
affirmed,  with  costs. 

Bolles.  receiver,  &c.  agt.  Duff,  et  al. 
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Ordered  that  this  appeal  stand  over  and  be  heard  and  decided  with  the  appeal  upon  Iht 

merits* 

O'Brien  Sheriff,  dec.  agt.  The  Glenville  Woolen  Co.,  et  aL 

Order  of  Supreme  Court  reversed,  and  that  of  the  City  Court  of  Brooklyn  affirmed 

with  cost*. 

Baker  and  another  agt.  Remington. 

Ordr  of  General  Term  and  of  Special  Term  reversed  and  motion  to  strike  out  antwtt 

denied,  with  costs. 

Wayland,  et  aL  agt.  Tyson. 

'Order  of  January  31st,  modified  by  ttriking  out  that  part  giving  cottt  of  the  motion,  and 
without  costs  of  this  motion. 

Chapman  agt.  The  Delaware,  Lackawanna,  and  Western  R.  R.  Co. 

\ 

Order  of  General  Term  and  Special  Term,  ^reversed,  vtth  costs. 

In  the  matter  of  the  Long  Island  R.  R.  Co.  to  alter  the  proposed  route  of  Hunter's 
Point  and  South  Side  R.  R.  Co. 

Order  denying  motion  for  a  new  trial,  affirmed  vith  cottt. 
Marvin  and  wife  agt.  Marvin,  et  al. 

Order  reversed  and  application  denied,  with  costs,  without  prejudice  to  a  new  application. 
In  the  matter  of  the  Rensselaer  and  Saratoga  R.  R.  Co.  agt  Davis  and  others. 

Order  for  peremptory  mandamus  of  General  and  Special  Term  reversed,  and  motion  for 
mandamus  denied  with  costs 

The  People,  ex  rel.  Howland,  et  al.  agt.  Eldridge,  et  al.  assessors,  &c. 

Order  granting  new  trial  reversed,  and  judgment  on  report  of  referee  affirmed,  with 

costs. 

Bnrrell  agt.  The  N.  Y.  Central  R.  R.  Co. 

Order  and  judgment  appealed  from,  affirmed  with  costs 
Knapp  agt.  Brown  and  another. 

Order  of  General  Term  modified,  and  pluries  mandamus  directed  to  issue  in  conformity 
with  the  opinion  of  Judge  FOLOER,  without  costs  to  either  party  in  this  court. 

The  People,  ex  rel.  Johnson  agt.  The  Board  oi  Supervisors  of  Delaware  Co. 

Order  granting  a  new  trial  affirmed,  and  judgment  absolute  for  the  plaintiff  restraining 
the  defendant  from  inserting  beams,  d?c.,  in,  the  walls  of  plaintiff's  building,  and 
without  prejudice  to  the  claim  of  eitlier  parly  to  the  land  and  premises  in  dispute, 
and  without  costs  to  either  party. 

Patten  agt.  Stitt  and  another. 
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Order  granting  new  trial  affirmed,  and  judgment  absolute  for  the  defendant!  punuan 
to  ttipulatwn,  with  costs.. 

Kiune,  et  al.  agt.  Ford,  et  aL 
Elliott  agt  Wood,  et  al. 
Dounce  agt.  Parson*,  et  aL 
Same  agt.  Same. 

Order  reverted,  and  motion  to  confirm  the  report  of  the  commissioner*  of  appraisal 
denied,  with  cottt. 

In  the  matter,  fee.  Board  of  Water  Commissioners  of  Cohoes  agt  Lansing. 

Order  of  21th  of  January,  re-affirmed,  without  cottt  of  the  motion  for  re^trgument,  *r 
of  the  re-argument  to  either  party. 

Lod  wick  agt  Ford  and  another. 

Order  of  Superior  Court  of  City  of  New  York,  reverting  jiidgment  and  granting  new 
trial  reverted,  and  judgment  on  report  of  referee  affirmed,  with  cottt. 

Cole  man,  et  al.  agt.  Eyre. 

Order  of  General  Term  dismissing  appeal  reversed,  with  costs,  and  proceedings  re- 
manded to  the  Supreme  Court  to  hear  and  determine  the  report. 

In  the  matter  of  the  application  of  Duff',  receiver  of  Olympic  Theatre,  for  authority 
to  lease  the  came. 

Order  of  General  and  Special  Term  denying  motion  to  change  place  of  trial  reverted^ 

and  motion  granted,  with  costt. 
Bush,  et  al.  agt.  Treadwell. 

Order  of  General  and  Special  Term  denying  motion  to  tet  aside  report  of  the  referee 

reverted,  and  a  motion  granted,  with  ctttt. 
Lodwick  agt.  Ford,  et  aL 

Order  of  General  and  Special  Terms  reversed,  and  motion  to  refer  denied,  with  costt. 

Dakin  agt  Mesaer,  impleaded,  &c.  et  al. 
Cutts  agt  Guild. 

Order  reversed,  and  Habeas  Corpus  dismissed. 
The  People,  ex  rel.  Barbour  agt.  Gates. 

Order  affirmed,  with  costs  to  the  respondent  to  be  paid  out  of  the  estate. 
Cottle  agt.  Yanderheyden,  guardian,  &c. 

Order  granting  new  trial  affirmed  and  judgment  abtolute  for  plaintiff  with  costt. 
Order  giving  direction!  for  assessment  of  damages  to  be  settled  on  motion  by  Judge 

AXDKEWS. 
Cochran,  et  al.  agt.  Hnbbard,  et  al. 
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Order  granting  new  trial  affirmed,  and  judgment  abtolute  for  the  plaintiff,  with  cottt 
Blossom  agt  Dodd,  president,  &,c. 

Ordered  that  $21  03  le  deducted  from  the  amount  reported  by  the  referee,  and  the  judg- 
ment modified  by  mating  the  deduction,  affirmed  with  cost*. 

Hamilton  agt.  Gridley. 

Order  granting  injunction  reversed,  and  motion  for  injunction  denied,  and  order  up- 
pointing  receiver  affirmed,  without  cottt  to  either  party. 

Fellows  agt  Hemans. 

Order  granting  new  trial  reverted,  and  judgment  for  plaintiff  on  verdict,  with  cottt. 
Wood,  administratrix,  &c.  agt.  Phillips. 

Ordered,  that  the  defendant  have  leave  to  apply  to  the  Supreme  Couft  for  a  re  tettle- 
ment  of  the  case  and  exception!,  and  the  insertion  therein  of  any  finding  of  fact  and 
conclusions  of  law  and  exception*  which  were  made  and  do  not  appear* 

Coukling  and  another,  absignees,  &c.  agt  The  Second  National  Bank  of  Obwego. 

Ordered,  that  the  plaintiff  in  error  have  leave  to  notice  this  cause  for  argument  and 
place  the  same  on  the  calendar  of  the  court  for  the  present  term  in  its  proper  place  for 
May,  on  payment  often  dollars  cottt  of  opposing  thit  motion, 

Daggett,  plaintiff  in  error  agt.  Keating,  defendant  in  error. 

Motion  to  dismiss  appeal  denied,  and  order  appealed  from  reverted,  and  motion  denied, 

with  costs. 

Townsend  agt.  Hendrickson,  et  al. 

Motion  to  amend  record  granted 
Starin,  plaintiff  in  error  agt.  The  People,  defendant  in  error. 

Motion  den^td  with  $10  costs. 

The  Glenville  Woolen  Co.  agt.  Eipley. 

The  Same  agt.  Cameron. 

The  Superintendents  of  the  Poor  of  the  County  of  Kings  agt.  Bostwick  and  another^ 

Motions  denied  with  cottt. 

• 

Shelly,  et  al.  agt.  Smith  et  al. 

Motion  to  ditmitt  appeal,  granted  with  cost*. 
Morganthan,  et  al.  agt  White,  et  aL  9 

Motion  to  transfer  to  thtt  court,  granted. 
Hamilton  agt.  Vau  Rensselaer. 
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Motion  to  transfer  to  this  court,  denied. 
Belger  agt.  Dinsmore,  president,  &c. 

Motion  to  dismiss  appeal,  denied. 
Wood,  administratrix,  &c.  agt.  Phillips. 

Motion  denied  witiumt  prejudice  t»  an  application  to  the  commission  of  appeal* 
De  Groot  agt.  Fulton  Fire  Insurance  Company. 

Motions  denied. 
Richardson  agt.  Crandall. 

Motion  denied,  wittwit  cwts 
Bassett  agt.  Bassett  and  another. 

Motions  granted,  with  cost. 
Habbard,  et  al.  agt.  Copcut,  et  al. 

Motion  to  dismiss  appeal  gj  anted,  with  costs  of  the  appeal  to  this  court. 
The  People  ex  rel.  Cooper  agt.  Field. 

Motion  to  set  aside  judgment  and  to  dismiss  the  appeal  granted,  with  costs,  unless  within 
fixty  (60.)  days  after  notice  of  this  order,  the  plaintiff  perfects  her  appointment  at 
administratrix,  in  which  case,  motion  denied  on,  payment  of  ten  ( 10)  dollars  costs. 

Wood,  administratrix  agt.  Phillips. 

Motion  to  open  default  granted  on  payment  of  fifty  (50)  dollars  costs,  within  ten  dayt 
after  notice  of  this  order,  and  if  costs  not  paid  motion  denied. 

Adams  agt.  Blancan  and  others. 

Motion  to  open  default  granted  and  cause  restored  to  the  calendar  without  costs. 
Waterman  agt.  Van  Every. 

Motion  for  re-ar<jument  denied,  with  $10  costs. 
The  People,  ex  rel.  The  Town  of  Schaghticoke  agt.  The  Troy  and  Boston  R.  R.  Co. 
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DECISIONS  RENDERED  SEPTEMBER,  1870 

Judgment  affirmed  with  costs. 

Dillaye  agt.  New  York  Central  Railroad  Co. 

Weetbrook  and  another,  administrator,  &&,  agt.  Jackson,  impleaded,  &o. 

Arnold  agt.  Kiulock  and  another. 

Order  of  general  term  reverted,  with  costs,  judgment  on  report  of  referee  affirmed  with  costs*. 
The  Corn  Exchange  Insurance  Co.  agt.  Babcock. 

DECISIONS  RENDERED  JANUARY,  1871. 

Appeal  dismissed  for  want  of  prosecution,  with  costs 
Stnrgiss  agt.  Spofford  and  others. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  evtnt. 

Conger  agt.  Van  Amman. 

Woodgate  agt.  Fleet  and  others. 

liorimer  agt.  Stevens. 

Brown  and  others  agt.  New  York  Central  Railroad  Co. 

Van  Remsahow  agt.  Aikiii. 

_Cook  agt.  Barr. 

Foot  agt.  Bently. 

Perry  agt.  Edwards.  i 

Austin,  receiver,  &,c.  agt.  Groesbeck  et  al. 


Judgment  reverted. 


Freeman  agt.  Anld,  impieaded. 
733 
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Judgment  reversed,  with  costs 
Wilkins  agt.  Earl  and  another. 

Judgment  Affirmed  by  default,  with  costs. 

Ellsworth  agt.  Caldwell. 

Holbrook  et  at.  agt.  Bennett. 

danger  agt.  Murray.  * 

Order  ofgeiveral  term  reverted  and  judgment  entered  upon  report  of  referee  affirmtd. 
Stewart  agt.  The  Columbian  Insurance  Go. 

% 
Judgment  affirmed  with  cottt. 

The  Superintendent  of  the  Poor  of  Cortland  county  agt  The  Superintendent  of  th« 

Poor  of  Herkimer  county. 

Cromwell  agt.  The  Brooklyn  Firelnsnrance  Co. 
'Tremper  agt.  Conklin,  surviving  partner,  &c. 
Brotherson  agt.  Consalus. 
Dunstan  agt  McAudrey. 

The  Saratoga  Bank  et  al.  agt.  King  and  another. 
Knight  agt.  McDonough. 
Clapp  and  another  agt.  Schutt  and  another. 
Saner  agt  Chrelien,  impleaded,  &c.,  aud  another. 
Livermore  and  another  agt.  Northrup  and  another. 
Hogan  agt.  Graffing. 
Sanger  agt.  Murray. 

i  McAuliffe  agt.  The  Eighth  Avenue  Railroad  Co. 
Underbill  agt.  The  North  American  Gas  Light  Co. 
Hover  agt.  Pettingall  and  another. 

The  City  Bank  agt.  The  Rome,  Watertown  and  Ogdentburg  Railroud  Co* 
Wyckoff  and  another  agt.  Mnyer. 
Evans  agt.  The  Columbian  Insurance  Co. 
Bensell  agt.  Lynch. 

The  Bank  of  Auburn  agt.  Roberta  et  al. 
Niles  agt.  Maynard,  sheriff. 

Doyle  and  another  agt.  The  Peerless  Petroleum  Co.  et  al. 
Park  agt.  Comstock. 

Gilvia  agt.  The  Western  Transportation  Co. 
Allen  agt  Bowen. 

Terwilliger  agt  Brown,  impleaded,  &c.,  and  others. 
Titus  agt.  Sumner. 
Brisbane  agt.  McComber. 
Stoddard  et  al.  agt.  Slingerland. 
Price  agt.  Hartshorne. 

The  Brown  Water  Furnace  Co.  agt.  French. 
Palmer  agt.  Darling  et  al- 

Rittenhouse  agt.  The  Independent  Line  of  Telegraph  Co. 
Bartlett  and  another  agt.  Main. 
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Order  of  general  term  reverted  and  judgment  ordered  for  plaintiff,  with,  coitt. 

Newell  agt.  Warren. 

Wallenatein  and  another  agt.  The  Colombian  Insurance  Co. 

Order  affirmed  and  judgment  absolute  for  defendant, 
Anderson  and  another,  impleaded,  <fcc.  agt.  Mathews. 

Judgment  modified. 

In  the  matter,  &c.,  of  The  Buffalo  and  New  York  and  Erie  Railroad  Co.  and 

Isabella  Patchin. 
For  an  accounting  with  John  A.  Stevens. 

Judgment  affirmed  without  cottt  to  either  parly. 
Hunt  agt  Johnson  and  others. 
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